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PREFACE. 


The  present  volume  contains  the  reported  cases  in  the  Court  of 
Queen's  Bench  and  the  Superior  and  other  Courts  of  Quebec,  and 
in  the  Supre'ae  Courts  of  Nova  Scotia  and  New  Brunswick.  It 
also  contains  the  cases  in  the  Privy  Council,  the  Supreme  Court  of 
Canada,  and  the  Superior  Courts  of  Ontario,  published  since  June, 
1882. 

Some  important  cases  net  having  as  yet  been  finally  disposed  of 
are  reserved  for  a  future  volume. 

The  method  of  arrangement  adopted  in  the  former  volume  has 
been  retained. 

The  head  notes  have  in  all  cases  been  revised  or  re-written. 

As  in  the  case  of  the  former  volume,  where  any  part  of  a 
judgment  has  been  omitted,  the  omission  has  been  marked  by 
asterisks  or  otherwise ;  the  omissions  being  such  matters  only  as 
do  not  affect  the  constitutional  points.  Square  brackets,  thus  [  ] , 
shew  that  the  words  placed  within  them  are  introduced  by  the 
editor. 

The  quotations  and  references  in  the  various  judgments  have,  as 
far  as  possible,  been  verified  and  corrected. 

The  case  of  Smith  v.  The  Merchants  Bank,  Vol.  I.,  p.  828,  has 
been  reversed  by  the  Ontario  Court  of  Appeal  on  grounds  which  do 
not  affect  the  constitutional  question,  though  some  of  the  Appeal 
Judges  expressed  disapproval  of  the  decision  as  to  that  point.  The 
judgment  of  the  Court  of  Appeal  is  not  yet  reported,  and  the  case 
has  been  carried  to  the  Supreme  Court  of  Canada,  and  now  stands 
for  judgment. 

The  editor  will  be  glad  to  have  his  attention  called  to  any  cases 
on  the  construction  of  the  B.  N.  A.  Act  which  he  may  have  over- 
looked. 


June,  1883. 
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"  427,  lines  11  and  12,  for  ' '  Parker  v.  Gasssge, "  read  ' '  Parker  v.  Gossage. ' 

"  541,  line  9,  for  "  O'Connell  v.  Rex,"  read  "  O'Connell  v.  Reg." 

"  650,  line  l4  from  bottom, /or  "R.  S.  O.  c.  54,"read  "R.  S.  0.  c.  48." 


CASES  DECIDED 


ON   THE 


BRITISH  NORTH  AMERICA  ACT,  1867. 


PRIVY  COUNCIL. 


Joseph  Theberge  and  Another Appellants, 


AND 


Philippe  Landry Respondent. 

On  Appeal  from  the  Superior  Court  for  the  Province  of  Quebec, 

Canada. 


[Beported  2  App.  Cas.  102.] 

Quebec  Controverted  Elections  Act,  1875 — Royal  Prerogative  as  to 
admitting  Appeal. 

The  Petitioner  having  been  declared  duly  elected  a  member  to 
represent  the  electoral  district  of  Montmanier  in  the  Legisla- 
tive Assembly  of  the  Province  of  Quebec,  his  election  was 
afterwards,  on  petition,  declared  null  and  void  by  judgment  of 
the  Superior  Court,  under  the  Quebec  Controverted  Elections 
Act,  1875,  and  himself  declared  guilty  of  corrupt  practices,  both 
personally  and  by  his  agents.  He  now  applied  for  special  leave 
to  appeal  to  Her  Majesty  in  Council : — 

Held,  that  such  application  must  be  refused. 

Although  the  prerogative  of  the  Crown  cannot  in  general  be  taken 
away  except  by  express  words,  and  the  90th  section  of^  the 
above  Act  providing  that  "such  judgment  shall  not  be  sus- 

*  Present :— Thk   Lokd   Chancellor   (Lord  Cairns),    Sir   Barnes 
Peaoook,  Sib  Robert  P.  Collier,  and  Sir  Henry  Keatino. 
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2  PRIVY  COUNCIL, 

ceptible  of  appeal,"  does  not  mention  either  the  Crown  or  it» 
prerogative  ;  yet  the  fair  construction  of  the  Act  was  held  to 
be  that  it  was  the  intention  of  the  Legislature  to  create  a 
tribunal  for  the  purpose  of  trying  election  petitions  in  a  manner 
which  should  make  its  decision  final  for  all  purposes,  and  should 
not  annex  to  it  the  incident  of  its  judgment  being  reviewed 
by  the  Crown  under  its  prerogative  ;  and  the  Act  having  been 
assented  to  on  the  pait  of  the  Crown,  and  the  Crown  being 
therefore  a  party  to  it,  there  was  held  to  be  no  prerogativo 
right  to  admit  an  appeal  contrary  to  the  intention  of  the  Act. 

This  was  a  petition  by  Philippe  Landry,  above-named, 
for  special  leave  to  appeal  from  a  judgment  of  a  majority 
of  the  Superior  Court  for  the  Province  of  Quebec, 
Routhier,  C.J.,  dissenting,  dated  the  29th  of  May,  1876, 
which  found,  on  a  petition  presented  by  the  above- 
named  Joseph  Theberge  and  another,  under  the  Quebec 
Controverted  Elections  Act,  1875,  that  he  as  a  candidate 
had  been  guilty  of  corrupt  practices,  both  by  himself  and 
his  agents,  at  an  election  held  in  July,  1875,  of  a  mem- 
ber to  represent  the  electoral  district  of  Montmanier  in 
the  Legislative  Assembly  of  the  Province  of  Quebec,  de- 
clared the  seat  so  obtained  by  him  to  be  vacant,  and 
condemned  him  in  costs. 

This  petition  submitted  that  in  each  of  four  instances 
in  which  the  corrupt  practices  alleged  had  been  held  to 
be  proved — two  by  the  candidate  himself  and  two  by  his 
agents — the  judgment  of  the  majority  of  the  Superior 
Court  was  erroneous  in  law  and  unsupported  in  fact,  and 
that  the  judgment  of  the  Chief  Justice  was  correct;  that 
by  the  Consolidated  Statutes  of  Lower  Canada,  an 
appeal  lies  to  the  Court  of  Queen's  Bench  in  all  cases 
where  the  sum  in  dispute  exceeds  the  sum  of  £20  ster- 
ling, or  relates  to  any  fee  of  office,  duty,  rent,  revenue, 
or  any  sum  of  money  payable  to  Her  Majesty,  or  to  any 
title  to  lands  or  tenements,  annual  rents,  or  to  such  like 
matters  or  things  where  the  rights  in  future  might  be 
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bound,  although  the  immediate  value  or  sum  in  appeal        1876 
is  less  than  £'2,0  sterling  ;  but  that  by  the  Quebec  Con-     thkbkrob 
troverted  Elections  Act  (38  Vict.  c.  8,  Quebec  Statutes),     landrt. 
8.  90,  it  was  provided  "that  the  judgment  of  the  Supe-    stat^ent. 
rior   Court  in  such  cases  shall  not   be  susceptible    of 
appeal."   The  petitioner  further  stated  that  the  Superior 
Court,  on  the  27th  of  June,  1876,  had  rejected  his  motion 
for  leave  to  appeal  to  Her  Majesty,  but  he  submitted 
that  the  question  of  law  involved  in  the  said  four  cases, 
and  especially  in  the  two  which  involved  his  personal 
disability,  were  of  the  highest  and  most  general  impor- 
tance, while  the   consequences   to  himself  of  the   said 
judgment  were  most  serious. 

Mr.  Benjamin,  Q.C.  (Mr.  Bompas  with  him),  for  the 
petitioner,  as  to  the  right  of  appeal,  or  the  power  to  grant 
special  leave  to  appeal,  referred  to  the  Act  of  the  Im- 
perial Parliament  7  and  8  Yict.  c.  69,  and  to  Boston  v. 
LeUhre  (1),  to  Consolidated  Statutes  of  Lower  Canada, 
c.  88,  s.  17,  and  to  Quebec  Controverted  Elections  Act, 
1875,  ss.  89  and  90,  and  the  Act  of  1872  repealed  there- 
by. Although,  under  s.  90  of  the  Quebec  Controverted 
Elections  Act  (38  Yict.  c.  8),  it  is  provided  that  the 
judgment  of  the  Superior  Court  under  that  Act  should 
not  be  susceptible  of  appeal,  yet  such  provision  is  incon- 
sistent with  or  repugnant  to  s.  92  of  the  B.  N.  A.  Act, 
1867  (Imperial  Parliament,  30  and  31  Vict.  c.  3),  inas- 
much as  it  is  on  the  proper  construction  of  the  Imperial 
Act  ultra  vires  of  the  Provincial  Legislature  of  Quebec  to 
take  away  the  right  of  appeal.  When  the  Provincial 
Legislature  deals  with  the  local  tribunals,  it  says  that 
the  Court  of  Eeview  shall  pass  the  final  judgment.  But 
the  Crown  is  nowhere  alluded  to,  and  the  right  of  appeal 
to  the  Crown  on  the  one  hand,  and  the  prerogative  of 

(1)  L.  R.  3  P.  C.  157, 164. 
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4  PRIVY  COUNCIL. 

the  Crown  on  the  other,  to  grant  special  leave  to  appeal 
to  the  Privy  Council,  are  not  taken  away.  It  is,  more- 
over, expressly  provided  by  the  above-mentioned  Im- 
perial Act  of  1867,  which  empowers  the  Colonial  Legis- 
latures to  legislate,  that  they  shall  not  interfere  with 
Imperial  statutes.  (The  Lord  Chancellor  referred  to 
Cvvillier  v.  Aylwin  (1).)  That  case  has  been  subse- 
quently overruled.  (The  Lord  Chancellor  : — It  has  fre- 
quently been  referred  to,  but  I  am  not  at  all  aware  that  it 
has  been  overruled.  There  is,  moreover,  a  case  in  1862, 
In  re  Marois  (2).)  But  see  Sauvageau  v.  Gauthier  (3). 
Again,  the  Colonial  Act  provides,  first,  in  reference  to 
the  loss  of  the  seat ;  second,  for  punishment  for  corrup- 
tion: see  Quebec  Controverted  Elections  Act,  1875,  ss. 
267  and  268.  But  on  referring  to  B.  N.  A.  Act,  1867 
(30  and  31  Vict.  c.  3),  s.  91  and  s.  84,  it  appears  that 
the  Quebec  Legislature  has  no  power  to  pass  any  pro- 
vision relating  to  qualification  or  disqualification  except 
that  bestowed  by  s.  84.  It  is  therefore  ultra  vires  of 
the  Provincial  Legislature  to  provide  disqualification  and 
other  punishment  for  corrupt  practices.  The  Provincial 
Legislature,  in  fact,  is  prohibited  from  criminal  legisla- 
tion, even  in  regard  to  criminal  procedure.  (The  Lord 
Chancellor : — The  Judge  has  said  nothing  about  disquali- 
fication in  his  judgment ;  he  leaves  the  consequences  of 
his  judgment  to  be  governed  by  the  Act,  which,  accord- 
ing to  you,  is  inoperative  in  that  respect,  as  being  ultra 
vires  the  Legislature.) 

The  judgment  of  their  Lordships  was  delivered  by 

The  Lord  Chancellor  (Lord  Cairns) : — 

The  petitioner  in  this  case  states  that  he  was  a  candi- 
date at  an  election  held  in  July,  1875,  in  the  Province  of 

(1)  2  Knapp's  P.  C.  C.  72.  (2)  15  Moo.,  P.  0.  C.  189. 

(3)  L.  R.  5  P.  C.  494.    [See  Cushing  v.  Dupuy,  5  App.  Cas.  409.1 
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PRIVY   COUNCIL.  5 

Quebec,  for  the  office  of  member  to  represent  the  elec- 
toral district  of  Mon+manier  in  the  Legislative  Assembly 
of  the  Province,  anc.  i;  .«  he  was  declared  duly  elected  ; 
but  that  after  the  election  a  petition  was  presented  by 
certain  electors  against  the  return  of  the  petitioner, 
alleging  that  he  had  been  guilty  of  corrupt  practices  by 
himself  and  his  agents,  and  praying  that  the  seat  might 
be  declared  vacant,  and  ihe  petitioner  declared  disquali- 
fied, in  accordance  with  the  provisions  of  the  Quebec 
Controverted  Elections  Act.  He  then  states  that  the 
petition  was  tried,  according  to  the  Act,  before  the 
Court,  and  that  the  Court  pronounced  a  sentence  against 
the  petitioner,  declaring  the  election  null  and  void,  and 
declaring  him  guilty  of  corrupt  practices,  both  personally 
and  by  his  agents.  The  petition  states  certain  objec- 
tions which  the  petitioner  makes  to  the  decision  of  the 
Court,  and  praj'S  that  Her  Majesty  in  Council  will  be 
graciously  pleased  to  order  that  the  petitioner  shall  have 
special  leave  to  appeal  from  the  judgment  of  the  Supe- 
rior Court  for  the  Province  of  Quebec  of  the  29th  of  May, 
1876 — that  is  to  say,  from  the  judgment  declaring  the 
election  of  the  petitioner  to  be  null  and  void. 

The  Act  of  Parliament  in  question  is  the  Quebec  Con- 
troverted Elections  Act  of  the  year  1875.     That  Act  re- 
•  pealed  an  Act  of  the  Quebec  Legislature  of  the  36th  year 
of  Her  Majesty's  reign — that  is,  in  1872 — which  was  in- 
tituled "An  Act  to  provide  for  the  Decision  of  Contro- 
verted Elections  by  the  Judges,  and  to  make  better  Pro- 
vision for  the  Prevention  of  Corrupt  Practices  at  Elec- 
tions."    That  Act  of  1872  appears  to  have  been  the  Act 
which,  in  Quebec,  transferred  to  the  Court  the  decision  of 
V  controverted  elections,  which  before  that  time  was  vested 
:  in  or  was  retained  in  its  own  hands  by  the  Legislative 
|Assembly  of  the  Province.     By  the  force  of  the  two  Acts 
§of  1872  and  1875,  in  Quebec,  as  in  this  country,  the  de- 
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cision  of  questions  of  that  kind  has  now  become  vested 
in  the  Supreme  Court.  The  89th  sec.  of  the  later  of 
these  two  Acts,  the  Act  of  1875,  provides  that  the  Su- 
perior Court  sitting  in  review  shall  determine :  first, 
whether  the  member  whose  election  or  return  is  com- 
plained of  has  been  duly  elected  or  declared  elected  ; 
second,  whether  an}'  other  person,  and  who,  has  been 
duly  elected ;  third,  whether  the  election  was  void ;  and 
fourth,  all  other  matters  arising  out  of  the  petition,  or 
requiring  its  determination.  Then  the  90th  section  enacts, 
"  Such  judgment  shall  not  be  susceptible  of  appeal." 

Now,  upon  that  90th  section  it  is  contended  on  behalf  of 
the  Petitioner  that  it  does  not  take  away  any  prerogative 
right  of  the  Crown ;  that  the  Crown  and  the  prerogative 
of  the  Crown  are  not  specially  or  particularly  mentioned ; 
and  that  the  general  rule  is,  that  the  prerogative  of  the 
Crown  cannot  be  taken  away  except  by  a  specific  enact- 
ment. It  is  said  that  this  section  may  be  satisfied  by 
holding  that  the  intention  of  the  Legislature  was,  that 
there  should  be  no  appeal  from  a  Superior  Court  to  the 
Court  of  Queen's  Bench  in  the  colony,  which  was  the 
kind  of  appeal  that  existed  in  civil  cases  in  the  colony, 
and  that  the  prerogative  of  the  Crown  is  not  in  anj-  way 
affected. 

Their  Lordships  wish  to  state  distinctly  that  they 
do  not  desire  to  imply  any  doubt  whatever  as  to  the 
general  principle,  that  the  prerogative  of  the  Crown  can- 
not be  taken  away  except  by  express  words ;  and  they 
would  be  prepared  to  hold,  as  often  has  been  held  before, 
that  in  any  case  where  the  prerogative  of  the  Crown  has 
existed,  precise  words  must  be  shewn  to  take  away  that 
prerogative.  But,  in  the  opinion  of  their  Lordships,  a 
somewhat  different  question  arises  in  the  present  case. 
These  two  Acts  of  Parliament,  the  Acts  of  1872  and  1875, 
are  Acts  peculiar  in  their  character.     They  are  not  Acts 
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constituting  or  providing  for  the  decision  of  mere  ordi- 
nary civil  rights  ;  they  are  Acts  creating  an  entirely  new, 
and  up  to  that  time  unknown,  jurisdiction  in  a  particular 
Court  of  the  colony  for  the  purpose  of  taking  out,  with 
its  own  consent,  of  the  Legislative  Assembly,  and  vesting 
in  that  Court,  that  very  peculiar  jurisdiction  which  up 
to  that  time  had  existed  in  the  Legislative  Assembly,  of 
deciding  election  petitions,  and  determining  the  status 
of  those  who  claimed  to  be  members  of  the  Legislative 
Assembly.  A  jurisdiction  of  that  kind  is  extremely  spe- 
cial, and  one  of  the  obvious  incidents  or  consequences  of 
such  a  jurisdiction  must  be  that  the  jurisdiction,  by 
whomsoever  it  is  to  be  exercised,  should  be  exercised  in 
a  way  that  should  as  soon  as  possible  become  conclu- 
sive, and  enable  the  constitution  of  the  Legislative 
Assembly  to  be  distinctly  and  speedily  known.  Accord- 
ingly we  find,  on  looking  at  the  Act  of  Parliament,  that 
after  providing  by  the  89th  section  as  to  the  matters 
which  the  Superior  Court  is  authorized  to  determine,  the 
Olst  section  declares  that  a  certified  copy  of  the  judg- 
ment shall  be  transmitted  without  delay  to  the  Speaker, 
and  then  to  the  prothonotary  in  the  district  in  which 
the  petition  was  presented,  and  then  the  118th  section 
provides  : — "  The  Speaker  shall,  at  the  earliest  practical 
moment  after  having  received  the  judgments  and  reports, 
adopt  all  the  proceedings  necessary  for  confirming  or 
altering  the  return  of  the  returning  officer,  or  for  the 
issuing  of  a  new  writ  for  a  new  election  within  thirty 
days,  or  for  otherwise  carrying  the  final  judgment  into 
execution  as  circumstances  may  require.  He  may,  for 
the  issuing  of  such  writ  of  election,  address  his  warrant 
under  hand  and  seal  to  the  Clerk  of  the  Crown  in  Chan- 
cery." Then  the  119th  section  is  : — "  The  Speaker  shall 
without  delay  communicate  to  the  Legislative  Assembly 
the  judgments  and  the  reports  received,  and  his  own  pro- 
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ceedings  thereon."  And  the  120th  section  is  : — "  When 
a  special  report  has  been  received,  the  Legislative  Assem- 
bly may  make  such  order  in  respect  of  such  special 
report  ^,8  it  may  deem  proper."  The  whole  scheme, 
therefore,  of  the  Act  of  Parliament  is  that,  once  the 
action  of  the  Superior  Court  takes  place,  and  the  deci- 
sion of  the  Superior  Court  arrived  at,  the  machinery  is 
to  go  on  just  as  it  had  formerly  gone  on  inside  the  Legis- 
lative Assembly; — writs  are  to  be  issued,  seats  are  to 
be  taken,  other  proceedings  are  to  be  had  as  would 
have  been  the  case  before  the  Court  was  called  into  opera- 
tion, and  when  the  Legislative  Assembly  decided  these 
matters  by  its  own  authority. 

Stopping  there,  it  would  be  very  difficult  to  do  other- 
wise than  conclude,  from  the  character  of  these  enact- 
ments, that  the  object  which  the  Legislature  had  in  view 
was  to  have  a  decision  of  the  Superior  Court,  which, 
once  arrived  at,  should  be  for  all  purposes  conclusive. 

But  there  is  a  further  consideration  which  arises  upon 
this  Act.  If  the  judgment  of  the  Superior  Court  should 
not  be  conclusive,  of  course  the  argument  is  that  the 
power  which  is  to  be  brought  to  bear  to  review  the  judg- 
ment is  the  power  of  the  Crown  in  Council. 

Now,  the  subject-matter,  as  has  been  said,  of  the  legis- 
lation is  extremely  peculiar.  It  concerns  the  rights  and 
the  privileges  of  the  electors  and  of  the  Legislative 
Assembly  to  which  they  elect  members.  These  rights 
and  privileges  have  always,  in  every  colony,  following  the 
example  of  the  mother  country,  been  jealously  main- 
tained and  guarded  by  the  Legislative  Assembly.  Above 
all,  they  have  been  looked  upon  as  rights  and  privileges 
which  pertain  to  the  Legislative  Assembly,  in  complete 
independence  of  the  Crown,  so  far  as  they  properly  exist. 
And  it  would  be  a  result  somewhat  surprising,  and  hardly 
in  consonance  with  the  general  scheme  of  the  legislation, 
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if,  with  regard  to  rights  and  privileges  of  this  kind,  it  *  1876? 
were  to  be  found  that  in  the  last  resort  the  determina-  "^THEnKRoi 
tion  of  them  no  longer  belonged  to  the  Legislative 
Assembly,  no  longer  belonged  to  the  Superior  Court 
which  the  Legislative  Assembly  had  put  in  its  place,  but 
belonged  to  the  Crown  in  Council,  with  the  advice  of  the 
advisers  of  the  Crown  at  home,  to  be  determined  with- 
out reference  either  to  the  judgment  of  the  Legislative 
Assembly,  or  of  that  Court  which  the  Legislative  Assem- 
bly had  substituted  in  its  place. 

These  are  considerations  which  lead  their  Lordships 
not  in  any  way  to  infringe,  which  they  would  be  far  from 
doing,  upon  the  general  principle  that  the  prerogative  of 
the  Crown,  once  established,  cannot  be  taken  away, 
excejjt  by  express  words ;  but  to  consider  with  anxiety 
whether  in  the  scheme  of  this  legislatign  it  ever  was 
intended  to  create  a  tribunal  which  should  have,  as  one 
of  its  incidents,  the  liability  to  be  reviewed  by  the  Crown 
under  its  prerogative.  In  other  words,  their  Lordships 
have  to  consider,  not  whether  there  are  express  words 
here  taking  away  prerogative,  but  whether  there  ever  was 
the  intention  of  creating  this  tribunal  with  the  ordinary 
incident  of  an  appeal  to  the  Crown.  In  the  opinion  of 
their  Lordships,  advening  to  these  considerations,  the 
90th  section,  which  says  that  the  judgment  shall  not  be 
susceptible  of  appeal,  is  an  enactment  which  indicates 
clearly  the  intention  of  the  Legislature  under  this  Act, — 
an  Act  which  is  assented  to  on  the  part  of  the  Crown, 
and  to  which  the  Crown,  therefore,  is  a  party, — to  create 
this  tribunal  for  the  purpose  of  trying  election  petitions 
in  a  manner  which  should  make  its  decision  final  to  all 
purposes,  and  should  not  annex  to  it  the  incident  of  its 
judgment  being  reviewed  by  the  Crown  under  its  prero- 
gative. 

In  the  opinion,  therefore,  of  their  Lordships,  there  is 
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not  in  this  case,  advertinf:^  to  the  peculiar  character  of 
the  enactment,  the  prerogative  right  to  admit  an  appeal, 
and  therefore  the  petition  must  he  refused. 

It  is,  of  course,  in  this  view  of  the  case,  unnecessary 
to  consider  whether,  if  there  had  heen  a  right  to  admit 
an  appeal,  it  would  have  been  a  case  in  which,  in  the 
discretion  of  this  tribunal,  an  appeal  should  be  admitted. 
On  that  point  their  Lordships  have  never  entertained  any 
shadow  of  doubt.  They  clearly  are  of  opinion  that,  even 
if  there  was  the  power  of  admitting  an  appeal,  this  is 
not  a  case  in  which  an  appeal  ought  to  admitted  ;  but,  in 
their  opinion,  it  is  not  a  case  in  which  it  was  ever  con- 
templated or  intended  that  there  should  be  a  power  to 
admit  an  appeal  on  the  part  of  the  Legislature. 

Their  Lordships  were  in  one  part  of  Mr.  Bznjamin'a 
argument  pressed  with  another  matter,  that  even  if  an 
appeal  should  not  be  here  admitted  generally,  yet  that 
there  was  in  the  finding  of  the  Judge  a  subordinate  part, 
which  ought  to  be  brought  by  way  of  review  before  this 
tribunal.  Mr.  Benjamin  said  that  the  Judge  had  found 
that  the  petitioner  was  personally  guilty  of  corrupt  prac- 
tices ;  and  then  he  said  that  the  Quebec  Election  Act,  by  a 
particular  section,  the  207tli,  provided  that  if  it  is  proved 
before  the  Court  that  corrupt  practices  have  been  commit- 
ted by  or  with  the  actual  knowledge  or  consent  of  any  can- 
didate, not  only  the  elocti>">n  shall  be  void,  but  the  candidate 
shall,  during  the  seven  years  next  after  the  date  of  such 
decision,  be  incapable  of  being  elected  to  and  of  sitting 
in  the  Legislative  Assembly,  of  voting  at  any  election  of 
a  member  of  the  House,  or  holding  an  office  in  the  nomi- 
nation of  the  Council  of  the  Lieutenant-Governor  of  the 
Province.  Mr.  Benjamin  contended  that  the  Act  of  Par- 
liament, so  far  as  it  engrafted  on  the  decision  of  the 
Judge  this  declaration  of  incapacity,  was  ultra  vires  the 
power  of  the  Legislature  of  the  Province.     Upon  that 
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point  their  LorclHhips  do  not  think  it  necessary  to  express 
any  opinion  whatever.  If  the  Act  of  ParHament  was  in 
this  respect,  as  contended,  ultra  vires  the  Provincial 
Legishituro,  the  only  result  will  be  that  the  consequence 
declared  by  this  section  of  the  Act  of  Parliament  will 
not  enure  against  and  will  not  affect  the  petitioner ;  but 
it  is  not  a  subject  which  should  lead  to  any  different 
determination  with  regard  to  that  part  of  the  case. 

Upon  the  whole,  their  Lordships  will  humbly  advise 
Her  Majesty  that  this  petition  be  dismissed. 
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Charles  Russell  v.  The  Queen. 

On  appeal  from  the  Supreme  Court  of  New  Brunswick. 

[Reported  46  L.  T.  (N.  S.)  889.] 

Canada  Temperance  Act,  1878 — Powers  of  the  Dominion  Parliament. 

An  Act  of  the  Parliament  of  Canada  prohibited  the  traffic  in  intoxi- 
cating liquors,  except  under  certain  restrictions,  in  any  county 
or  city  the  inhabitants  of  which  chose  to  take  the  steps  therein 
prescribed  for  the  adoption  of  its  provisions  : — 

Held  by  the  Privy  Council  that  such  an  Act  was  within  the  juris- 
diction of  the  Dominion  Parliament. 

This  was  an  appeal  from  a  decision  of  the  Supreme 
Court  of  the  Province  of  New  Brunswick  discharging  a 
rule  nisi  calling  upon  John  L.  Marsh,  Esq.,  police  magis- 
trate in  and  for  the  City  of  Fredericton,  and  John 
Woodward,  upon  whose  information  and  complaint  the 
conviction  thereinafter  mentioned  was  made,  to  shew 
cause  why  a  writ  of  certiorari  should  not  be  issued  to 
remove  into  the  said  court  a  conviction  made  before  the 
said  police  magistrate  on  the  25th  January,  1881,  against 
the  appellant,  for  that  he  did  between  the  1st  and  7th 
days  of  January,  1881,  at  the  City  of  Fredericton,  in  the 
County  of  York,  unlawfully  sell,  barter  and  dispose  of 
intoxicating  liquors  contrary  to  the  2nd  part  of  the 
Canada  Temperance  Act,  1878  (41  Vict.  c.  16,  s.  99),  and 
all  proceedings  upon  which  the  said  conviction  is  based, 
with  a  view  to  the  same  being  quashed. 

*  Present :— Sib  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir 
RoBBBT  P.  CoLLiEB,  SiB  Jambs  Hannbn,  and  Sib  Biohabd  Couch. 
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The  oflfence  was  proved.     No  evidence  was  called  for  1882 

the  defence.     The  only  defence  offered  was  an  objection  russell 

to  the  jurisdiction  of  the  magistrate  on  the  sole  ground  the  Queen. 

that  the  law  under  which  the  proceedings  were  had,  stat^ent. 
namely,  the  Canada  Temperance  Act,  1878,  is  ultra  vires. 
This  objection  was  overruled  by  the  magistrate. 

Thereupon  a  rule  nisi  was  obtained  to  remove  the  con- 
viction by  certiorari  into  the  Supreme  Court  to  be  quashed. 
The  only  objection  to  the  conviction  raised  before  the 
Supreme  Court  was,  that  the  said  Act  was  ultra  vires, 
the  matter  being  entirely  within  the  powers  of  the  Local 
Legislature  under  the  92nd  section  of  the  B.  N.  A,  Act. 

After  argument  the  Supreme  Court  discharged  the  rule, 
considering  themselves  bound  by  the  decision  of  the 
Supreme  Court  of  Canada,  reversing  the  decision  of  the 
Supreme  Court  of  New  Brunswick  in  the  case  of  Reg.  v. 
The  Mayor  of  Fredericton,  and  holding  that  the  Canada 
Temperance  Act,  1878,  is  not  ultra  vires.  In  the  last 
mentioned  case  the  Supreme  Court  of  New  Brunswick 
held  (Palmer,  J.  diss.)  that  the  said  Act  was  ultra  vires. 
The  judgment  of  the  Supreme  Court  of  Canada  reversing 
that  decision  (Henry,  J.  diss.)  is  reported  in  8  Can.  S.C.R. 
505  ;  post,  p.  27. 

The  appellant  thereupon  petitioned  Her  Majesty  in 
Council  for  special  leave  to  appeal,  and,  by  Order  in 
Council,  dated  the  18th  day  of  May.  1881,  leave  was  given 
accordingly. 

Mr.  Benjamin,  Q.C.,  and  Mr.  R.  Brown  for  the  appel- 
lant. 


Mr.  J.  J.  Maclaren,  Q.C.  (of  the  Canadian  Bar),  and 
Mr.  Fullarton  for  the  respondent. 

The  arguments  appear  sufficiently  from  th,)  judgment 
of  their  Lordships. 
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At  the  conclusion  of  the  arguments  their  Lordships 
took  time  to  consider  their  judgments. 


June 
follows  :- 


23rd.      Their   Lordships    gave   judgment    as 


This  is  an  appeal  from  an  order  of  the  Supreme  Court 
of  the  Province  of  New  Brunswick,  discharging  a  rule 
nisi  which  had  been  granted  on  the  application  of  the 
appellant  for  a  certiorari  to  remove  a  conviction  made  by 
the  police  magistrate  of  the  city  of  Fredericton  against 
him,  for  unlawfully  selling  intoxicating  liquors,  contrary 
to  the  provisions  of  the  Canada  Temperance  Act,  1878 
(41  Vict.  c.  16,  Canada). 

No  question  has  been  raised  as  to  the  sufficiency  of 
the  conviction,  supposing  the  above-mentioned  statute  is 
a  valid  legislative  Act  of  the  Parliament  of  Canada.  The 
only  objection  made  to  the  conviction  in  the  Supreme 
Court  of  New  Brunswick,  and  in  the  appeal  to  Her 
Majesty  in  Council,  is  that,  having  regard  to  the  provi- 
sions of  the  B.  N.  A.  Act,  1867,  relating  to  the  distribution 
of  legislative  powers,  it  was  not  competent  for  the 
Parliament  of  Canada  to  pass  the  Act  in  question. 

The  Supreme  Court  of  New  Brunswick  n^ade  the  order 
now  appealed  from  in  deference  to  a  judgment  of  the  Su- 
preme Court  of  Canada  in  the  case  of  The  City  of  Frederic- 
ion  V.  The  Queen.  In  that  case  the  question  of  the  validity 
of  the  Canada  Temperance  Act,  1878,  though  in  an- 
other shape,  directly  arose,  and  the  Supreme  Cc^rt  of 
New  Brunswick,  consisting  of  six  judges,  then  decided, 
Mr.  Justice  Palmer  dissenting,  that  the  Act  was  beyond 
the  competency  of  the  Dominion  Parliament  (1).  On  the 
appeal  of  the  city  of  Fredericton,  this  judgment  was 
reversed  by  the  Supreme  Court  of  Canada,  which  held, 
Mr.  Justice  Henry  dissenting,  that  the  Act  was  valid  (2) . 


(1)  3  Pug.  &  B.  139. 


(2)  3  Sup.  0.  R.  505 ;  post,  p.  27. 
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The  present  appeal  to  Her  Majesty  is  brought,  in  effect, 

to  review  the  last-mentioned  decision.  Russkll 

The  preamble  of  the  Act  in  question  states  that  "  it  is  rj<^^  ^v 
very  desirable  to  promote  temperance  in  the  Dominion,  juo~p^, 
and  that  there  should  be  uniform  legislation  in  all  the  — 
provinces  respecting  the  traffic  in  intoxicating  liquors." 
The  Act  is  divided  into  three  parts.  The  first  relates  to 
"  proceedings  for  bringing  the  second  part  of  this  Act 
into  force;"  the  second,  to  "prohibition  of  traffic  in 
intoxicating  liquors ;"  and  the  third,  to  "  penalties  and 
prosecutions  for  offences  against  the  iiecond  part." 

The  mode  of  bringing  the  second  part  of  the  Act  into 
force,  stating  it  succinctly,  is  as  follows : — On  a  petition 
to  the  Governor  in  Council,  signed  by  not  less  than  one- 
fourth  in  number  of  the  electors  of  any  county  or  city  in 
the  Dominion,  qualified  to  vote  at  the  election  of  a  member 
of  the  House  of  Commons,  praying  that  the  second  part 
of  the  Act  should  be  in  force  and  take  effect  in  such 
county  or  city,  and  that  the  votes  of  all  the  electors  be  taken 
for  or  against  the  adoption  of  the  petition,  the  Governor- 
General,  after  certain  prescribed  notices  and  evidence, 
may  issue  a  proclamation,  embodying  such  petition,  with 
a  view  to  a  poll  of  the  electors  being  taken  for  or  against 
its  adoption.  When  any  petition  has  been  adopted  by 
the  electors  of  the  county  or  city  named  in  it,  the 
Governor- General  in  Council  may,  after  the  expiration  of 
sixty  days  from  the  day  on  which  the  petition  was 
adopted,  by  Order  in  Council  published  in  the  Gazette, 
declare  that  the  second  part  of  the  Act  shall  be  in  force 
and  take  effect  in  such  county  or  city,  and  the  same  is 
then  to  become  of  force  and  take  effect  accordingly. 
Such  Order  in  Council  is  not  to  be  revoked  for  three 
years,  and  only  on  like  petition  and  procedure. 

The  most  important  of  the  prohibitory  enactments 
contained  in  the  second  part  of  the  Act  is  section  99,  ^ 
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which  enacts  that  "from  the  day  on  which  this  part  of 
this  Act  comes  into  force  and  takes  effect  in  any  county 
or  city,  and  for  so  long  thereafter  as  the  same  continues 
in  force  therein,  no  person,  unless  it  be  for  exclusively 
sacramental  or  medicinal  purposes,  or  for  bona  fide  use  in 
some  art,  trade,  or  manufacture,  under  the  regulation 
contained  in  the  fourth  sub-section  of  this  section,  or  as 
hereinafter  authorized  by  one  of  the  four  next  sub-sections 
of  this  secti.  V  shall,  within  such  county  or  city,  by 
himself,  his  cio-^"  servant,  or  agent,  expose  or  keep  for 
sale,  or  directly  o  .adirectly,  on  any  pretence  or  upon 
any  device,  sell  or  barter,  or  in  consideration  of  the 
purchase  of  any  other  property  give,  to  any  other  person, 
any  spirituous  or  other  intoxicating  liquors,  or  any  mixed 
liquor,  capable  of  being  used  as  a  beverage,  and  part  of 
which  is  spirituous  or  otherwise  intoxicating." 

Sub-section  2  provides  that  "  neither  any  license  issued 
to  any  distiller  or  brewer"  (and  alter  enumerating  other 
licenses),  "  nor  yet  any  other  description  of  license  what- 
ever, shall  in  any  wise  avail  to  render  legal  any  act  done 
in  violation  of  this  section." 

Sub-section  3  provides  for  the  sale  of  wine  for  sacra- 
mental purposes,  and  sub-section  4  for  the  sale  of 
intoxicating  liquors  for  medicinal  and  manufacturing 
purposes,  these  sales  being  made  subject  to  prescribed 
conditions. 

Other  sub-sections  provide  that  producers  of  cider, 
and  distillers  and  brewers,  may  sell  liquors  of  their  own 
manufacture  in  certain  quantities,  which  may  be  termed 
wholesale  quantities,  or  for  export,  subject  to  prescribed 
conditions,  and  there  are  provisions  of  a  like  nature  with 
respect  to  vine-growing  companies  and  manufacturers  of 
native  wines. 

The  third  part  of  the  Act  enacts  (section  100)  that 
whoever  exposes  for  sale,  or  sells  intoxicating  liquors,  in 
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violation  of  the  second  part  of  the  Act,  should  be  liable,         1882 
on  summary  conviction,  to  a  penalty  of  not  less  than     russell 
hfty  dollars  for  the  first  offence,  and  not  less  than  one  t^^  q^mii, 
hundred  dollars  for  the  second  offence,  and  to  be  impris-    jj,b~  nt. 
oned  for  a  term  not  exceeding  two  months  for  the  third 
and  every  subsequent  offence  :  all  intoxicating  liquors  in 
respect  to  which  any  such  offence  has  been  committed,  to 
be  forfeited. 

The  effect  of  the  Act,  when  brought  into  force  in  any 
county  or  town  within  the  Dominion,  is,  describing  it 
generally,  to  prohibit  the  8«lle  of  intoxicating  liquors, 
except  in  wholesale  quantities,  or  for  certain  specified 
purposes,  to  regulate  the  traffic  in  the  excepted  cases, 
and  to  make  sales  of  liquors  in  violation  of  the  prohibi- 
tion and  regulations  contained  in  the  Act  criminal 
oft'ences,  punishable  by  fine,  and  for  the  third  or  subse- 
quent offence  by  imprisonment. 

It  was  in  the  first  place  contended,  though  not  very 
strongly  relied  on,  by  the  appellant's  counsel,  that 
assuming  the  Parliament  of  Canada  had  authority  to 
pass  a  law  for  prohibiting  and  regulating  the  sale  of 
intoxicating  liquors,  it  could  not  delegate  its  powers,  and 
that  it  had  done  so  by  delegating  the  power  to  bring  into 
force  the  prohibitory  and  penal  provisions  of  the  Act  to 
a  majority  of  the  electors  of  counties  and  cities.  The 
short  answer  to  this  objection  is,  that  the  Act  does  not 
delegate  any  legislative  powers  whatever.  It  contains 
within  itself  the  whole  legislation  on  the  matters  with 
which  it  deals.  The  provision  that  certain  parts  of  the 
Act  shall  come  into  operation  only  on  the  petition  of  a 
majority  of  electors  does  not  confer  on  these  persons 
power  to  legislate.  Parliament  itself  enacts  the  condition, 
and  everything  which  is  to  follow  upon  the  condition 
being  fulfilled.  Conditional  legislation  of  this  kind  is  in 
many  cases  convenient,  and  is  certainly  not  unusual,  and 
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the  power  so  to  legislate  cannot  be  denied  to  the  Parlia- 
ment of  Canada,  when  the  subject  of  legislation  is  within 
its  competency.  Their  Lordships  entirely  agree  with 
the  opinion  of  Chief  Justice  Kitchie  on  this  objection.  If 
authority  on  the  point  were  necessary,  it  will  be  found  in 
the  case  of  liefi.  v.  Bnrah  (1),  lately  before  this  Board. 

The  general  question  of  the  competency  of  the  Domin- 
ion Parliament  to  pass  the  Act  depends  on  the  construc- 
tion of  the  91st  and  92nd  sections  of  the  B.  N.  A.  Act, 
1867,  which  are  found  in  Part  VI.  of  the  statute,  under 
the  head'"ug  "Distribution  of  Legislative  Powers." 

'Vhc  .'...i  section  enacts:  "It  shall  be  lawful  for  the 
Queen,  by  and  with  the  advice  and  consent  of  the  Senate 
and  li*  '^e  <  ''  T'smmons,  to  make  laws  for  the  peace, 
order  and  good  government  of  Canada,  in  relation  to  all 
matters  not  coming  within  the  classes  of  subjects  by  this 
Act  assigned  exclusively  to  the  Legislatures  of  the 
Provinces ;  and  for  greater  certainty,  but  not  so  as  to 
restrict  the  generality  of  the  foregoing  terms  of  this 
section,  it  is  hereby  declared  that  (notwithstanding  any- 
thing  in  this  Act)  the  exclusive  legislative  authority  of 
the  Parliament  of  Canada  extends  to  all  matters  coming 
within  the  classes  of  subjects  next  hereinafter  enumer- 
ated." Then  after  the  enumeration  of  twenty-nine  classes 
of  subjects,  the  section  contains  the  following  words  : — 
**  And  any  matter  coming  within  any  of  the  classes  of 
subjects  enumerated  in  this  section  shall  not  be  deemed 
to  come  within  the  class  of  matters  of  a  local  or  private 
nature  comprised  in  the  enumeration  of  the  classes  of 
subjects  by  this  Act  assigned  exclusively  to  the  Legis- 
latures of  the  Provinces." 

The  general  scheme  of  the  B.  N.  A.  Act  with  regard  to 
the  distribution  of  legislative  powers,  and  the  general 
scope  and  effect  of  sections  91  and  92,  and  their  relation 


(1)  3  App.  Cas.  889. 


PRIVY   COUNCIL. 


I'J 


e  Parlia- 
is  within 
;ree  with 
ition.  If 
found  in 
s  Board. 
e  Domin- 
construc- 
L  A.  Act, 
te,  under 

8." 

il  for  the 
lie  Senate 
be  peace, 
ion  to  all 
}ts  by  this 
)8    of   the 
I  so  as  to 
.8  of  this 
ding  any- 
ithority  of 
rs  coming 
r  enumer- 
ne  classes 
words : — 
classes  of 
)e  deemed 
or  private 
classes  of 
the  Legis- 

i  regard  to 
le  general 
ir  relation 


1882 

ECSSKLL 

V. 

The  Queen. 


to  each  other,  were  fully  considered  and  commented 
on  by  this  Board  in  the  case  of  the  Citizens'  Insurance 
Co.  V.  Parsons  (1).  According  to  the  principle  of  con- 
struction there  pointed  out,  the  first  question  to  be  judgment 
determined  is,  whether  the  Act  now  in  question  falls 
within  any  of  the  classes  of  subjects  enumerated  in  section 
92,  and  assigned  exclusively  to  the  Legislatures  of  the 
Provinces.  If  it  does,  then  the  further  question  would 
arise,  viz.,  whether  the  subject  of  the  Act  does  not  also 
fall  within  one  of  the  enumerated  classes  of  subjects  in 
section  91,  and  so  does  not  still  belong  to  the  Dominion 
Parliament.  But  if  the  Act  does  not  fall  within  any  of 
the  classes  of  subjects  in  section  92,  no  further  question 
will  remain,  for  it  cannot  be  contended,  and  indeed  was 
not  contended  at  their  Lordships'  bar,  that  if  the  Act 
does  not  come  within  one  of  the  classes  of  subjects  as- 
signed to  the  Provincial  Legislatures,  the  Parliament  of 
Canada  had  not,  by  its  general  power  "  to  make  laws  for 
the  peace,  order,  and  good  government  of  Canada,"  full 
legislative  authority  to  pass  it. 

Three  classes  of  subjects  enumerated  in  section  92 
were  referred  to,  under  each  of  which,  it  was  contended 
by  the  appellant's  counsel,  the  present  legislation  fell. 
These  were : — 

"9.  Shop,  saloon,  tavern,  auctioneer,  and  other  licenses 
in  order  to  the  raising  of  a  revenue  for  provincial,  local, 
or  municipal  purposes." 

"13.  Property  and  civil  rights  in  the  Province." 

"16.  Generally  all  matters  of  a  merely  local  or  private 
nature  in  the  Province." 

With  regard  to  the  first  of  these  classes,  No.  9,  it  is  to 
be  observed  that  the  power  of  granting  licenses  is  not 
assigned  to  the  Provincial  Legislatures  for  the  purpose 
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of  regulating  trade,  but  "  in  order  to  the  raising  of  a 
revenue  for  provincial,  local,  or  municipal  purposes." 

The  Act  in  question  is  not  a  fiscal  law ;  it  is  not  a  law 
for  raising  revenue ;  on  the  contrary,  the  effect  of  it  may 
be  to  destroy  or  diminish  revenue ;  indeed  it  was  a  main 
objection  to  the  Act  that  in  the  city  of  Fredericton  it  did 
in  point  of  fact  diminish  the  sources  of  municipal  revenue. 
It  is  evident,  therefore,  that  the  matter  of  the  Act  is  not 
within  the  class  of  subject  No.  9,  and  consequently  that 
it  could  not  have  been  passed  by  the  Provincial  Legis- 
lature by  virtue  of  any  authority  conferred  upon  it  by 
that  sub-section. 

It  appears  that  by  statutes  of  the  Province  of  New 
Brunswick,  authority  has  been  conferred  uporx  the 
municipality  of  Fredericton  to  raise  money  for  municipal 
purposes  by  granting  licenses  of  the  nature  of  those 
described  in  No.  9  of  section  92,  and  that  licenses  grant- 
ed to  taverns  for  the  sale  of  intoxicating  liquors  were  a 
profitable  source  of  revenue  to  the  municipality.  It  was 
contended  by  the  appellant's  counsel,  and  it  was  their 
main  argument  on  this  part  of  the  case,  that  the  Tem- 
perance Act  interfered  prejudicially  with  the  traffic  from 
which  this  revenue  was  derived,  and  thus  invaded  a  sub- 
ject assigned  exclusively  to  the  Provincial  Legislature. 
But,  supposing  the  effect  of  the  Act  to  be  prejudicial  to 
the  revenue  derived  by  the  municipality  from  licenses,  it 
does  not  follow  that  the  Dominion  Parliament  might  not 
pass  it  by  virtue  of  its  general  authority  to  make  laws 
for  the  peace,  order,  and  good  government  of  Canada. 
Assuming  that  the  matter  of  the  Act  does  not  fall  within 
the  class  of  subject  described  in  No.  9,  that  sub-section 
can  in  no  way  interfere  with  the  general  authority  of  the 
Parliament  to  deal  with  that  matter.  If  the  argument 
of  the  appellant,  that  the  power  given  to  the  Provincial 
Legislatures  to  raise  a  revenue  by  licenses  prevents  the 
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Dominion  Parliament  from  legislating  with  regard  to  any 
article  or  commodity  which  was  or  might  be  covered  by  russkll 
such  licenses  were  to  prevail,  the  consequence  would  be  t^j^,  l^^,^y 
that  laws  which  might  be  necessary  for  the  public  good  ju„';;;;j,x 
or  the  public  safety  could  not  be  enacted  at  all.  Suppose 
it  were  deemed  to  be  necessary  or  expedient  for  the 
national  safety,  or  for  political  reasons,  to  prohibit  the 
sale  of  arms,  or  the  carrying  of  arms,  it  could  not  be 
contended  that  a  Provincial  Legislature  would  have 
authority,  by  virtue  of  sub-section  9  (which  alone  is  now 
under  discussion),  to  pass  any  such  law,  nor,  if  the  appel- 
lant's argument  were  to  prevail,  would  the  Dominion 
Parliament  be  competent  to  pass  it,  since  such  a  law 
would  interfere  prejudicially  with  the  revenue  derived 
from  licenses  granted  under  the  authority  of  the  Provin- 
cial Legislature  for  the  sale  or  the  carrying  of  arms. 
Their  Lordships  think  that  the  right  construction  of  the 
enactments  does  not  lead  to  any  such  inconvenient  con- 
sequence. It  appears  to  them  that  legislation  of  the 
kind  referred  to,  though  it  might  interfere  with  the  sale 
or  use  of  an  article  included  in  a  license  granted  under 
svib-section  9,  is  not  in  itself  legislation  upon  or  within 
the  subject  of  that  sub-section,  and  consequently  is  not 
by  reason  of  it  taken  out  of  the  general  power  of  the 
Parliament  of  the  Dominion.  It  is  to  be  observed  that 
the  express  provision  of  the  Act  in  question,  that  no 
licenses  shall  avail  to  render  legal  any  act  done  in  viola- 
tion of  it,  is  only  the  expression,  inserted  probably  from 
abundant  caution,  of  what  would  be  necessarily  implied 
from  the  legislation  itself,  assuming  it  to  be  valid. 

Next,  their  Lordships  cannot  think  that  the  Temper- 
ance Act  in  question  properly  belongs  to  the  class  of 
subjects  "  Property  and  Civil  Rights."  It  has  in  its  legal 
aspect  an  obvious  and  close  similarity  to  laws  which 
place  restrictions  on  the  sale  or  custody  of  poisonous 
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drugs,  or  of  dangerously  explosive  substances.     These 
things,  as  well  as  intoxicating  liquors,  can,  of  course,  be 
held  as  property,  but  a  law  placing  restrictions  on  their 
sale,  custody,  or  removal,  on  the  ground  that  the  free 
sale  or  use  of  them  is  dangerous  to  public  safety,  and 
making  it  a  criminal  offence  punishable  by  fine  or  im- 
prisonment to  violate  these  restrictions,  cannot  properly 
be  deemed  a  law  in  relation  to  property  in  the  sense  in 
which  those  words  are  used  in  the  92nd  section.     What 
Parliament  is  dealing  with  in  legislation  of  this  kind  is 
not  a  matter  in  relation  to  property  and  its  rights,  but 
one  relating  to  public  order  and  safety.     That  is  the  pri- 
mary matter  dealt  with,  and  though  incidentally  the  free 
use  of  things  in  which  men  may  have  property  is  inter- 
fered with,  that  incidental  interference  does  not  alter  the 
character  of  the  law.     Upon  the  same  considerations,  the 
Act  in  question  cannot  be  regarded  as  legislation  in  rela- 
tion to  civil  rights.     In  however  large  a  sense  these  words 
are  used,  it  could  not  have  been  intended  to  prevent  the 
Parliament  of  Canada  from  declaring  and  enacting  cer- 
tain uses  of  j)roperty,  and  certain  acts  in'  relation  to 
property,  to  be  criminal   and  wrongful.     Laws  which 
make  it  a  criminal  ofifence  for  a  man  wilfully  to  set  fire 
to  his  own  house  on  the  ground  that  such  an  act  endan- 
gers the  public  safety,  or  to  overwork  his  horse  on  the 
ground  of  cruelty  to  the  animal,  though  affecting  in  some 
sense  property  and  the  right  of  a  man  to  do  as  he  pleases 
with  his  own,  cannot  properly  be  regarded  as  legislation 
in  relation  to  property  or  to  civil  rights.     Nor  could  a  law 
which  prohibited  or  restricted  the  sale  or  exposure  of 
cattle  having  a  contagious  disease  be  so  regarded.     Laws 
of  this  nature  designed  for  the  promotion  of  public  order, 
safety,  or  morals,  and  which  subject  those  who  contra- 
vene them  to  criminal  procedure  and  punishment,  belong 
to  the  subject  of  public  wrongs  rather  than  to  that  of 
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civil  rights.     They  are  of  a  nature  which  fall  within  the         1882 
general  authority  of  Parliament  to  make  laws  for  the     rusheli, 
order  and  good  government  of  Canada,  and  have  direct  t„e  Qukkn, 
relation  to  criminal  law,  which  is  one  of  the  enumerated    juJ^-.vt. 
classes  of  subjects  assigned  exclusively  to  the  Parliament        — 
V    of  Canada. 

It  was  said  in  the  course  of  the  judgment  of  this 
Board  in  the  case  of  the  Citizens'  Insurance  Comimny 
of  Canada  v.  Parsons,  that  the  two  sections  (91  and  92) 
must  be  read  together,  and  the  language  of  one  inter- 
preted, and,  where  necessary,  modified  by  that  of  the 
other.  Few,  if  any,  laws  could  be  made  by  Parliament 
for  the  peace,  order,  and  good  government  of  Canada 
which  did  not  in  some  incidental  way  affect  property  and 
civil  rights ;  and  it  could  not  have  been  intended,  Avlien 
assuring  to  the  provinces  exclusive  legislative  authority 
on  the  subjects  of  property  and  civil  rights,  to  exclude 
the  Parliament  from  the  exercise  of  this  general  power 
whenever  any  such  incidental  interference  would  result 
from  it.  The  true  nature  and  character  of  the  legislation 
in  the  particular  instance  under  discussion  must  always 
be  determined,  in  order  to  ascertain  the  class  of  subject 
to  which  it  really  belongs.  In  the  present  case  it  appears 
to  their  Lordships,  for  the  reasons  already  given,  that 
the  matter  of  the  Act  in  question  does  not  properly 
belong  to  the  class  of  subjects  "  Property  and  Civil 
Rights  "  within  the  meaning  of  sub-section  13. 

It  was  argued  by  Mr.  Benjamin  that  if  the  Act  related 
to  criminal  law,  it  was  Provincial  criminal  law,  and  ]ui 
referred  to  sub-section  15  of  section  92,  viz. :  "  The  impo- 
sition of  punishment  by  fine,  penalty,  or  imprisonment 
for  enforcing  any  law  of  the  Province  made  in  relation  to 
\   any  matter  coming  within  any  of  the  classes  of  subjects 
"f   enumerated  in  this  section."    No  doubt  this  argument 
j   would  be  well  founded  if  the  principal  matter  of  the  Act 
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could  bo  l)roiif^ht  within  any  of  these  classes  of  subjects  : 
but  as  far  as  they  have  yet  gone,  their  Lordships  fail  to 
see  that  this  has  been  done. 

It  was  lastly  contended  that  the  Act  fell  within  sub- 
section 1(5  of  section  92 — "Generally  all  matters  of  a 
merely  local  or  private  nature  in  the  Province." 

It  was  not,  of  course,  contended  for  the  app£  Lhat 

the  Legislature  of  New  Brunswick  could  have  passed  the 
Act  in  question,  which  embraces  in  its  enactments  all  the 
Provinces ;  nor  was  it  denied,  with  respect  to  this  last 
contention,  that  the  Parliament  of  Canada  might  have 
passed  an  Act  of  the  nature  of  that  under  discussion,  to 
take  effect  at  the  same  time  throughout  the  whole 
Dominion.  Their  Lordships  understand  the  contention 
to  be  that,  at  least  in  the  absence  of  a  general  law  of 
the  Parliament  of  Canada,  the  Provinces  might  have 
passed  a  local  law  of  a  like  kind,  each  for  its  own  Province, 
and  that,  as  the  prohibitory  and  penal  parts  of  '  e  Act 
in  question  were  to  come  into  force  in  those  cor  and 

cities  only  in  which  it  was  adopted  in  the  manner  pre- 
scribed, or,  as  it  was  said,  "  by  local  option,"  the  legisla- 
tion was  in  effect,  and  on  its  face,  upon  a  matter  of  a  merely 
local  nature.  The  judgment  of  Allen,  C.J.,  delivered  in 
the  Supreme  Court  of  the  Province  of  New  Brunswick, 
in  the  case  of  Barker  v.  The  City  of  Fredericton  (1), 
which  was  adverse  to  the  validity  of  the  Act  in  question, 
appears  to  have  been  founded  upon  this  view  of  its  enact- 
ments. The  learned  Chief  Justice  says  : — "  Had  this  Act 
prohibited  the  sale  of  liquor,  instead  of  merely  restricting 
and  regulating  it,  I  should  have  had  no  doubt  about  the 
power  of  the  Parliament  to  pass  such  an  Act ;  but  I  think 
an  Act  which  in  effect  authorizes  the  inhabitants  of  each 
town  or  parish  to  regulate  the  sale  of  liquor,  and  to 
direct  for  whom,  for  what  purposes,  and  under  what 


(1)  3  Pug.  &  B.  139. 
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conditions  spirituous  liquors  may  be  sold  therein,  deals        1882 
with  matters  of  a  merely  local  nature,  which,  l)y  the     rismkli. 
terms  of  the  IGth  sub-section  of  section  J)2  of  the  B,  N.  A.  thk  c^uekn. 
Act,    are   within    the    exclusive    control    of    the   Local 
Legislature." 

Their  Lordships  cannot  concur  in  this  view.  The  de- 
clared object  of  Parliament  in  passing  the  Act  is  that  there 
should  be  uniform  legislation  in  all  the  Provinces  respect- 
ing the  traffic  in  intoxicating  liquors,  with  a  view  to 
promote  temperance  in  the  Dominion.  Parliament  does 
not  treat  the  promotion  of  temperance  as  desirable  in 
one  I'rovince  more  than  in  another,  but  as  desirable 
everywhere  throughout  the  Dominion.  The  Act,  as  soon 
as  it  was  passed,  became  a  law  for  the  whole  Dominion, 
and  the  enactments  of  the  first  part,  relating  to  the 
machinery  for  bringing  the  second  part  into  force,  took 
effect  and  might  be  put  in  motion  at  once  and  everywhere 
within  it.  It  is  true  that  the  prohibitory  and  penal  parts 
of  the  Act  are  only  to  come  into  force  in  any  county  or 
city  upon  the  adoption  of  a  petition  to  that  effect  by  a 
majority  of  electors,  but  this  conditional  application  of 
these  parts  of  the  Act  does  not  convert  the  Act  itself  into 
legislation  in  relation  to  a  merely  local  matter.  The 
objects  and  scope  of  the  legislation  are  still  general,  viz., 
to  promote  temperance  by  means  of  a  uniform  law 
throughout  the  Dominion. 

The  manner  of  bringing  the  prohibitions  and  penalties 
of  the  Act  into  force,  which  Parliament  has  thought  fit 
to  adopt,  does  not  alter  its  general  and  uniform  character. 
Parliament  deals  with  the  subject  as  one  of  general  con- 
cern to  the  Dominion,  upon  which  uniformity  of  legislation 
is  desirable,  and  the  Parliament  alone  can  so  deal  with  it. 
There  is  no  ground  or  pretence  for  saying  that  the  evil  or 
vice  struck  at  by  the  Act  in  question  is  local,  or  exists 
only  in  one  Province,  and  that  Parliament,  under  colour 
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II  1 


of  general  legislation,  is  dealing  with  a  Provincial  matter 
only.  It  V  therefore  unnecessary  to  discuss  the  con- 
siderations which  a  state  of  circumstances  of  this  kind 
might  present.  The  present  legislation  is  clearly  meant 
to  apply  a  remedy  to  an  evil  which  is  assumed  to  exist 
throughout  the  Dominion,  and  the  local  option,  as  it  is 
called,  no  more  localises  the  subject  and  scope  of  the  Act 
than  a  provision  in  an  Act  for  the  prevention  of  conta- 
gious diseases  in  cattle,  that  a  public  officer  should  pic 
claim  in  what  districts  it  should  come  into  effect,  would 
make  the  statute  itself  a  mere  local  law  for  each  of  these 
districts.  In  statutes  of  this  kind  the  legislation  is 
general,  and  the  provision  for  the  special  application  of 
it  to  particular  places  does  not  alter  its  character. 

Their  Lordships  having  come  to  the  conclusion  that 
the  Act  in  question  does  not  fall  within  any  of  the  classes 
of  subjects  assigned  exclusively  to  the  Provincial  Legis- 
latures, it  becomes  unnecessary  to  discuss  the  further 
question  whether  its  provisions  also  fall  within  any  of 
the  classes  of  subjects  enumerated  in  section  91.  In 
abstaining  from  this  discussion,  they  must  not  be  under- 
stood as  intimating  any  dissent  from  the  opinion  of  the 
Chief  Justice  of  the  Supreme  Court  of  Canada  and  the 
other  judges  who  held  that  the  Act,  as  a  general  regu- 
lation of  the  traffic  in  intoxicating  liquors  throughout 
the  Dominion,  fell  within  the  class  of  subject,  "  the  regu- 
lation of  trade  and  commerce,"  enumerated  in  that  sec- 
tion, and  was,  on  that  ground,  a  valid  exercise  of  the 
legislative  power  of  the  Parliament  of  Canada. 

In  the  result,  their  Lordships  will  humbly  recommend 
Her  Majesty  to  affirm  the  judgment  of  the  Supreme 
Court  of  Canada,  and  with  costs. 


Judgment  affirmed. 
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Judgments  in  the  Supreme  Court  op  Canada  (in  the  case  of  the 
City  of  Fredericton  v.  The  Queen,  from  which  the  case  of  Russell 
V.  The  Queen  was  virtually  an  appeal). 

[Reported  3  Can.  S.  C.  R.  505.] 

Ritchie,  C.  J. : — 

This  is  an  appeal  from  the  judgment  of  the  Supreme  Court  of 
New  Brunswick,  quashing  a  return  to  a  mandamus  )dsi,  and  order- 
ing a  pereuiptory  mandamus  to  be  issued  in  this  cause. 

The  Supreme  Court  of  New  Brunswick,  by  writ  of  mandamus 
nisi,  commanded  the  appellants  to  grant  a  license  to  Thomas  Barker, 
to  sell  spirituous  liquors  by  retail  witliin  the  city  of  Fredericton,  in 
the  hotel  occupied  by  hira  in  that  city.  The  appellants  returned  to 
this  writ  that  they  refused  and  still  did  refuse  to  grant  such  license, 
"  for  the  following  reasons  to  the  contrary,  viz.  : — The  Canada 
Temperance  Act  of  1878  was  declared  in  force  in  the  said  city  of 
Fredericton,  on  the  first  day  of  May  last,  and  therefore  the  City 
Council  could  not  grant  a  license  to  the  said  Thomas  Barker  to  sell 
spirituous  liquors  by  retail,  contrary  to  the  provisions  of  that  Act." 

Tlie  Supreme  Court,  upon  reading  the  mandamus  nisi,  the  said 
return,  and  upon  hearing  counsel  of  the  respective  parties,  made  an 
order  that  the  said  return  be  quashed,  and  that  a  peremptory  man- 
damus be  issued. 

The  present  appeal  is  from  the  order  so  made. 

The  respondent  contends  that  the  return  is  insufficient,  and  that 
the  order  for  t'.ie  issue  of  a  peremptory  writ  of  mandamus  should  be 
affinued,  on  the  ground  that  the  Canada  Temperance  Act  of  1878 
is  ultra  vir''s  the  Parliament  of  Canada  ;  and  this  is  the  only  jjoint 
submitted  for  our  consideration. 

The  Act  in  questi(jn  is  entitled  "  An  Act  respecting  the  Traffic  in 
Intoxicating  Liquors,"  and  the  preamble  sets  forth  that — "  Whereas 
it  is  very  desirable  to  promote  temperance  in  the  Dominion,  and 
that  there  should  be  uniform  legislation  in  all  the  Provinces 
respecMng  the  traffic  in  intoxicating  liquors  : 

"  Therefore  Her  Majesty,  etc.,  enacts,  etc." 

After  several  preliminary  sections,  the  first  of  which  declares  that 
"  til  9  Act  may  be  cited  as  '  Tlie  Canada  Temperance  Act,  1878,'  " 
and  the  second  defines  the  meaning  of  the  expression  "  irtoxicating 
liquors,"  and  others,  not  pertinent  to  the  question  now  to  be  dis- 
cussed, the  Act  is  divided  into  three  parts.     The  first  provides  for 
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1880         "  Proceedings  for  bringing  the  second  part  into  force;"  and  the 

^  second   provides   for  the   "  Prohibition  of    traffic  in  intoxicating; 

City  of        .  ^ 

Fkedekioton  liquors  ;  "  and  the  third  for  "  Penalties  and  prosecutions  for 
offences  against  the  second  part." 

The  preliminary  proceedings  necessary  to  be  taken,  before  the 
Act  can  come  into  operation,  are  to  be  commenced  by  a  petition  t(j 
the  Governor  in  Council,  praying  that  the  second  part  of  the  Act 
shall  be  in  force  and  take  effect  in  the  county  or  city  named,  and 
that  the  votes  of  the  electors  be  taken  for  and  against  the  adoption 
of  the  petition,  and  such  petition  is  to  be  embodied  in  a  notice  to 
the  Secretary  of  State,  signed  by  electors  qualified  and  c.  >tent 
to  vote  at  the  election  of  a  member  of  the  House  of  Comu  »ns,  in 
the  county  or  city,  to  the  effect  that  the  signers  desire  that  the  votes 
of  all  such  electors  be  taken  for  and  against  the  adoption  of  the 
petition  ;  end  that  together  with,  or  in  addition  to,  every  such 
notice,  there  shall  be  laid  before  the  Secretary  of  State  evidence 
that  there  are  appended  to  it  the  genuine  signatures  of  at  least  one- 
fourth  in  number  of  all  the  electors  in  the  county  or  city  named  in 
it,  and  that  such  notice  has  been  deposited  in  the  office  of  the 
Sheriff,  or  Registrar  of  Deeds,  of  or  in  the  county  or  city,  for  public 
examination  by  any  parties,  for  ten  days  preceding  its  being  laiil 
before  the  Secretary  of  State  ;  and  that  two  weeks'  previous  notice 
of  such  deposit  had  been  given  in  two  newspapers  published  in  or 
nearest  to  the  county  or  city,  and  by  at  least  two  insertions  in  each 
paper  ;  and  in  case  it  appears,  to  the  satisfaction  of  the  Governor- 
General  in  Council,  that  such  notice  has  appended  to  it  the  genuine 
signatures  of  one-fourth,  etc.,  and  has  been  duly  deposited,  etc., 
His  Excellency  may  issue  a  proclamation  under  this  part  of  this 
Act. 

The  Act  then  prescribes  what  is  to  be  set  forth  in  the  proclama- 
tion, and  makes  provisions,  special  and  general,  for  the  holding  of  a 
poll  for  taking  the  votes  of  the  electors  for  and  against  the  petition, 
with  numerous  other  provisions  in  connection  therewith  for  secur- 
ing a  fair  and  honest  vote,  and  for  the  prevention  of  corrupt  pruc- 
tices,  etc.,  etc. 

The  9Gth  section  provides  that — "  When  any  petition  embodied 
as  aforesaid  in  any  notice  and  in  any  proclamation  under  this 
the  first  pai't  of  this  Act  has  been  adopted  by  the  electors  of 
the  county  or  city  named  therein,  and  to  which  the  same 
relates,  the  Governor-General  in  Council  may,  at  any  time  after 
the  expiration  of   sixty  days  from  the   day  on  which  the  aame 
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was  adopted,    by   Order    in    Council    published    in    the    Canada  1880 

aazctte,  declare  that  the  second  part  of  this  Act  shall  be  in  force       citTof 
and  take  effect  in  such  county  or  city  upon,  from  and  after  the  day  Fredkbicton 
on  which  the  annual  or  semi-annual  licenses  for  the  sale  of  spirituous    r^,^^  Quekn. 
liquors  then  in  force  in  such  county  or  city  will  expire  ;  provided 
.,   such  day  be  not  less  than  ninety  days  from  the  day  of  the  date  of 
I  such  Order  in  Council  ;  and  if  it  be  less,  then  on  the  like  day  in  the 
I  then  following  year  ;  and  upon,  from  and  after  that  day,  the  second 
■|  part  of  this  Act  shall  become  and  be  in  force  and  take  effect  in  such 
%  county  or  city  accordingly." 

%  Provision  is  then  made  that  such  Order  in  Council  shall  not  be 
i  revoked  for  three  years,  and  then  only  on  similar  petition,  notic  , 
!$  and  similar  proceedings. 

•f  It  is  contended,  that  assuming  the  Parliament  of  Canada  has  the 
^i  power  to  pass  an  Act  for  the  prohibition  of  traffic  in  intoxicating 
S  liquors  provided  for  by  the  second  part  of  the  Act,  that  the  first  part 
tf  of  the  Act  is  a  delegation  of  legislative  powers  to  a  portion  of  the 
»  people  ;  that  the  Dominion  Parliament  have  no  right  to  delegate 
'M  such  powers,  or  to  make  its  regulation  subject  to,  or  conditional  on, 
its  acts  being  adopted  by  any  other  body. 

It  cannot  be  doubted,  and  indeed  it  was  admitted  by  Mr.  Kaye 

M  in  his  very  able  argument  on  behalf  of  the  respondent,  that  the 

ip  Parliament  of  Great  Britain  has  the  general  power  of  making  such 

f?  regulations  and  conditions  as  it  deems  expedient  with  regard  to  the 

M  taking  effect  or  operation  of  laws,  either  absolute,  or  conditional 

and  contingent;   and  in  his  factum  he  says: — "It  may  also  be 

conceded  that  a  body  like  that  of  the  Provincial  Parliament  before 

Confederation  could  and  did  pass  Acts  of  a  like  kind,  which  it  was 

not  competent  to  a  judicial  tribunal  to  question." 

Although  the  Dominion  Parliament  does  derive  its  powers  from 
the  B.  N.  A.  Act,  it  cannot,  I  think,  bo  successfully  disputed  that 
with  respect  to  those  matters  over  which  legislative  authority  is 
conferred,  plenary  powers  of  legislation  are  given  "  as  large  and  of 
the  same  nature  as  those  of  the  Imperial  Parliament  itself,"  and 
therefore  they  may  be  exercised  either  absolutely  or  conditionally, 
and,  as  was  established  by  the  Privy  Council  in  the  case  of  The 
Queen  v.  Burah  (1),  cited  in  Valin  v.  La)iglois  (2),  leaving  to  the 
discretion  of  some  external  authority  the  time  and  manner  of  carry- 
it   ing  its  legislation  into  effect,  as  also  the  area  over  which  it  is  to 
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(1)  3  App.  Cas.  889. 


(2)  3  Can.  S.  C.  R.  17  ;  ante,  vol.  1,  p.  158. 
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1880  extend.     The  Parliament  of  Great  Britain  having,  as  I  think,  con- 

^  ^~^  ferred  on  the  Dominion  Parliament  this  general,  absolute,  uncon- 
City  op 

Fredeeicton  trolled  authority  to  legislate,  in  their  discretion,  on  all  matters  over 

^'  which  they  have  power  to  deal,  subject  only  to  such  restrictions,  if 
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any,  as  are  contained  in  the  B.  N.  A.  Act,  and  subject,  of  course,  to 
the  sovereign  authority  of  the  British  Parliament  itself,  with  refer- 
ence to  the  question  under  consideration,  I  can  find  in  the  B.  N.  A . 
Act  no  limitation,  either  in  terms  or  by  necessary  implication,  of 
the  general  power  so  conferred,  and  without  which  the  legislative 
power  should  not,  in  my  opinion,  be  limited  by  judicial  interpreta- 
tion. In  the  United  Stp '  es,  where  frequent  discussions  have  arisen 
under  the  written  con  ^utions.  Federal  and  State,  by  which  the 
legislative  powers  are  limited  and  restricted,  Mr.  Cooley,  in  his  work 
on  Statutory  Limitations,  thus  states  the  doctrine  as  there  under- 
stood (1):  "But  it  is  not  always  essential  that  a  legislative  act 
should  be  a  completed  statute,  which  must  in  any  event  take  effect 
as  law  at  the  time  it  leaves  the  hands  of  the  legislative  department. 
A  statute  may  be  conditional,  and  its  taking  efi'ect  may  be  made 
to  depend  upon  some  subsequent  event." 

It  has  likewise  been  urged  that  this  Act  affects  only  particular 
districts — that  it  is  not  general  legislation,  and  therefore  is  ultra 
vires.  I  am  entirely  unable  to  appreciate  this  objection.  If  the 
subject-matter  dealt  with  comes  within  the  classes  of  subjects 
assigned  to  the  Parliament  of  Canada,  I  can  find  in  the  Act  no  re- 
striction which  prevents  the  Dominion  Parliament  from  passing  a 
law  affecting  one  part  of  the  Dominion  and  not  another,  if  Parlia- 
ment, in  its  wisdom,  thinks  the  legislation  applicable  to  and  desirable 
in  one  part  and  not  in  the  other.  But  this  is  a  general  law  applicable 
to  the  whole  Dominion,  though  it  may  not  be  brought  into  active 
operation  throughout  the  whole  Dominion. 

This  brings  us  to  the  consideration  of  the  really  substantial  ques- 
tion in  this  case,  which  arises  under  the  second  part  of  the  Act, 
viz.  :  Has  the  Dominion  Parliament  the  power  of  prohibiting  the 
traffic  in  intoxicating  liquors  in  the  Dominion,  or  in  any  part  of  it  ? 

Sec.  99  enacts  t]iat — '  From  the  day  on  which  this  part  of  this 
Act  comes  into  force  and  takes  effect  in  any  county  or  city,  and 
for  so  long  thereafter  as  the  same  continues  in  force  therein,  no 
person,  unless  it  be  for  exclusively  sacramental  or  medicinal  pur- 
poses, or  for  boiM  fide  use  in  some   art,  trade  or  manufacture, 
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under  the  regulation  contained  in  the  fourth  sub-section  of  this  1880 

section,  or  as  hereinafter  authorized  by  one  of  the  four  next  sub-       ^^  ''^ 
sections  of  this  section,  shall,  ivithiii  such  county  or  city,  by  him-  Fukdkhicton 
self,  his  clerk,  servant  or  agent,  expose  or  keep  for  sale,  or  directly    r^^^^  Queen. 
or  indirectly,  on  any  pretence  or  upon  any  device,  sell  or  barter,  or 
in  condderation  of  the  purchase  of  any  other  jjroperty  (jive,  to  any 
other  person,  any  spirituous  or  other  intoxicating  liquor,  or  any 
mixed  liquor  capable   of  being  used  as  a  beverage,  and  part  of 
which  is  spirituous  or  otherwise  intoxicating." 

The  second  sub-section  provides  that —  "  Neither  licenses  to  dis- 
tillers or  brewers,  nor  for  retailing  on  board  any  steamboat  or 
vessel,  nor  yet  any  other  description  of  license  whatever,  shall 
in  anywise  avail  to  render  legal  any  act  done  in  violation  of  this 
section." 

Sub-section  3  provides  for  the  sale  of  wine  for  exclusively  sacra- 
mental purposes,  and  sub-section  4  for  the  sale  of  intoxicating 
liquor  for  exclusively  medicinal,  or  for  boim  fide  use  in  some  trade 
or  manufacture. 

Sub-section  5  contains  a  proviso — "  That  any  producer  of  cider 
in  the  county,  of  any  licensed  distiller  or  brewer,  having  his 
distillery  or  brewery  within  such  county  or  city,  may  thereat 
expose  and  keep  for  sale  such  liquor  as  he  shall  have  manu- 
factured thereat,  and  no  other  ;  and  may  sell  the  same  thereat, 
but  only  in  quantities  not  less  than  ten  gallons,  or  in  the  case 
of  ale  or  beer  not  less  than  eight  gallons  at  any  one  time,  and 
only  to  druggists  and  others  licensed  as  aforesaid  (that  is,  to  sell  for 
sacramental,  medicinal  -^nd  trade  pui poses),  or  to  such  persons  as  he 
has  good  reason  to  believe  will  forthwith  carry  the  same  beyond  the 
limits  of  the  county  o"  city,  and  of  any  adjoining  county  or  city  in 
which  the  second  part  of  this  Act  is  then  in  force,  and  to  be  wholly 
removed  and  taken  away  in  quantities  not  less  than  ten  gallons, 
or  in  the  case  of  ale  or  beer  not  less  than  eight  gallons  at  a  time. " 

Sub-section  6  contains  a  proviso  of  a  similar  character  in  favour 
of — "  Any  incorporated  company  authorized  by  law  to  carry  on  the 
business  of  cultivating  and  growing  vines  and  of  making  and  selling 
wine  and  other  liquors  produced  from  grapes,  having  their  manu- 
factory within  such  county  or  city." 

With  a  further  proviso  by  sub-section  7 — "  That  manufacturers 
of  pure  native  wines  made  from  grapes  grown  and  produced 
by  them  in  the  Dominion  of  Canada,  may,  when  authorized  to 
do  so  by  license  from  the  Municipal  Council  or  other  authority 
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1880  having  jurisdiction  where  such  manufacture  is  carried  on,  sell 

^, "~'~'  such  wines  at  the  place  of  manufacture  in  quantities  of  not  less 
City  op  '■  ^ 

FiiKDEuicTON  than  ten  gallons  at  one  time,  except  when  sold  for  sacramental  or 
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medicinal  purposes,  when  any  number  of  gallons  from  one  to  ten 
may  be  sold." 

And  by  sub-section  8  it  is  provided  also — "That  any  mer- 
chant or  trader  exclusively  in  wholesale  trade,  and  duly  licensed 
to  sell  liquor  by  wholesale,  having  his  store  or  place  for  sale  of 
goods  within  such  county  or  city,  may  thereat  keep  for  sale  and 
sell  intoxicating  liquor,  but  only  in  quantities  not  less  than 
ten  gallons  at  any  one  time,  and  only  to  druggists  and  others 
licensed  as  aforesaid,  or  to  such  persons  as  he  has  good  reason  to 
believe  will  forthwith  carry  the  same  beyond  the  limits  of  the 
county  or  city,  and  of  any  adjoining  county  or  city  in  which  the 
second  part  of  this  Act  is  then  in  force,  to  be  wholly  removed  and 
taken  away  in  quantities  of  not  less  than  ten  gallons  at  a  time." 

It  is  contended  that  this  is  strictly  a  temperance  Act,  passed  solely 
for  the  promotion  of  temperance,  and  not  an  Act  dealing  with  any 
of  the  matters  within  the  power  of  the  Dominion  Parliament — that 
the  power  to  deal  with  the  sale  of  spirituous  liquors,  and  the  granting 
of  licenses  therefor,  and  laws  for  the  prevention  of  drunkenness,  and 
of  the  like  character  of  preventive  means,  are  within  the  exclusive 
power  of  the  Local  Legislatures,  and  the  recital  of  the  Act  is  relied 
on  as  indicating  conclusively  its  character. 

If  the  Dominion  Parliament  legislates  strictly  within  the  powers 
conferred  in  relation  to  matters  over  which  the  B.  N.  A.  Act  gives 
it  exclusive  legislative  control,  we  have  no  right  to  enquire  what 
motive  induced  Parliament  to  exercise  its  powers.  The  statute 
declares  "  it  shall  be  lawful  for  the  Queen,  by  and  with  the  advice 
and  consent  of  the  Senate  and  House  of  Commons,  to  make  laws  for 
the  peace,  order  and  good  government  of  Canada,  in  relation  to  all 
matters  not  coming  within  the  classes  of  subjects  by  this  Act  assigned 
exclusively  to  the  Legislatures  of  the  Provinces,"  and,  notwithstand- 
ing anything  in  the  Act,  the  exclusive  legislative  authority  of  the 
Parliament  of  Canada  extends  to  all  matters  coming  within  the 
classes  of  subjects  enumerated,  of  which  the  regulation  of  trade  and 
commerce  is  one  ;  and  any  matter  coming  within  any  of  the  classes 
of  subjects  enumerated  shall  not  be  deemed  to  come  within  the 
clc'.ssrs  of  matters  of  a  local  or  private  nature  comprised  in  the 
enumeration  of  the  classet  of  subjects  by  the  Act  assigned  exclusively 
to  the  Legislatures  of  the  Provinces.     If,  then,  Parliament  in  its 
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wisdom  deems  it  expedient  for  the  peace,  order  and  good  govern-  1880 

w  t  of  Canada,  so  to  regulate  trade  and  commerce  as  to  restrict  or       _,  """^ 

City  ok 
pii.nibit  the  importation  into,  or  exportation  out  of,  the  Dommion,  Fredkrictom 

or  the  trade  and  traffic  in,  or  dealing  with,  any  articles  in  respect  J^^^  Queen. 
to  which  external  or  internal  trade  or  commerce  is  carried  on,  it 
matters  not,  so  far  as  we  are  judicially  concerned  ;  nor  had  we,  in 
my  opinion,  the  right  to  enquire  whether  such  legislation  is  prompted 
by  a  desire  to  establish  uniformity  of  legislation  with  respect  to  the 
traffic  dealt  with,  or  whether  it  be  to  increase  or  diminish  the  volume 
of  such  traffic,  or  to  encourage  native  industry,  or  local  manufac- 
tures, or  with  a  view  to  the  diminution  of  crime  or  the  promotion 
of  temperance,  or  any  other  object  which  may,  by  regulating  trade 
and  commerce,  or  by  any  other  enactments  within  the  scope  of  the 
legislative  powers  confided  to  Parliament,  tend  to  the  peace,  order, 
and  good  government  of  Canada.  The  effect  of  a  regulation  of  trade 
may  be  to  aid  the  temperance  cause,  or  it  may  tend  to  the  preven- 
tion of  crime,  but  surely  this  cannot  make  the  legislation  ultra  vires, 
if  the  enactment  is,  in  truth  and  fact,  a  regulation  of  trade  and  com- 
merce, foreign  or  domestic. 

The  power  to  make  the  law  is  all  we  can  judge  of  ;  and  the  recital 
in  the  Act  so  much  relied  on  ought  not,  in  my  opinion,  to  affect  in 
any  way  the  enacting  clauses  of  the  Act,  which  are  in  themselves 
abundantly  plain  and  explicit,  requiring  no  elucidation  from  and 
admitting  of  no  control  by  the  recital,  which  can  only  be  invoked 
in  explanation  of  the  enacting  clauses  if  they  be  doubtful.  Why  it 
was  deemed  necessary  to  insert  the  self-evident  abstract  proposition 
that  "  it  is  very  desirable  to  promote  temperance  in  the  Dominion," 
and  to  enact  that  this  Act  may  be  cited  as  "  The  Canada  Temper- 
ance Act,  1878,"  does  not  seem  very  apparent,  when  the  title  of  the 
Act  itself  was  "An  Act  respecting  the  Traffic  in  Intoxicating 
Liquors,"  and  it  contained  a  recital,  that  it  was  desirable  there 
should  be  uniform  legislation  in  all  the  Provinces  respecting  such 
traffic,  which  shews  the  legislation  on  its  face  immediately  within 
the  poAver  of  Parliament.  It  may  be  that  all  who  voted  for  this 
Act  may  have  thought  it  woul/"  promote  temperance,  and  were 
influenced  in  their  vote  by  that  consideration  alone,  and  desired 
that  idea  should  prominently  appear.  Stiil,  if  the  enacting  clauses 
of  the  Act  itself  deal  with  the  traffic  in  such  a  manner  as  to  bring 
the  legislation  within  the  powers  of  the  Dominion  Parliament,  no 
Buch  declaration  in  the  preamble  or  permissive  title  can  so  control 
the  enacting  clauses  as  to  make  the  Act  ultra  vires ;  though  it  can- 
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1880         not  be  doubted  that  the  introduction  of  this  temperance  element  on 

^  ""^^         the  faceof  the  Act  may  have  very  much  stimuhvted  the  idea,  which  Ims 

Kkkdkiucton  been  so  much  relied  on,  that  the  legislation  was  not  a  regulation  of 
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trade  and  commerce,  but  was  for  the  suppression  of  intemperance— 
a  matter  assumed  to  be  within  the  exclusive  power  of  the  LolmI 
Legislatures,  and  so  beyond  the  powers  of  the  Dominion  Parlia- 
ment. If  wo  eliniinate  from  the  recital  in  the  Act  the  abstract 
proposition  and  the  permissive  clause  to  cite  the  Act  as  ''  The 
Canada  Temperance  Act,  1878,"  there  does  not  appear  to  bo  u 
word  in  the  title,  preamble  or  enacting  jlauses,  from  which  tlie 
slightest  inference  could  be  drawn  that  Parliament  was  dealing  with 
a  subject-matter  other  than  simply  as  a  regulation  of  trade  ai. ' 
commerce  in  respect  to  the  traffic  in  those  particular  articles  of 
intoxicating  liquors. 

It  has  also  been  contended  that  no  legislative  powers  to  prohibit 
exist  in  the  Dominion.  I  must  respectfully,  but  most  emphatically, 
dissent  from  this  proposition.  I  cannot  for  one  moment  doubt,  tlmt 
by  the  B.  N.  A.  Act  plenary  power  of  legislation  was  vested  in  the 
Dominion  Parliament  and  Local  Legislatures  respectively  to  deal 
with  all  matters  relating  to  the  purely  internal  atfairs  of  the  Do 
minion,  unless,  indeed,  anything  could  be  found  in  the  Act  in 
express  terms  limiting  such  power,  each,  of  course,  acting  within 
the  scope  of  their  respective  powers  ;  and,  therefore,  where  one  lias 
not  the  power  so  to  legislate,  it  necessarily  belongs  to  the  other.  It 
this  be  30,  then  the  question  is  :  is  this  legislation  within  the  powers 
conferred  on  the  Dominion  Parliament,  or  does  it  encroach  on  tht 
powers  exclusively  confided  to  the  Local  Legislature  ?  For,  with  its 
expediency,  its  justice  or  injustice,  its  policy  or  impolicy,  Ave  havt 
nothing  whatever  to  do. 

Much  has  been  said  as  to  the  analogy  of  the  Dominion  Parliament 
and  Local  Legislatures  with  the  Congress  of  the  Federal  Government 
and  the  State  Legislatures  of  the  United  States.  But  the  consti 
tution  of  the  United  States  and  the  constitution  of  the  States,  as 
regards  the  powers  which  each  may  exercise,  are  so  different  from 
the  relative  powers  of  the  Dominion  Parliament  and  Provincial 
Legislatures,  that  the  cases  to  be  found  in  the  American  books,  witli 
regard  to  the  powers  of  the  State  Legislatures  in  prohibiting  the 
sale  of  intoxicating  liquors,  aflFord  no  guide  whatever  in  the  deter 
mination  of  the  powers  of  the  Local  Legislatures  and  the  Dominion 
of  Canada.  The  Government  of  the  United  States  is  one  of  enume- 
rated powers,  and  the  Governments  of  the  States  possess  all  the 
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general  powers  of  legislation.     Here  we  have  the  exact  opposite.  1880 

The  powers  of  the  Provincial  Governments  are  enumerated,  and  city~of 
the  Dominion  Government  possesses  the  general  powers  of  legis-  Frkdeuicton 
lation.  Therefore  we  are  told  by  Mr.  Cooley  that— "  When  Thk  Quken. 
a  law  of  Congress  is  assailed  as  void,  we  look  in  the  National 
Constitution  to  see  if  the  grant  of  8])ecitied  powers  is  broad  enough 
to  embrace  it  ;  but  when  a  State  law  is  attacked  on  the  same 
ground,  it  is  presumably  valid  in  any  case,  and  this  presumpti(jn  is 
a  conclusive  one,  unless  in  the  Constitution  of  the  United  States,  or 
of  the  State,  we  are  able  to  discover  that  it  is  prohibited.  Wo  look 
in  the  Constitution  of  the  United  States  for  yratdn  of  legislative 
power,  but  in  the  Constitution  of  the  State  to  ascertain  if  any  Ihni- 
tatioiia  have  been  imposed  upon  the  complete  power  with  which  the 
legislative  department  of  the  State  was  vested  in  its  creation. 
Congress  can  pass  no  laws  but  such  as  the  Constitution  authorizes, 
either  expressly  or  by  clear  implication,  while  the  State  Legislature 
has  jurisdiction  of  all  subjects  on  which  its  legislation  is  not  pro- 
hibited (1)." 

With  us  the  Government  of  the  Provinces  i?  one  of  enumerated 
powers,  which  are  specified  in  the  li.  N.  A.  Act,  and  in  this  respect 
differs  from  the  Constitution  of  the  Dominion  Parliament,  which, 
as  has  been  stated,  is  authorized  "  to  make  laws  for  the  peace, 
order,  and  good  government  of  Canada  in  relation  to  all  matters 
not  coming  within  the  classes  of  subjects  by  this  Act  assigned 
exclusively  to  the  Legislatures  of  the  Pi-ovinces ; "  and  that 
*'  any  matter  coming  within  any  of  the  classes  of  subjects  enume- 
rated in  this  section  shall  not  be  deemed  to  come  within  the 
class  of  matters  of  a  local  or  private  nature  comprised  in  the 
enumeration  of  the  classes  of  subjects  by  this  Act  assigned  ex- 
clusively to  the  Legislatures  of  the  Provinces."  Therefore  "the 
regulation  of  trade  and  commerce,"  being  one  of  the  classes  of  sub- 
jects enumerated  in  section  91,  is  not  to  be  deemed  to  come  within 
any  of  the  classes  of  a  local  or  private  nature  assigned  to  the  Legis- 
latures of  the  Provinces. 

To  my  mind  it  seems  very  clear  that  the  general  jurisdiction  or 
sovereignty  which  is  thus  conferred  emphatically  negatives  the  idea 
that  there  is  not  within  the  Dominion  legislative  power  or  authority 
to  deal  with  the  question  of  prohibition  in  respect  to  the  sale  or 
traffic  in  intoxicating  liquors,  or  any  other  articles  of  trade  or 
commerce. 


i 


(1)  Cooley,  Cons.  Lira.,  4th  ed.,  p.  210. 
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Frkdericton  belongs  to  the  Dominion  Parliament,  I  do  not  entertain  the  sliglit- 

Thk  oVkks  ^^^  doubt  that  the  power  to  prohibit  is  within  the  power  to  regulati'. 
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It  would  be  strange,  indeed,  that,  having  the  sole  legislative  power 
over  trade  and  commerce,  the  Dominion  Parliament  could  not  pro- 
hibit the  importation  or  exportation  of  any  article  of  trade  or 
commerce  ;  or,  having  that  power,  could  not  prohibit  the  sale  and 
traffic,  if  they  deemed  such  prohibition  conducive  to  the  peace,  order, 
and  good  government  of  Canada. 

There  seems  to  bo  no  doubt  on  this  point  in  the  United  States. 
Mr.  Story  on  the  Constitution  of  the  United  States,  with  referenci' 
to  the  regulation  of  foreign  commerce,  which  belongs  to  the  Na- 
tional Government  (as  the  regulation  of  both  foreign  and  inteniiil 
trade  and  commerce  does  to  the  Dominion  Government)  says  ;— 
"  The  commercial  system  of  the  United  States  has  also  been 
employed  sometimes  for  the  purpose  of  revenue  ;  sometimes  for  the 
purpose  of  prohibition  ;  sometimes  for  the  purpose  of  retaliation 
and  commercial  reciprocity  ;  sometimes  to  lay  embargoes  ;  some 
times  to  encourage  domestic  navigation,  and  the  shipping  and  nier- 
cantile  interest,  by  bounties,  by  discriminating  duties,  and  by  special 
preferences  and  privileges  ;  and  sometimes  to  regulate  intercourse 
with  a  view  to  mere  political  objects,  such  as  to  repel  aggressions, 
increase  the  pressure  of  war,  or  vindicate  the  rights  of  neutral  sov- 
ereignty "(1). 

So  in  the  case  of  The  United  States  v.  Holliday  (2),  in  reference 
to  the  rights  of  Congress  under  its  power  to  regulate  commerce  with 
the  Indian  tribes,  the  Supreme  Court  of  the  United  States  held 
that  that  power  extended  to  the  regulation  of  commerce  with  the 
Indian  tribes  and  with  the  individual  members  of  such  tribes, 
though  the  traffic  and  the  Indian  with  whom  it  was  carried  on  were 
wholly  within  the  territorial  limit  of  the  State.  The  Act  made  it 
penal  to  sell  spirituous  liquors  to  an  Indian  under  charge  of  an 
Indian  agent,  although  it  was  sold  outside  of  an  Indian  reserve  ami 
within  the  limits  of  a  State.  The  Court  held  the  Act  constitutionsil, 
and  based  upon  the  power  of  Congress  to  regulate  commerce  with 
the  Indians. 

The  contention  in  this  case,  as  put  by  the  learned  judge  who 
delivered  the  judgment  of  the  Court,  was,  "  that  so  far  as  the  Act 


(1)  Story,  Con.  U.  S.,  s.  1076. 


(2)  3  Wallace,  407,  416. 
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was  intended  to  operate  as  a  police  regulation  to  enforce  good  morals  18«0 

within  the  limits  of  a  State  of  the  Union,  that  belongs  exclusively       ^^^^  ^^^ 
to  the  State,  and  there  is  no  warrant  in  the  Constitution  for  its  Fiikdkkioton 


exerciHo  by  Congress,  if  it  is  an  attempt  to  regulate  commerce, 
then  the  commerce  here  regulated  is  a  commerce  wholly  within 
the  State— among  its  own  inhabitants  or  citizens,  and  not  within 
the  powers  conferred  on  Congress  by  the  commercial  clause. "  But 
the  Court  thus  deals  with  this  contention.  Mr.  Justice  Miller 
,  ggtya  :— "  The  Act  in  question,  although  it  may  partake  of  some  of 
the  (pialities  of  those  Acts  passed  by  State  Legislatures,  which 
have  been  referred  to  the  police  powers  of  the  States,  is, 
we  think,  still  more  clearly  entitled  to  be  called  a  regulation 
of  commerce.  '  Commerce,'  says  Chief  Justice  Marshall,  in 
the  opinion  in  Gihhom  v.  Ogden,  to  which  we  so  often  turn  with 
profit  when  this  clause  of  the  Constitution  is  under  considera- 
tion, '  Commerce  undoubtedly  is  traffic,  but  it  is  something 
more— it  is  intercourse.'  The  law  before  us  professes  to  regulate 
traffic  and  intercourse  with  the  Indian  tribes.  It  manifestly 
does  both.  It  relates  to  buying  and  selling  and  exchanging  com- 
modities, which  is  the  essence  of  all  commerce,  and  it  regulates 
the  intercourse  between  the  citizens  of  the  United  States  and  those 
tribes,  which  is  another  branch  of  commerce,  and  a  very  important 
one. 

"  If  the  Act  under  consideration  is  a  regulation  of  commerce,  as 
it  undoubtedly  is,  does  it  regulate  that  kind  of  commerce  which  is 
piaced  within  the  control  of  Congress  by  the  Constitution  ?  The 
words  of  that  instrument  are  :  '  Congress  shall  have  power  to  regu- 
late commerce  with  foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes. '  Commerce  with  foreign  nations,  with- 
out doubt,  means  commerce  between  the  citizens  of  the  United  States 
and  citizens  or  subjects  of  foreign  Governments,  as  individuals.  And 
•0  commerce  with  the  Indian  tribes,  means  commerce  with  the  indi- 
viduals composing  those  tribes.  The  Act  before  us  describes  this 
precise  kind  of  traffic  or  commerce,  and  therefore  comes  within  the 
terms  of  the  constitutional  provision. 

"Is  there  anything  in  the  fact  that  this  power  is  to  be  exercised 
within  the  limits  of  a  State,  which  renders  the  Act  regulating  it 
unconstitutional  ? 

"In  the  same  opinion  to  which  we  have  just  before  referred,  Judge 
Marshall,  in  speaking  of  the  power  to  regulate  commerce  with  foreign 
tates,  says  :  '  The  power  does  not  stop  at  the  jurisdictional  limits 
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1880  of  tlio  several  States, 

not  pass  those  lines. 


It  would  be  a  very  useless  power  if  it  could 
If  Congress  has  power  to  regulate  it,  tliat 


City  of  .  ,..,,,  n 

I'KKDKKioToN  power  uiust  be  exercised  wherever  the  subject  exists.      It  follows 

'■  from  these  propositions,  whicli  seem  to  be  incontrovertible,  that  if 
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coiiiinerce,  or  trattic,  or  intercourse  is  carried  on  with  an  rndiiui 
tribe,  or  witli  a  member  of  such  tribe,  it  is  subject  to  bo  regulated 
by  Congress,  altliough  within  the  limits  of  a  State.  The  locality  of  Hio 
traffic  can  liavo  nothing  to  do  with  the  power.  The  right  to  exercise 
it  in  reference  to  any  Indian  tribe,  or  any  person  who  is  a  member 
t)f  such  tribe,  is  absolute,  without  reference  to  the  locality  of  the 
traffic,  or  the  locality  of  the  tribe,  or  of  the  member  of  the  tribe  witli 
whom  it  is  carried  on.  It  is  not,  however,  intended  by  these  remarks 
to  imply  tliat  this  clause  of  the  Constitution  authorizes  C(mgros8 
to  regulate  any  other  commerce,  originated  and  ended  within  the 
limits  of  a  single  State,  than  commerce  with  the  Indian  iribes. " 

It  has  been  likewise  very  strongly  urged  that  the  Dominion  Par- 
liament cannot  have  the  right  to  prohibit  the  sale  of  intoxicating 
liquors  as  a  beverage,  because  to  do  so  would  interfere  with  the 
right  of  the  Local  Legislatures  to  grant  licenses  and  to  deal  with 
property  and  civil  rights  and  matters  of  a  purely  local  character, 
and  so  with  the  right  <jf  the  Local  Legislatures  to  raise  a  revenue 
by  means  of  shop  and  tavern  licenses.  I  fail  to  appreciate  the  fnroi 
of  this  objection.  If  substantial,  it  would  prohibit  to  a  griut 
extent  the  Dominion  Parliament  from  legislating  in  respect  to  that 
large  branch  of  trade  and  commerce  carried  on  in  intoxicating  bev- 
erages, and  so  take  away  the  full  right  to  regulate  alike  foreign  and 
internal  commerce.  If  they  cannot  prohibit  the  internal  tiattic 
because  it  prevents  the  Local  Legislatures  from  raising  a  revenue 
by  licensing  shops  and  taverns,  the  same  result  would  be  produced 
if  the  Dominion  Parliament  prohibited  its  importation  or  manufac- 
ture. For  by  the  same  process  of  reason  it  must  follow  that  they 
could  not  prohibit  its  importation  or  manufacture,  or  in  any  way 
regulate  the  traffic,  whereby  the  sale  or  traffic  should  ho  injuriously 
affected,  and  so  the  value  of  licenses  be  df^prer  ,ed  oi  ^.itroyed, 
In  my  opinion,  if  the  Dominion  Parliamon  .ne  exercise  of  and 

within  its  legitimate  and  undoubted  i  .o  regulate  tr    le  and 

commerce  adopt  such  regulations  as  in  i  r  j>ractioal  operation  con- 
flict or  interfere  with  the  beneficial  operati  <n  <  local  legislation, 
then  the  law  of  the  Local  Legislature  must  yield  to  the  Dominion 
law,  because  matters  coming  within  the  subjects  enumerated  as  con 
fided  to  Parliament  are  not  to  be  deemed  to  come  within  the  mat- 
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ters of  a  local  nature  comprised  in  the  enumeration  of  subjects  1880 

assigned  to  the   Local  Legislatures  ;  in   other  wordw,  the  right  t'^       Cvrr^o 
regulate  trade  and  commerce  is  not  to  be  overridden  l)y  any  local  FaKOEnuioif 
legislation  in  reference  to  any  subject  over  which  power  is  given  to    rJ<^^^  Qokkn. 
the  Local  Legislature.  „       ~ 

A  case  precisely  analogous  in  principle  to  this  is  to  bo  found  in       Canada! 
the  Reports  of  the  United   States  Supremo  Court  (1),  where  the    mtchio  O.J 

State  Legislature  had  the  control  of  the  internal  commerce,  and  the  

Federal  Government  the  right  to  raise  a  revenue  by  licenses,  while 
here  the  Dominion  Government  have  the  control  of  the  internal 
trade  and  commerce,  and  the  Local  Legislatures  the  right  of  raising 
a  revenue  by  granting  licenses.  It  was  not  doubted  that  where 
Congress  possessed  constitutional  power  to  regulate  trade  and  com- 
merce, it  might  regulate  it  by  means  of  licenses,  and  in  case  of 
lugh  a  regulation  a  license  would  give  authority  to  the  licensee  to 
do  whatever  its  terms  authorized,  but  that  very  different  considera- 
tions applied  to  the  internal  commerce  or  domestic  trade  of  the 
States,  over  which  Congress  had  no  power  to  regulate,  nor  any 
direct  control,  but  tlie  power  belonged  exclusively  to  the  States. 
There  the  power  to  authorize  a  business  within  the  State  was  held 
plainly  repugnant  to  the  exclusive  power  of  the  State  over  the  same 
■ubject.  So  here,  over  trade  and  commerce  the  Local  Legislature 
have  no  power  of  regulation  nor  any  direct  control,  and  therefore 
the  power  of  the  Local  Legislature  to  authorize  a  business  is  equally 
repugnant  to  the  power  of  the  Dominion  Parliament  over  the  same 
■ubject  ;  and  therefore,  while  Congress  had  the  power  to  tax,  it 
was  held  to  reach  only  existing  subjects,  and  could  not  authorize  a 
trade  or  business  within  a  State,  in  order  to  tax  it  ;  that  if  the 
licenses  were  to  be  regarded  as  giving  authority  to  carry  on  the 
branches  of  the  business  which  they  license,  it  would  be  difficult,  if 
not  impossible,  to  reconcile  the  granting  of  them  with  the  Consti- 
tution. But  it  was  held  that  it  was  not  necessary  to  regard  the 
laws  as  giving  such  authority— that,  so  far  as  they  related  to  trade 
within  State  limits,  they  gave  none  and  could  give  none. 

If  this  same  principle  is  applied  here,  the  right  of  the  Local 
Legislatures  to  tax  by  means  of  licenses  gave  the  licensees  no 
authority  to  exercise  trade  or  carry  on  business  prohibited  by  the 
Dominion  Parliament  having  this  control  of  trade  and  commerce. 
I  think  it  equally  clear  that  the  Local  Legislature}  have  not  the 
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(1)  License  Tax  Cases,  5  Wallace,  462. 
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1880  power  to  prohibit,  the  Dominion  Parliament  liaving  not  only  the 

p  general  powers  jf  legislation,  but  also  the  sole  power  of  regulating 

FuKDEHicTON  as  wcll  internal  as  external  trade  and  commerce,  and  of  imposin.' 
duties  of  customs  and  excise  ;  and  having  by  law  authorized  the 
importation  and  manufacture  of  alcoholic  liquors,  and  exact  3d  such 
duties  thereon,  anu  so  far  legalized  the  trade  and  traffic  therein,  to 
allow  the  Local  Legislatures,  under  pretence  of  polioi  regulation, 
on  general  grounds  of  public  policy  and  utility,  by  prohibitory  laws, 
to  annihilate  such  trade  and  traffic,  and  practically  deprive  the 
Dominion  Parliament  of  a  branch  of  trade  and  commerce  from 
which  so  large  a  part  of  the  public  revenue  was  at  the  time  of  Con- 
federation raised  in  all  the  Provinces,  and  has  since  been  in  the 
Dominion,  never  could  have  been  contemplated  by  the  framers  of 
the  B.  N.  A.  Act,  but  is,  in  my  opinion,  in  direct  conflict  wi.h  the 
powers  of  Parliament,  as  well  over  trade  and  commerce  as  with 
their  right  to  raise  a  revenue  by  duties  of  import  and  excise. 

Wlien  I  had  the  honor  to  be  Chief  Justice  of  New  Brunswick,  the 
question  of  the  right  of  the  Local  Legislatures  to  pass  laws  pro- 
hibiting the  sale  or  traffic  in  intoxicating  liquors  came  squarely 
before  the  Supreme  Court  of  that  Province,  and  that  Court,  in  the 
case  of  Regina  v.  The.  Justices  of  King'n  County  (1),  unanimously 
held  that  under  the  B.  N.  A.  Act  the  Local  Legislature  had  no 
power  or  authority  to  prohibit  the  sale  of  intoxicating  liquors,  and 
declared  the  Act  with  that  intent  ultra  vires,  and  therefoiTe  uncon- 
stitutional. I  have  carefully  reconsidered  the  judgment  then  pro- 
nounced, and  I  have  not  had  the  least  doubt  raised  in  my  mind  as 
to  the  soundness  of  the  conclusion  at  wliich  the  Court  arrived  on 
that  occasion.  I  then  thought  the  Local  Legislature  had  not  the 
power  to  prohibit  ;  I  think  the  same  now.  I  then  thought  the 
power  belonged  to  the  Dom.iiuon  Parliament  ;  I  think  so  still,  and 
therefore  am  constrained  to  allow  this  appeal. 


f    '     '      ' 

s 

FOURMER,  J. :  — 

After  having  carefully  considered  the  important  questions  which 
arise  on  this  appeal,  and  having  had  the  opportunity  of  taking 
communication  of  the  able  and  elaborate  judgment  of  the  Chief 
Justice,  1  need  only  say  that  I  entirely  concur  in  tlie  view  taken  liy 
him  as  to  the  constitutionality  of  the  Canada  Temperance  Act, 
1878,  and  that  the  appeal  should  be  allowed. 


(1)  2  Pugsley,  5.%. 
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Heney,  J.  :—  1880 

This  case — argued  before   us   a  few  weeks  ago — being,  in  my 
;    judgment,  one  of  the  most  important  that  has  arisen,  or  is  likely  Fbedkkicton 
to  arise  and  be  presented  for  our  decision,   called  for  the  most    rj>^^  Quken 
serious  and  deliberate  consideration. 

The  issue  raised  is  as  to  the  constitutionality  of  an  Act  passed  by 
the  Parliament  of  Canada,  in  1878,  entitled  "  An  Act  respecting 
the  Traffic  in  Intoxicating  Liquors,"  and  which  provides  that  it 
may  be  cited  as  "The  Canada  Temperance  Act,  1878."  Prefixed 
to  the  Act  is  a  preamble  as  follows  :  "  Whereas  it  is  very  desirable 
to  promote  temperance  in  the  Dominion,  and  that  there  should 
to  ui.i^orm  legislatioii  in  all  the  Provinces  respecting  the  traffic 
in  intoxicating  liquors." 

The  second  section  provides  for  the  repeal  of  several  sections  of 
the  Act  of  Canada  known  as  "  The  Temperance  Act,  1864.'  The 
Act  also  indirectly  repeals  all  the  Acts  in  force,  in  all  the  Provinces, 
for  the  issue  of  licenses  for  the  sale  of  intoxicating  liquors,  and 
thereby  necessarily  affects  and  controls  the  Provincial  legislative 
functions  provided  for  by  sub-section  9  of  section  92  of  the 
B.  N.  A.  Act,  18C7. 

It  provides,  that  on  a  petition  of  one-fourth  of  the  electors  of  any 
county  or  city,  to  the  Governor-General  in  Council,  a  poll  shall  be 
taken  ;  and  a  majority  of  the  electors  are  authorized  to  decide 
whether  or  not  the  Act  shall  go  into  operation  within  the  county 
or  city,  as  the  case  might  be.  If  the  answer  shoi'ld  be  in  the 
affirmative,  ^he  prohibition  contained  in  section  99  and  the 
following  sections,  called  the  "  Second  Part  "  of  the  Act,  becomes 
operative. 

It  has,  I  think,  been  legitimatoly  contended,  that  in  reference  to 
all  but  one  or  two  subjects,  not  in  any  way  connected  with  the 
matter  under  consideration,  the  legislative  powers  of  the  Parliament 
of  Canada  and  Local  Legislatures  are  not  concurnmt,  but  fully 
distributed,  and  in  part  enumerated. 

It  is  contended  that  Parliament  had  the  necessary  power  to  pass 
the  Act — 1st,  under  the  general  provision  of  section  91  ;  2nd, 
under  the  second  sub-section,  "The  Regulation  of  Trade  and  Com- 
merce ;  "  and  3rd,  under  sub-section  27,  "The  Criminal  Law, 
except  the  constitution  of  Courts  of  Criminal  Jurisdiction,  but 
including  the  Procedure  in  Criminal  Matters,"  and  in  connecticm 
with,  and  supplementing  them,  tlie  concluding  clause  of  section  91, 
which  provides   that:    "Any  matter  coming   within  any  of  the 
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1880  classes  of  subjects  enumerated  in  this  section  shall  not  be  deemed 

Pit  •  nv       ^"^  come  within  the  class  of  matters  of  a  local  or  private  nature 
Frrdekicton  comprised   in  the   enumeration  of  the  classes  of  subjects  by  this 
Act  assigned  exclusively  to  the  Legislatures  of  the  Provinces." 

That  position  is  contested  on  the  other  side. 

The  right  to  provide  for  the  issuing  of  licenses  for  the  sale  of 
spirituous  liquors  is  claimed  for  the  Local  Legislatures. 

The  leading  clause  of  section  92  is  as  follows  :  "  In  each  Province 
the  Legislature  may  exclusively  make  laws  in  relation  to  matters 
coming  within  the  classes  of  subjects  next  hereinafter  enumerated, 
that  is  to  say,"  etc. 

Sub-section  0:  "Shop,  saloon,  tavern,  auctioneer,  and  other 
licenses,  in  order  to  the  raising  of  a  revenue  for  Provincial,  local, 
or  municipal  purposes." 

Sub-section  13  :  "  Property  and  civil  rights  in  the  Province." 

Sub-section  15  :  "  The  imposition  of  punishment,  by  fine,  penalty, 
or  imprisonment,  for  enforcing  any  law  of  the  Province  made  in 
relation  to  any  matter  coming  within  any  of  the  classes  of  subjects 
enumerated  in  this  section." 

And  IG  :  "  Generally  all  matters  of  a  merely  local  or  private 
nature  in  the  Province." 

It  has  been  px.^perly  said,  that  it  is  a  serious  matter  to  consider 
and  decide  that  an  Act  of  a  Legislature  is  ultra  vires;  but  it  is  much 
more  serious  and  unfortunate,  by  any  judicial  decision,  to  destroy 
the  Constitution  of  a  country.  The  imijortance  of  our  decision 
arises,  not  nearly  so  much  from  any  effect  it  may  have  on  the  Act 
in  question,  which,  in  itself,  claims  from  us  the  most  patient  and 
deliberate  considerati'^n,  but  from  the  general  result  in  view  of  the 
constitutional  x-elations established  by  the  Imperial  Act  in  question, 
as  provided  in  the  sections  referred  to  in  regard  to  other  subjects. 

A  few  days  ago,  I  ascertained  that  my  learned  brethren  were 
disposed  to  arrive  at  conclusions  different  from  those  which  I 
considered  the  correct  ones  ;  and  I  have  endeavoured,  as  far  as 
other  judicial  duties  permitted,  to  formulate  the  views  I  entertain, 
so  as,  at  as  early  a  moment  as  possible,  to  be  sxble  with  my  colleagues 
to  give  the  result  of  our  deliberations.  Knowing  the  great  interest 
taken  in  the  subject,  and  it  being  desirable  that  Parliament — now 
sittings  should  be  informed  of  the  result,  T  have  felt  bound  to 
hasten  the  preparation  of  my  judgment,  but,  in  doing  so,  am 
obliged  rather  to  give  the  conclusions  at  wliich  I  have  arrived,  than 
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the  argument  at  length  in  favour  of  them,  or  in  detail  the  reaii'^ns  imho 

by  which  I  have  been  actuated.  „ 

It  is  contended  that,  inasmuch  as  the  Local  Legislatures  could  Fuedeiucton 
not  provide  as  is  done  by  this  Act,  Parliament  necessarily  must  have  -p^j^.  qjjj.j,;j^ 
the  power  it  exercised.  The  proposition,  as  a  general  one,  may  be 
admitted  ;  but  there  may  be,  and,  I  think  there  are,  exceptions, 
and  that  this  nmy  fairly  be  considered  one  of  them.  The  position 
was  assumed  at  the  argument  by  the  Counsel  of  the  appellant,  but 
not  debated. 

It  was  decided  by  the  Court  of  New  Brunswick,  that  municipal 
authorities  under  the  Local  Legislature  had  not  the  right  to  refuse 
to  grant  licenses,  because  it  was  an  interference  with  trade  and 
commerce ;  but  the  Court  in  Nova  Scotia  decided  to  the  contrary. 
It  has,  therefore,  not  had  that  judicial  sanction  either  way  that 
would  call  upon  us,  without  full  independent  consideration  and  in- 
quiry, to  adopt  either  view.  I  think  that  in  this  case  Ave  are  to  be 
guided  by  other  considerations.  If  the  Local  Legislatures  have  not 
the  power  to  refuse  licenses,  or  to  authorize  municipal  bodies  to  do  so, 
because  interfering  with  the  prerogative  of  Parliament  as  to  trade 
or  commerce,  it  does  not  necessarily  follow  that  Parliament  can  do 
so.  If  by  the  Imperial  Act  the  Local  Legislatures  have  the  prero- 
gative of  dealing  with  the  subject  of  shop  and  tavern  licenses,  that 
prerogative  is  just  as  full  and  complete  as  that  of  Parliament  in  the 
other  case,  and  as  much  entitled  to  be  maintained  independent  of 
the  consideration  of  the  other  proposition.  We  must  decide  ui)on 
the  relative  functions  and  prerogatives  by  the  several  specific  and 
general  provisions  of  the  Imperial  Act,  and  our  ascription  of  powers 
to  either  must  be  in  accordance  with,  and  can  go  no  further  than, 
the  Act  prescribes. 

If  there  be  not  concurrent  legislative  poAvers,  and  the  Act  is  intra 
vires,  then  the  necessary  conclusion  is,  that  all  the  local  legislation 
on  the  subject  of  shop,  saloon,  tavern,  and  auctioneers'  licenses 
since  the  1st  of  July,  1867,  has  been  ultra  vires.  Under  such 
circumstances,  it  would  be  interesting  to  inquire  where  there  is 
any  law  in  force  restraining  the  sale  of  spirituous  liquors  in  tountiea 
or  cities  who  have  not  adopted  the  Canada  Temperance  Act, 
1878. 

By  the  construction  put  by  the  Supreme  Court  of  the  United 
States  upon  its  Constitution,  concurrent  jurisdiction  has  been  found 
to  exist  in  relaticm  to  several  subjects  ;  and  legislation,  by  the 
States,  has  been  decreed  to  be  intra  vires  in  many  cases,  u.ti? 
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1880  Congress   legislated    on    the   same   subject.       The   Imperial   Act, 

^~'~'  however,  provides  against  such  intermediate  legislation,  and  gives 

Fredekicton  to  Parliament  and  the  Local  Legislatures  exclusive  jurisdiction, 
not  contingent  upon  previous  legislation  by  either.  If  this  Act  is 
sustained  as  intra  vires,  the  result  is  to  leave  the  sale  of  spirituous 
liquors  contingent  upon  the  vote  of  each  county  or  city.  One 
county  or  city  where  the  Act  is  applied  will  have  the  pro- 
hibition, and  the  counf^  or  city  which  has  not,  or  does  not  adopt 
it,  will  have  no  legislative  restriction  upon  the  sale.  A  decision  of 
this  case  contrary  to  my  views  must  produce  that  result.  It  is 
therefore  most  important,  in  the  best  interests  of  the  country,  that 
the  correct  solution  should  be  reached. 

In  order  properly  to  construe  the  Imperial  Act,  it  is  necessary 
and  proper  to  consider  the  position  of  the  United  Provinces  before 
the  Union.  Each  had  what  may  be  propei'ly  called  plenary  powers 
of  legislation  in  respect  of  Provincial  subjects.  In  the  agreement 
for  the  Union,  provision  was  made  for  the  general  powers  of  Parlia- 
ment and  the  Local  Legislatures,  as  well  as  for  the  "  ways  and 
means"  by  which  each  was  to  be  sustained.  It  was  by  a  surrender 
of  the  local  legislative  power,  to  the  extent  agreed  upon,  that  the 
powers  of  the  Parliament  were  agreed  to  be  given.  It  was  in  the 
nature  of  a  solemn  compact,  to  be  inviolably  kept,  that  the  rights 
and  prerogatives  of  both  were  adopted,  and  the  agreements  entered 
into  were  intended  to  be  carried  out  by  the  Act  mentioned.  That 
that  compact  cannot  be  changed  by  one,  any  more  than  another  of 
the  contracting  parties,  is  a  proposition  embodied  in  despatches  from 
the  Imperial  Government,  and  one  which,  I  tliink,  cannot  be 
gainsaid.  It  is,  therefore,  only  permissible  to  construe  the  Act  in 
conformity  with  that  consideriition. 

The  tirst,  and,  as  I  think,  the  only  important  consideration,  is  the 
extent  to  whicli  effect  should  be  given  to  the  provision  "The 
Regulation  of  Trade  and  Commerce;"  and  admitting,  for  the 
moment,  the  power  of  Parliament  to  pass  the  Act  in  reference  to 
that  subject,  has  it  properly  dealt  with  it  ?  In  deciding  upon  this 
question,  our  first  inquiry  is,  whether  Parliament  intended  the  Act 
as  a  regulation  of  trade  or  commerce  /  It  does  not  necessarily 
follow,  that  if  one  in  tlie  pursuit  of  one  purpose  or  object  does  an 
unjustifiable  act,  he  can  take  shelter  under  a  right  he  did  not  intend 
to  assert  or  act  on.  There  are  circumstances  in  which,  in  such  a 
case,  the  party  would  not  be  held  justified. 

The  preamble  of  an  Act  will  not,  of  course,  by  itself,  give  or  take 
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away  jurisdiction  to  legislate.    If,  however,  the  Legislature  plainly  1880 

shews  by  the  preamble  and  provisions  of  the  Act  taat  the  legislation 
was  directed,   not  in  the  pursuance  of  legitimate  power,   but  in  Frkdkricton 
reference  to  a  subject  over  which  it  had  no  jurisdiction,  I  am  far   rp^^^  Quekn. 
from  thinking  it  would  be  legitimate.     We  cannot  assume   any 
Legislature  would  so  act. 

The  preamble  informs  us  that  it  was  "  very  desirable  to  promote 
temperance,"  and  the  Act  is  provided  to  be  cited  as  "  The  Canada 
Temperance  Act,  1878."  The  object  is  therefore  patent,  but 
it  is  contended  that  the  subsequent  words  in  the  preamble  : 
"  And  that  there  should  be  uniform  legislation  in  all  the  Prov- 
inces respecting  the  traffic  in  intoxicating  liquors " — makes  a 
direct  reference  to  trade  and  commerce.  If  the  words  last  quoted 
stood  alone,  they  would,  to  the  extent  they  go,  support  the 
contention  ;  but  following  the  previous  expression  of  the  desire  to 
promote  temperance,  we  should  construe  them  as  only  the  expression 
of  the  idea,  that  to  promote  temperance  uniform  legislation  respect- 
ing the  traffic  in  sj^iriiuous  liquors  was  deemed  necessary  as  a  means 
to  the  end,  and  not  as  at  all  intended  as  a  regulation  of  trade  and 
commerce. 

By  the  3rd  section,  certain  sections  of  the  Temperance  Act  of 
1864  were  repealed,  but  nothing  is  contained  in  the  Act  at  all 
referring  to  trade  or  commerce.  It  is,  therefore,  plain  and  palpable, 
that  the  subject  of  trade  or  commerce  was  not  at  all  present  in  the 
Parliamentary  mind.  The  Act,  taken  altogether,  shews  it  was  not 
passed  by  Parliament  as  a  regulation  of  trade  or  commerce.  I  have 
serious  doubts,  whether  in  such  a  case  we  would  not  be  wrong  in 
concluding  that  Parliament  ever  intended  it  as  such,  or  that  we 
should,  in  view  of  any  power  it  had  over  the  subjects  of  trade  or 
commerce  which  it  clearly  did  not  intentionally  exercise,  give  effect 
to  the  Act  passed  avowedly  for  a  totally  different  purpose. 

It  is  not,  however,  necessary  for  me  to  rest  my  decision  wholly  on 
that  point,  as  there  are  others  more  serious  and  important.  The 
great  and  important  (question  arises  as  to  the  effect  to  be  given  to 
the  term  "  The  Regulation  of  Trade  and  Commerce,"  taken,  as  we 
are  bound  to  take  it,  in  connection  with  the  provision  for  licensing 
shops,  saloons,  taverns,  etc.  We  are  to  consider  the  matter  of  the 
regulation  of  trade  and  commerce,  not  only  as  to  the  scope  and 
meaning  of  the  term  in  its  full  force,  but  in  relation  to  the  licensing 
power  expressly  given  to  the  Local  Legislatures. 

Mr.  Story,  in  his  work  of  high  authority  on  the  Constitution  of 
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tho  United  States  (1),  quotes  approvingly  from  a  judgment  of  the 
Supreme  Court  principles  of  construction  applicable  to  this  case  : 
"  Tho  Government,  then,  of  the  United  States  can  claim  no 
powers  which  are  not  granted  to  it  by  the  Constitution  ;  and  tho 
powers  actually  granted  must  bo  such  as  are  expressly  given,  or 
given  by  necessary  implication.  On  the  other  hand,  this  instru- 
ment, like  every  other  grant,  is  to  have  a  reasonable  construction, 
according  to  the  import  of  its  terms.  And  where  a  power  is 
expressly  given  in  general  terms,  it  is  not  to  be  restrained  to 
particular  cases,  tinhss  that  cov-tructioa  ijrow  out  of  the  contej:t 
expressly,  or  by  necessary  implication.  The  words  are  to  be  taken  in 
their  natural  and  ordinary  sense,  and  not  in  a  sense  unreasonably 
restricted  or  enlarged." 

He  says  (2) :  "On  the  other  hand,  a  rule  of  equal  importance  is  not 
to  enlarge  the  construction  of  a  given  power  beyond  the  fair  scojio  of 
its  terms,  merely  because  the  restriction  is  inconvenient,  impolitic,  or 
even  mischievous.  .  .  .  Nor  should  it  ever  be  lost  sight  of,  that 
the  Government  of  the  United  States  is  one  oi  limited  and  enume- 
rated powers  ;  and  that  a  departure  from  tlie  true  import  and  sense 
of  its  powers  is,  pro  tanto,  the  establishment  of  a  new  Constitution." 

Vattel,  in  his  second  book,  chap.  17,  sections  285,  280,  says  : 
"But  the  most  important  rule  in  cases  of  this  nature  is,  that  a 
Constitution  of  Government  does  not,  and  cannot,  from  its  naturu, 
depend  in  any  great  degree  uijon  verbal  criticism  or  upon  the  import 
of  single  words.  Such  criticism  may  not  be  wholly  without  use  ; 
it  may  sometimes  illustrate  or  unfold  the  appropriate  sense  ;  but 
unless  it  stand  well  with  the  context  and  subject-matte",  it 
must  yield  to  the  latter.  While,  then,  we  may  well  resort  to  the 
meaning  of  single  words  to  assist  our  inquiries,  we  should  _never 
forget  that  it  is  an  instrument  of  government  we  are  to  construe  ; 
and,  as  has  been  already  stated,  that  must  be  the  truest  exposition 
which  best  liarmonizes  with  its  design,  its  objects  and  its  general 
structure." 

Taking,  then,  the  provisions  in  regard  to  trade  and  commerce, 
according  to  the  reliable  authority  [  have  first  quoted,  and  all  gov- 
erning ones,  in  tlieir  natural  and  obvious  sense  in  the  relation  in 
wJiich  they  are  placed,  "  and  not  in  a  sense  unreasonably  enlarged,'' 
how  should  we  construe  them  \  . 

The  right  to  legislate  in  regard  to  the  licenses  in  question  is  clearly 
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(2)  Section  426. 
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with  the  Local  Legislatures,  if  not  controlled  by  the  provision  for 
the  regulation  of  trade  and  commerce  alone,  or  through  the  opera- 
tion of  the  concluding  clause  of  section  91. 
stood  alone,  I  should  have  little  difficulty  in  concluding  that  sub-  rp^^  q,jj.j,jj 
section  ()  of  92  was  intended  to  and  does  control  sub-section  2  of  91  ; 
for,  I  tliink,  we  w.juld  be  bound  to  conclude  that,  by  the  express 
and  specific  terms  of  sub-section  9  of  92,  the  subject-matter  was 
intended  to  be  free  from  tlie  operation  of  the  general  provision  in 
regard  to  trade  and  commerce.  We  are  not  to  decide  upon  the 
comprehensiveness  of  the  latter  provision  as  if  standing  alone,  but 
to  ascertain  if,  in  the  employment  of  the  general  term,  and  the  giv- 
ing of  power  to  another  body  to  deal  specifically  with  a  subject  that 
might  be  otherwise  considered  to  be  embraced  by  the  general  term, 
it  was  not  intended  that  the  specific  power  should  not  be  considered 
as  excepted  from  the  general  provision.  We  are  bound,  I  think,  to 
conclude  that  in  using  the  general  term  it  was  not  intended  to 
reach  the  subject  specifically  provided  for  in  sub-section  9  of  92. 
It  was  clearly  intended  to  give  the  licensing  power  to  the  Local  Legis- 
lature, because  the  section  so  plainly  and  unequivocally  so  provides  ; 
but  then  it  is  contended  the  concluding  clause  of  91  overrules  the 
specific  provision  in  sub-section  9  of  92,  and  virtually  ignores  it,  if 
the  general  tenu  as  employed  in  regard  to  trade  and  commerce 
includes  the  subject-matter.  That,  however,  drives  us  back  to  the 
original  i^roposition,  and  makes  the  contention  no  better  ;  so  that, 
if  the  regulation  of  trade  and  commerce,  as  provided  for  in  the 
general  terms  used,  was  not  intended  to  embrace  the  subject  so  far 
as  to  nullify  the  specific  provision  for  sliop  and  other  licenses,  and 
therefore  not  to  that  extent  included  in  the  general  provision  for 
trade  and  commerce,  the  concluding  clause  would  be  inapplicable  to 
it.  There  are,  however,  other  important  considerations  not  to  be 
lost  sight  of. 

Wlien  the  union  was  negotiated  and  the  Imperial  Act  passed, 
the  leading  idea  was  that  in  the  large  and  extensive  subjects  affect- 
ing all  the  Provinces  the  general  Parliament  should  legislate,  and 
the  smaller  and  less  important  subjects  should  be  left  to  the  Local 
Legislatures  ;  and  from  the  whole  object  of  the  union,  and  the  Act 
by  which  it  was  formed,  we  may  gather  that  the  same  principle 
would  be  properly  applicable  to  the  matter  of  trade  and  commerce. 

We  may  therefore,  I  think,  reasonably  conclude  that  the  regula- 
tion of  trade  and  commerce  referred  to  was,  when  taken  in  connec- 
tion with  the  whole  scope  and  object  of  the  Act,  intended  to  apply 
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and  which  would  be  properly  classed  as  coming;  within  the  classes 
of  subjects  given  expressly  to  the  Local  Legislatures,  but  which  are 
of  so  unimportant  a  character,  as  affecting  the  general  trade  iuul 
commerce  of  the  Dominion,  that  the  Union  Act  may  be  fairly  con- 
strued as  not  intended  to  give  to  the  general  Parliament  the  power 
to  regulate  them  ;  but  if  everything  connected  with  trade  or  com- 
merce, however  remotely,  is  decided  to  be  exclusively  with  tlie 
general  Parliament,  all  the  local  Acts  in  reference  to  such  matters 
would  be,  ah  initio,  void.  The  general  Parliament  legitimately  prd- 
vides  for  manufactures  and  for  the  importation  of  goods.  It 
provides  rules  to  govern  parties  importing  such  goods.  Free 
interchange  of  all  articles  was  provided  for  between  the  United 
Provinces,  and  when  spirituous  or  other  articles  are  imported,  and 
the  duties  paid,  they  piss  free  from  one  Province  to  another.  They 
are  then  clear  of  any  claim  over  them  of  the  general  Parliament  or 
Government,  and  under  the  terms  "  property  and  civil  rights" 
become  amenable  to  local  legislation.  Taking,  then,  the  provision 
for  the  legislation  as  to  licenses  for  the  sale  of  spirituous  li([uor8  in 
shops,  etc. ,  and  the  whole  Act,  and  its  objects,  can  it  be  reasonably 
claimed  that  that  provision  was  not  intended  to  leave  the  subject- 
matter  clear  of  the  operation  of  the  general  provision  in  regard  to 
trade  and  commerce  ] 

A  que.jtion  has  been  raised,  whether  the  general  Parliament 
could  not  wholly  prohibit  the  manufacture  or  importation  of  si)iritii- 
ous  liquors.  That  question,  however,  is  not  involved  in  the  issue 
before  us.  It  is  time  enough  to  debate  it  when  a  necessity  arises  to 
do  so.  The  one  we  have  to  consider  is  that  Parliament,  having 
authorized  the  importation  and  manufacture  of  spirituous  liquors, 
and  having  received  the  revenue  therefrom,  can  it,  by  assuming  the 
right  to  legislate  for  the  promotion  of  temperance,  although  to  some 
extent  affecting  trade  and  commerce,  deprive  the  Local  Legisla- 
tures, and  the  peojjle  of  the  several  Provinces,  of  the  right  to  raise 
the  revenue  from  it  specifically  provided  by  sub-section  9  ? 

As  I  before  stated,  the  Imperial  Act  was  founded  on  a  compaet 
for  the  federative  union  of  the  several  Provinces  ;  and  from  the 
explicit  and  unequivocal  terms  of  section  9,  we  must  conclude  that 
the  revenues  to  be  derived  from  the  issue  of  the  licenses  mentioned 
was  intended  to  be  permanently  secured  to  the  local  authorities, 
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Previously  to  the  union,  the  revenues  derived  from  licenses  for  the  1880 

retail  of  spirtuous  liquors,  I  have  reason  to  believe,  in  all  the  Prov-  """^ 

inces,   were  given  to  and  appropriated  by  municipal  bodies,  for  Frkderioton 
municipal  i)urposes,  and  I  must  conclude  that  they  were  intended  to    rpj^^,  Qpgjjjj^ 
continue  so,  or,  at  all  events,  to  leave  it  to  the  Local  Legislatures 
to  decide  whetlier  they  should  so  remain,  or  be  appropriated  for 
other  local  or  Provincial  purposes.     Whether  such  revenues  were 
great  or  insignificant,  the  principle  applicable  must  be  the  same. 
If  they  amounted  to  several  thousands  of  dollars,  as  I  presume  they 
did  in  home  of  the  Provinces,  it  must  be  concluded  that  their  reten- 
tion by  the  local  authorities  was  considered  of  importance,  and 
accordingly  was  a  ])art  of  the  compact.     The  protection  of  the  right 
to  those  revenues  is  a  matter  relatively  of  as  much  importance  to 
the  several  Provinces  as  the  protection  of  the  right  of  the  Dominion 
to  the  millions  of  dollar's  which  the  Act  enabled  its  Government 
and  Ptarliamcnt  to  collect  from  the  whole  body  of  the  people  for 
Dominion  purposes.     I  am  free  to  admit  the  full  scope  and  meaning 
of  the  grant  of  the  power  to  relgiilate  trade  and  commerce,  and  that 
but  for  the  specific  grant  of  the  power  to  the  Local  Legislature  by 
section  9  the  ground  might  be  covered,  but,  in  the  language  and 
doctrine  of  Vattel :   ' '  While  we  may  well  resort  to  the  meaning  of 
single  words  to  assist  our  inquiries,  we  should  never  forget  that  it 
is  an  instrument  of  Government  we  are  to  construe,  and     .     .     . 
that  must  be  the  truest  exposition  which  best  harmonizes  with  its 
design,  its  objects,  and  its  general  structure." 

I  am  of  the  opinion  that  is  the  way  we  should  construe  the  Act 
of  Union,  and,  if  we  do,  we  can  have  but  Uttle  difficulty  in  reach- 
ing the  conclusion  that  the  Act  in  question  is  an  usurpation  of 
power,  and  an  inroad  upon  tlie  Constitution  and  prerogatives  of  the 
Local  Legislatures,  and  results  in  depriving  them  of  one  of  the 
reservations  for  local  objects  intended  and  provided  for  by  the  com- 
pact and  Act  of  Union. 

If  the  general  Parliament  had  the  power  to  legislate  as  the  Act 
provides,  it  is  only  under  the  provisions  I  have  referred  to,  and, 
that  power  once  admitted,  what  is  there  to  restrain  :s  further  legis- 
lation—what is  there  to  prevent  it  from  changing  and  altering  the 
whole  principle  and  framework  of  the  Act,  so  as,  by  "the  regula- 
tion ut  trade  and  commerce,"  to  provide  for  licenses  for  the  sale  of 
spirituous  liquors  for  any  purpose,  and  to  collect  a  revenue  there- 
from ?    The  present  Act,  if  intra  vires,  virtually  repeals  all  local 
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over  the  subject-matter,  it  may  remove  at  any  time  the  proliibitioiLs, 
and  provide  for  licenses  for  the  sale  for  other  purposes,  prescriljo 
duties  to  be  paid  for  them,  and  take  the  revenues  that  were  clearly, 
to  my  mind,  intended  for  Provincial,  local,  or  municipal  purposus. 
This  may  be  called  an  extreme  proposition,  on  the  ground  tliut  Pur- 
liament  would  be  restrained  by  motives  of  expediency  ;  but,  in  tliu 
first  place,  the  working  out  of  the  local  Constitution  should  nut 
depend  upon  Parliament,  and,  in  the  next,  if  the  Local  Legislatures 
have  no  power  over  the  subject-matter.  Parliament  must  take  co^'. 
nizance  of  it,  or  the  sale  will  bo  wholly  unrestricted. 

These  considerations  are  of  importance  to  exhibit  the  difHcultios 
and  wrongs  involved  in  the  validation  of  the  Act  ;  but  they  are 
insignificant  compared  with  the  conseciuences  which,  in  my  opinion, 
must  necessarily  result  in  regard  to  other  subjects,  and  in  otlier 
respects.  If  it  be  finally  decided  that  the  provision  for  "thero^'u- 
lation  of  trade  and  commerce"  overrides  the  power  of  the  Lncul 
Legislatures  in  the  matter  of  licenses,  I  see  no  impediment,  in  tlio 
way  of  legislation,  in  regard  to  matters  afi'ecting  in  the  remotest 
way  trade  and  commerce,  that  would  not  merely  restrain  and  con. 
trol,  but  completely  nullify,  the  local  legislative  power  in  respect 
of  "  property  and  civil  rights  "  and  other  important  interests.  It 
may  be  said,  there  is  no  danger  to  be  apprehended  in  tjiis  respect. 
and  that  Parliament  could  not  be  expected  to  legislate  with  sueli  a 
result  ;  but  my  answer  is,  that  we  cannot  allow  any  such  considera 
tions  to  afiect  our  judgment.  We  are  required  to  estimate  the 
powers  given  severally  to  Parliament  and  the  Local  Legislatures, 
and  it  is  our  duty  so  to  define  them  that  neither  will  have  to  depeml 
on  the  forbearance  of  tlie  other. 

I  am  fully  sensible  of  the  difficulty  of  laying  down  any  general 
rule  of  construction  applicable  to  all  cases,  or  of  drawing  any  line. 
Each  case  must  largely  depend  upon  its  own  merits  as  it  arises,  and 
when  principles  are  applied  to  one  case  all  similar  ones  will  be  deter- 
mined by  them.  I  consider  the  subject  of  licenses  for  the  retail  of 
spirituous  liquors  in  shops,  saloons,  and  taverns,  is  wholly  one  of 
the  nature  of  a  police  regulation,  and  that  it  was  not  intended, 
either  by  the  compact  for  union,  or  the  Act  passed  therefor,  that 
the  local  power  should  be  affected,  restrained,  or  controlled  by  any 
Dominion  legislation. 
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There   wore  other  objectiims  to  the  Act,  raised  by  counsel,  to  1880 

which  I  have  not  tliought  it  necessary  to  refer,  as  I  think  those  I       ^^^^,  ^^ 
have  given  sufficient.  Fhkdkuicton 

I  have,  however,  considered  the  ground  taken  on  the  other  side,  ry,^^^  quekm. 
that  I'arliament  had  the  right  to  pass  the  Act  under  the  provision 
of  sub-Hoction  '27  of  section  !)i,  "The  Criminal  Law,"  but  have 
been  unable  to  accede  to  the  proposition.  I  cannot  think  it  was 
the  intention,  under  that  general  term,  to  give  to  Parliament  power 
to  the  extent  contended  for,  and  I  cannot  find  by  the  Act  itself  any- 
thing tliat  would  bring  the  subject  within  the  category  of  criminal 
jurisi)rudence. 

For  the  reasons  I  have  rather  hastily  (when  the  importance  of 
the  issue  is  considered)  put  together,  and  so  imperfectly  but  I  trust 
intelligibly  expressed,  J  think  the  appeal  should  be  dismissed,  and 
the  judgment  below  affirmed  with  costs. 

Ta.sc'hekkau,  J. : — 

I  am  of  opinion  to  alhnv  this  ai)peal.  It  is  clear  that  the  Canada 
Temperance  Act,  1878,  could  not  bo  enacted  by  the  Provincial 
Legisliitures,  for  the  simple  reason  that  they  have  only  the  powers 
that  are  expressly  given  to  tliem  by  the  B.  N.  A.  Act,  and  that  the 
said  B.  N.  A.  Act  does  not  give  them  the  power  to  effect  such  legis- 
lation. This  has  been  held  in  lie(j.  v.  The  Justices  of  King's  (1)  ;  in 
Hart  V.  Corporation  of  Misslssquoi  (2)  ;  in  Cooejj  v.  The  Munici- 
palitij  of  Brome  (3) — reversed  in  Queen's  Bench,  Montreal,  but 
judgment  of  Queen's  Bench  reversed  in  Supreme  Court,  by  con- 
sent—and in  Po^tras  v.  The  Corporation  of  QiieJiec  (4)  ;  and,  in  fact, 
seonis  to  be  >.dnutted  by  all  the  learned  judges  of  the  Court  below, 
who  have  held  this  Act  to  be  ultra  vires  of  the  Dominion  Parlia- 
ment. Well,  it  seems  to  me,  the  admission  that  the  Local  Legis- 
latures could  not  pass  such  an  Act  implies  an  admission  that  the 
Dominion  Parliament  can  do  so.  Once  the  power  of  legislation 
over  a  certain  matter  is  found  not  to  vest  in  the  Provincial  Legis- 
latures the  question  is  solved,  and  that  power  necessarily  falls  under 
the  control  of  the  Dominion  Parliament,  subject,  of  course,  to  the 
exigencies  of  our  Colonial  status. 

Section  91  of  the  Imperial  Act  is  clear  on  this.  It  expressly 
authorizes  the  Federal  Parliament  to  make  laws  in  relation  to  all 
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(1)  2  Pugsley,  535. 

(2)  3  Q.  L.  R.  170. 


(3)  21  L.  C.  Jur.  182. 

(4)  9  Rev.  Leg.  531. 
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1880         matters  >iot  exclusivoly  aasi^nod  to  the  Provincial  Logialaturos,  ami 

""""^  enacts,  in  express  terms,  that  the  eniuueration  given  of  the  clas.suH 
rRKiiiuuoTON  of  subjects  falling  under  the  control  of  the  Federal  Parliament  is 
Thr  Quekn.   given  for  greater  certainty,  but  not  so  as  to  restrict  the  rights  of  tim 

,        Federal  Parliament  generally  over  all  matters  iwt  expressly  dulu- 

Canada.       gated  to  the  Provincial  Legislatures. 
Taschcreau   J.      ^*  '''^'^  Temperance   Act  would  be  ultra  vires  of  the  Provincial 

Legislatures,  because   the  B.  N.  A.  Act  does   not  give  them  tliu 

power  to  enact  it,  1  fail  to  see  why  it  is  not  intra  viret  of  the  Domi- 
nion Parliament.  Then,  it  seems  to  mo,  that  under  the  words 
"  regulation  of  trade  and  commerce  "  the  B.  N.  A.  Act  expresHly 
gives  the  Dominion  Parliament  tlie  right  to  this  legislation.  It  may, 
it  is  true,  interfere  with  some  of  the  powers  of  Provincial  Legisla- 
tures, but  section  91  of  the  Imperial  Act  clearly  enacts  that,  notwifh- 
stancling  anything  in  this  Act,  notwithstanding  that  the  control  over 
local  matters,  over  property  and  civil  rights,  over  tavern  licenses 
for  the  purpose  of  raising  a  revenue,  is  given  to  the  Provincial 
Legislatures,  the  excbmivc  legislative  authority  of  the  Domininii 
extends  to  tlie  regulation  of  trade  and  commerce  ;  and  this  Court 
has  repeatedly  held,  that  the  Dominion  Parliament  has  the  right  to 
legislate  on  all  the  matters  left  under  its  control  by  the  Constitu- 
tion, though,  in  doing  so,  it  may  interfere  with  some  of  the  powers 
left  to  the  Local  Legislatures.  That  the  Act  in  question  is  a  regu- 
lation of  the  trade,  and  commerce  in  spirituous  liquor,  seems  to  me 
very  clear.  It  enacts  when,  where,  to  whom,  by  whom,  under  what 
conditions,  this  traffic  and  commerce  will  be  allowed  and  carried  on, 
Are  these  not  regulations  ?  Some  of  the  learned  judges  in  the 
Court  below  say  that  the  Act  is  ultra  vires  because  it  prohibits  and 
does  not  regulate,  whilst  another  learned  judge  of  that  Court  says 
that  it  is  ultra  vires  because  it  regulates  and  does  not  prohibit.  Tn 
my  mind,  it  is  a  regulation,  whether  it  is  taken  as  prohibiting  or  as 
regulating  the  trade  in  liquors.     A  prohibition  is  a  regulation. 

But  it  has  been  said  the  Temperance  Act  is  not  an  Act  concernini; 
the  regulation  of  trade  and  commerce,  because  it  is  not  an  Act  for 
the  regulation  of  trade  and  commerce,  but  only  a  Temperance  Act. 
To  this  I  may  well  answer  by  the  following  words  of  Taney,  C.J., 
n  the  License  Cases  (1)  :  "  When  the  validity  of  a  State  law, 
making  regulations  of  commerce,  is  drawn  into  question  in  a  judicial 
tribunal,  the  authority  to  pass  it  cannot  be  made  to  depend  upon 

(1)  5  Howard,  504,  583. 
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the  motives   that  may  bo  supposed  to  havo  inHuenced  the  Logis-  1H«0 

lature,  nor   can   tlio  Court   in(iuiro  whether  it    was   intended  to       ^,^^^.  ^^^ 

guard  the  citi/.ons  ')f  the  State  from  pestilence  and  disease,  or  to  Fhkdekioton 

make  regulations  of  commerce  for  the  interests  and  convenience  thk  Qukkn. 

of  trade.       ...  Sup.  c., 

"  The  object  and  motive  of  the  State  are  of  no  importance,  and       Ciuiada. 
cannot  inHuonco  the  decision.     It  is  a  (|uostion  of  power."  Tasdioroau,  J 

These  words  may  well  bo  applied  here.  Is  the  Temi)erance  Act 
of  1878  a  regulation  of  trade  and  commerce,  or  of  an  important 
branch  of  trade  and  commerce  t  I  have  already  said  that  it  seems 
to  me  plain  tliat  it  is  so.  Then,  is  it  the  less  so  because  it  has  been 
enacted  in  the  view  of  promoting  temperance,  or  of  protecting  the 
country  against  tlio  evils  of  intemperance  /  If  for  this  object  the 
Parliament  has  thought  fit  to  make  a  regulation  of  the  trade  and 
commerce  in  spirituous  licjuors,  does  it  lose  its  character  of  being  a 
regulation  of  this  trade  by  reason  of  the  aotive  which  prompted 
the  legislator  to  enact  this  regulation  ?    I  cannot  see  it. 

I  liold,  then,  that  the  Canada  Temperance  Act,  1878,  is  constitu- 
tional, and  that  this  ajjpeal  should  be  allowed,  with  costs. 

GWYNNE,  J.  : — 

All  the  arguments  upon  which  has  been  based  the  contention, 
that  the  Act  in  (luestion,  "  The  Canada  Temperance  Act,  1878,"  is 
xilfm  I'ireii  of  the  Dominion  Parliament,  are  attributable  wholly,  aa 
it  seems  to  me,  to  a  want  of  due  appreciation  of  the  scheme  of  con- 
stitutional government  embodied  in  the  B.  N.  A.  Act,  and  to  a 
mi.sc()nception  of  the  terms  and  provisions  of  that  Act.  Histori- 
cally we  know,  that  the  terms  of  a  feasible  scheme  of  union  of  all 
tile  B.  N.  A.  Provinces  constitutes  a  subject  which  for  many 
years  engaged  the  attention  of  public  men  in  those  Provinces — that 
the  matter  became  the  subject  of  debate  in  the  Legislatures  of  the 
several  Provinces — that  eventually  the  views  of  public  men  of  all 
political  parties  were  moulded  into  the  shape  of  resolutions,  which, 
having  been  subjected  to  the  most  careful  consideration  and  criti- 
cism in  the  Provincial  Legislatures,  and  to  the  consideration  also  of 
the  Imperial  authorities,  in  consultation  with  delegates  sent  for  the 
purpose  to  England  by  the  respective  Provinces,  were,  after  having 
been  revised  and  amended,  reduced  into  the  form  of  a  Bill,  which 
the  Imperial  Parliament,  at  the  special  request  of  the  Provinces, 
passed  into  an  Act. 

The  object  of  this  Act   was,  by  the  exercise   of  the  sovereign 
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and,  as  the  preamble  of  the  Act  recites,  to  unite  them  federally  intu 
one  Dominion,  under  the  Crown  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  with  a  Constitution  similar  in  principle  to  that 
of  the  United  Kingdom — to  sow,  in  fact,  the  seed  of  the  parent 
tree,  which,  growing  up  under  the  protecting  shadowy  of  the  British 
Crown  until  it  should  attain  perfect  maturity,  would  in  the  progress 
of  time  become  -i  nation,  identical  in  its  features  and  characteristics 
with  that  from  which  it  had  sprung,  and  to  which,  in  the  meantime, 
should  be  given  the  new  name  of  "  Dominion,"  significant  of  the 
design  conceived,  and  of  the  anticipated  fortunes  of  this  new 
creation. 

The  Act  then  proceeds  to  shew,  that  the  mode  devised  for 
founding  this  new  "  Dominion,"  and  for  giving  to  it  a  Constitutidu 
similar  in  principle  to  that  of  the  United  Kuigdom,  was  to  constitute 
it  as  a  (piani  Imperial  sovereign  power,  invested  with  all  the  attri- 
butes of  independence,  as  an  appanage  of  the  British  Crown,  whnse 
execitive  and  legislative  authority  should  l)e  similar  to  that  of  the 
United  Kingdom — that  is  to  say,  as  absolute,  sovereign  and  plenary 
as,  consistently  with  its  being  a  dependency  of  the  British  Crown, 
it  could  be,  in  all  matters  whatsoever,  save  only  in  respect  of  matters 
of  a  purely  municipal,  local  or  private  character — matters  relating 
(to  use  the  language  of  a  statesman  of  the  time)  "  to  thu  family  liff  " 
(so  to  speak)  of  certain  subortlinate  divisions,  tei-med  Provinces, 
carved  out  of  the  Dominion,  and  to  whi^h  Provinces  legislative 
jurisdiction  limited  to  such  matters  was  to  be  given. 

The  inhabitants  of  those  several  Provinces,  being,  as  such,  members 
of  this  quad  Imperial  power  termed  the  D<jmini(jn  of  Canada, 
might  in  some  matters  have  interests  qua  inhabitants  of  the 
particular  Province  in  which  they  should  live,  distinct  from,  or 
conflicting  with,  the  general  interests  which  they  would  have  as 
constituent  members  of  the  Dominion.  In  order  to  prevent  the 
jarring  of  those  distinct  or  conflicting  interests,  and  to  maintain 
the  peace,  order,  and  good  government  oi  the  whole,  it  would  be 
iiccessaiy,  in  any  perfect  measure,  that  provision  should  be  made 
for  such  a  contingency ;  that  the  subordinate  should  yield  to  the 
superior — the  lesser  to  the  gre-^'^er  ;  and  that,  in  respect  of  any 
matter  over  which  the  several  Provinces  might  be  given  any 
legislative  authority  cjncurrently  with  the  Dominion  Parliament, 
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the  authority  of  the  latter,  when  exercised,  should  prevail,  to  the 
exclusion,  and,  if  need  be,  to  the  extinction  of  the  Provincial 
authority. 

The  scheme  therefore  comprised  a  fourfold  classification  of  powers. 
1st.  Over  those  subjects  which  are  assijjned  to  the  exclusive  plenary 
power  of  the  Dominion  Parliament  ;  2nd.  Those  assigned  exclu- 
sively to  the  Provincial  Legislatures ;  3rd.  Subjects  assigned 
concurrently  to  the  Dominion  Parliament  and  to  the  Provincial 
Legislatures  ;  and  4th.  A  particular  subject,  namely,  education, 
which,  for  special  reasons,  is  dealt  with  exceptionally,  and  made 
the  subject  of  special  Iegislati(jn. 

To  give  eflfect  to  this  scheme,  the  B.  N.  A.  Act,  in  its  3rd  clause, 
enacts  that,  upon  proclamation  being  made  by  Her  Majesty,  by 
and  with  the  advice  of  Her  Majesty's  most  Honourable  Privy 
Council,  within  six  months  after  the  passing  of  the  Act,  the 
Provinces  of  Canada,  Nova  Scotia,  and  New  Brunswick  should 
form  and  be  one  Dominion,  under  the  name  of  Canada. 

Innnediately  upon  the  pr<jclamation  being  issued,  the  above- 
named  Provinces,  by  force  of  the  above  clause,  became  and  were  to 
all  intents  and  purposes  divested  of  their  former  existence,  and 
became  merged  in  th.e  Dominion  so  created  ;  and  then  the  5th 
clause,  out  oj  the  Domhiion  so  created,  carves  four  subordinate 
creations  called  Provinces,  and  named  Ontario,  Quebec,  Nova 
Scotia  and  New  Brunswick,  the  two  latter  f)f  which,  although 
being  conterminous  with  those  of  the  extinguished  Provinces  of  like 
nan.es,  merged  in  the  Dominion,  are,  notwithstanding,  wholly  new 
creations,  brought  into  existence  solely  by  the  B.  N.  A.  Act.  The 
executive  and  legislative  authority  of  all  the  Provinces,  as  at 
present  constituted,  as  well  as  of  the  Dominion,  are  due  to  the 
B.  N.  A.  Act,  which  now  constitutes  the  sole  constitutional  charter 
of  each  and  every  of  them,  and  which,  with  sufficient  accuracy  and 
precision,  as  it  seems  to  mo,  defines  the  jurisdiction  of  each. 

The  9th  section  declares  that  the  executive  government  and 
authority  of  and  over  Canada  continues  to  bo  and  is  vested  in  the 
Queen  ;  and  as  to  the  legislative  power,  the  17th  section  enacts 
that :  "  There  shall  be  one  Parliament  for  Canada,  consisting  of  the 
Queen  and  Upper  House,  styled  the  Senate,  and  the  House  of 
Commons." 

And  the  Olst  section,  that:  "It  shall  be  lawful  for  the  Queen, 
by  and  with  the  advice  and  consent  of  the  Senate  and  the  House 
of  Commons,  to  make  laws  for  the  peace,  order,  and  good  govern- 
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By  this  clause,  the  absolute  sovereign  jjower  of  legislation  is 
vested  in  a  Parliament  consisting  of  the  Queen,  a  Senate,  and  a 
House  of  Commons,  in  respect  of  all  matters  of  every  niiture  and 
description  whatsoever,  save  and  excepting  only  matters  coming 
within  the  class  of  subjects  bii  the  Act  ituclf  asslifned  c.iv/w.snv/;/  tu 
the  Legislatures  oi  the  Provinces  :  over  all  matters  whatsoever, 
excepting  only  the  excepted  matters,  the  legislative  [jower  of  the 
Dominion  Parliament  is  made  absolute. 

Herein  consists  the  great  distinction  between  the  Consti*:ution  of 
the  Dominion  of  Canada  and  tliat  of  the  United  States  of  America 
— a  distin^-tion  necessary  in  a  Constitution  founded  upon,  and  de- 
signed to  be  similar  in  principle  to,  that  of  the  Cnited  Kingdom  of 
Great  Britain  and  Ireland,  but  deliberately  designed  specially,  as  I 
have  no  doubt,  with  the  view  of  avoiding  what  was  believed  to  be  a 
weakness  and  defect  in  the  Constitution  of  the  United  States,  and 
to  have  been  the  cause  of  the  civil  war  out  of  which  that  country 
had  then  but  recently  emerged.  Instead  of  a  C(  tnfederr.tion  of  several 
distinct,  independent  States,  which,  while  retaining  \.  i  themselves 
sovereign  power,  have  agreed  to  surrender  jurisdiction  over  certain 
matters  to  a  cen<-ral  government,  we  have  ci>nstituted  <me  supreme 
power,  having  executive  and  legislative  jurisdiction  over  all  matters, 
excepting  onlj'  certain  specified  matters,  being  of  a  local,  municipal, 
domestic,  or  private  character,  jurisdiction  over  which  is  vested  in 
certain  subordinate  bodies,  termed  Provinces,  carved  out  of  the 
territory  constituting  the  Dominion,  and  which  jurisdiction  is  sub- 
ject to  the  control  of  tiie  Dominion  Executive,  as  the  legislative 
power  of  the  Dominion  Parliament  is  itself  subject  to  the  control 
of  Her  Majesty  in  Her  Privy  Council. 

All  that  is  necessary,  therefore,  in  order  to  determine  whether 
any  particular  enactment  is  iiit)-((  or  ultra  cin.i  of  the  Dominion 
Parliament,  is  to  in(iuiro  :  does  or  does  not  the  enactment  in  (pies- 
tion  deal  with,  or  legislate  ujion,  any  of  the  .subjects  assigncl 
fxcbfsivebj  io  the  Provincial  Legislatures?  If  it  does,  it  is  idtvi, 
and  if  it  does  not,  it  is  infra  n're.s  of  the  Dominion  Parliament  ; 
but  lest,  by  possibility,  doubts  might  arise  in  some  cases  in  de- 
termining whether  a  particular  enactment  did  or  did  not  deal 
with  any  of  the  subjects  assigned  c.-rlnsivrhj  to  the  Provuicial  Legis- 
latures, the   Olst   section,  e.r  majori  canteld,   proceeds  to   enact  : 
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' '  For  greater  certainty,  but  not  so  as  to  restrict  the  generality  of  1880 

the  foregoing  terms  of  this  section,  it  is  hereby  declared,  that  (not-       q,^^^, 
ivithstandin{i  anythvig  in  this  Act)  t\v^  exclusive  legislative  authority  FKEnEuicTON 
of  the  Parliament  of  Canada  extends  to  all  matters  coming  within    rj,^^  Quken. 
the  classes   of  subjects  next  hereinafter   enumerated,    that   is   to 
say:  H' ere  follow  20  items)  and  any  matter  coming  within  any  of 
the  classes  of  subjects   enumerated   in  thi*   sectifin  shall  not  be 
deemed  to  come  within  the  class  of  matters  of  a  local  or  private 
nature  comprised  in  the  enumerati<m  of  the  classes  of  subjects  by 
this  Act  assigned  exclusively  to  the  Legislatures  of  the  Provinces." 

Here,  then,  to  dispel  all  doubts,  if  any  should  perchance  arise  in 
cei-tain  cases,  a  id  to  remove  all  excuse  for  any  encroachment  by  the 
Dominion  Parliament  upon  the  jurisdiction  of  the  Local  Legisla- 
tures or  for  any  assumptiim  by  the  latter  of  the  sovereign  power 
and  authority  of  the  former,  two  testa  are  given  by  our  charter  for 
the  ready  determination  in  every  case  of  the  question,  whether  a 
particular  enactment  is  or  not  ultra  vircH  of  the  Dominion  Parlia- 
ment or  of  the  Local  Legislatures,  namely  : 

Y'-y^t — if  to  the  question  "Does  the  particular  enactment  deal 
■  til  any  of  the  particular  subjects  enumerated  in  the  02nd  section, 
assigned  exclusively  to  the  Local  Legislatures  ?  "  a  plain  answer  in 
the  afhrmative  or  negative  can  be  given  free  from  any  doubt, — that 
settles  the  point.  If  the  answer  be  in  the  affirmative,  the  enact- 
ment in  (piestion  is  beyond  the  jurisdiction  ;  if  in  the  negative,  it 
is  ivithin  the  jurisdiction  of  the  Dominion  Parliament. 

The  power  to  legislate  upon  every  subject  resis  either  in  the 
Donuni(jn  Parliament  or  in  the  Local  Legislatures ;  and  the  Act  is 
precise,  that  all  matters  not  exclusively  assigned  to  the  Local  Legisla- 
tnn»  fall  under  the  jurisdiction  of  the  Dominion  Parliament. 

But  to  remove  all  doubts,  in  case  the  enactment  under  cmisidera- 
tion  should  be  of  a  nature  to  raise  a  doubt,  whether  it  does  or  not 
deal  with  one  or  other  of  the  matters  particularly  enumerated  in 
the  92nd  section,  the  second  test  may  be  applied,  namely:  "Does 
the  enactment  deal  or  interfere  with  any  of  the  subjects  particularly, 
and  for  greater  certainty,  enumerated  in  the  01st  section  ?  "  If  it 
does,  then  (notwithstanding  that  it  otherwise  might  come  within 
the  class  of  subjects  enumerated  in  the  92nd  section)  it  is  witliin 
the  jurisdiction  of  the  Dominion  Parliament  for  the  plain  meaning 
of  the  closing  paragraph  of  the  01st  section  is  that,  iiotwithstandirvg 
any  thing  in  the  Act,  any  matter  coming  within  any  of  the  subjects 
enumerated  in  the  91st  section  shall  not  be  deemed  to  come  within 
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the  class  of  subjects  enumerated   in   the  92ncl  section,  however 
much  tliey  may  appear  to  do  so. 

It  was  argued,  that  what  was  intended  by  this  clause  was  to 
exclude  the  subjects  enumerated  in  the  91st  section  from  a  portion 
only  of  the  subjects  enumerated  in  the  92nd  section,  namely :  those 
only  "  of  a  local  or  private  nature,"  the  contention  being  that  the 
92nd  section  comprehends  other  subjects  than  those  which  come 
under  tha  description  of  "  local  or  private,"  and  so  that,  in  effect, 
the  intention  was  merely  to  declare  that  none  of  the  items  enume- 
rated in  section  91  shall  be  deemed  to  come  within  item  16  of  sec. 
92.  If  this  were  the  true  construction  of  the  clause,  it  would 
make  no  difference  in  the  result,  nor  would  it  effect  anything  in  aid 
of  the  contention  in  support  of  which  the  argument  was  used  ;  for 
the  previous  part  of  the  91st  section,  in  the  most  precise  and  im- 
perative terms,  declares  tliat,  '^  notwWifAandiinj  anythUuj  in  tJiis 
^cf,"— notwithstanding;  therefore,  anything  Avhether  of  a  local  or 
private  nature,  or  of  any  other  character,  if  there  be  anything  of 
any  other  character  enumerated  in  the  92n.d  section,  the  exclusive 
legislative  authority  of  the  Parliament  of  Canada  extends  to  all 
matters  coming  within  tlie  class  of  subjects  enumerated  in  the  91st 
section.  But,  in  truth,  all  the  items  enumerated  in  the  92nd  section 
are  of  a  Provincial  and  domestic,  that  is  to  say,  of  a  "  local  or 
private  "  nature.  The  frame  of  the  92nd  section  differs  from  that 
of  the  91st  in  its  form.  That  of  the  91st  is  general,  of  the  ')2nd 
particular  ;  but  this  is  precisely  in  character  with  the  nature  of  the 
jurisdiction  intended  to  be  given  to  each.  By  the  91st  section,  the 
Imperial  Parliament  unequivocally,  but  in  general  terms,  declares 
its  intention  to  be  to  place  under  the  jurisdiction  of  the  Dominion 
Parliament  all  matters,  excepting  only  certain  particular  matters 
assigned  by  the  Act  to  the  Local  Legislatures.  This  mode  of  ex- 
pression seemed  to  require  a  particular  enumeration  of  those  sub- 
jects so  to  be  assigned  to  the  Local  Legislatures.  Tlie  92nd  section, 
therefore,  instead  of  dealing  with  the  subjects  to  be  assigned  to  the 
Local  Legislatures  in  the  same  general  terms  as  had  been  used  in 
the  91st  section,  by  pl.acing  under  the  jurisdiction  of  those  Legisla- 
tures all  matters  of  a  purely  local  or  private  nature  within  the  Prov- 
ince (a  mode  of  expression  which  would  naturally  lead  to  doubt 
and  confusion,  and  would  be  likely  to  bring  about  that  conflict 
which  it  was  desirable  to  avoid),  enumerates,  under  items  number- 
ing from  1  to  15  inclusive,  certain  particular  subjects,  all  of  a 
purely  Provincial,  municipal  and  domestic,  that  is  to  say,  "of  a 
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local  or  private"  character,  and  tlien  winds  up  with  item  No.  16 —  1880 

a  wise  precaution,  desi.t,'ned,  as  it  seems  to  me,  to  prevent  tlie  par-  ,,  ^""^ 
ticular  enumeration  of  the  "  hical  and  private  ''  matters  included  in  FiiEDKHicTo.v 
the  items  1  to  15  being  construed  to  operate  as  an  exclusion  of  any  r^^^^^  qVkkn 
other  matter,  if  any  there  miglit  be,  of  a  merely  local  or  private 
nature.  The  wisdom  of  tliis  mode  of  framing  the  Olst  and  92nd 
sections  appears  when  we  read  tlie  items  enumerated  in  the  91st 
section  some  of  which  might  be  well  considered  ti)  be  matters 
wliich  would  come  within  some  of  the  subjects  enumerated  in  the 
02u(l  sectit)n ;  but  the  scheme  of  the  Act  being  to  vest  in  the  Local 
Lo<ns]atures  all  matters  of  a  purely  provincial,  munici2:)al  and  domes- 
tic or  "  of  a  local  or  private '"  nature,  and  in  the  Dominion  Parlia- 
ment all  matters  which,  although  they  might  appear  to  come  within 
the  description  of  Provincial,  or  municipal,  or  "local  or  private," 
were  deemed  to  possess  an  interest  in  which  the  inhabitants  of  the 
whole  Dominion  might  be  considered  to  be  alike  concerned,  and 
that,  therefore,  these  matters  should  be  under  the  control  of  the 
Dominion  Parliament,  in  order  to  prevent  doubt  as  to  those  matters 
it  was,  as  it  seems  to  me,  a  necessary  and  wise  provision  to  make, 
that  notwithdaniiitg  anijthiHq  in  the  Ad,  and  however  much  any 
of  the  items  enumerated  in  the  91st  section  might  appear  to  come 
within  the  subjects  wliich,  as  being  of  a  purely  "  local  or  jirivate  " 
nature,  were  enumerated  in  the  92nd  section,  yet  thej*  shoukl  not 
he  deemed  to  come  within  such,  classification  or  description  We 
may,  then,  as  it  appears  to  me,  adopt,  as  a  canon  of  construction 
of  these  two  sections,  the  rule  following: 

All  subjects  of  whatever  nature,  not  excl nsivel ij  assigne<l  to  the 
Local  Legislatures,  ai'e  placed  under  the  supreme  control  of  the 
Dominion  Parliament,  and  no  matter  is  exclusively  assigned  to  the 
Local  Legislatures  unless  it  be  within  one  of  the  subjects  expressly 
enumerated  in  section  92,  and  i,s  at  the  same  time  untsiile  of  all  of 
the  items  enumerated  in  section  91,  by  wliich  term  '^  ontsi<h>  of"  I 
mean  does  not  involve  any  interference  with  any  of  the  subjects 
comprehended  in  any  of  such  items. 

It  was  argued  that  this  rule  could  not  be  ado[tted  as  one  of 
universal  application — that  it  would  not  apply  to  the  terms  "mar- 
riage and  divorce,"  in  item  20  of  the  91st  section,  contrasted  with 
"  si:Jf)n)iizatio)i  of  marriage,"  in  item  12  of  the  92nd  sectiim,  but 
these  matters  respectively  are  i:)laced  in  those  sections  in  perfect 
accord  with  the  scheme  of  the  Act  as  above  defined  and  with  the 
above  rule. 
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1880  "Solemnization  of  marriage,"  that  h  to  say,  the  power  of  regu- 

_  """^  lating  the  form  of  the  ceremony — the  n»ode  of  its  celebration — is  a 

City  of  "  ■' 

Fhkdeuicton  particular  subject  expressly  placet!   under  the  jurisdiction  of  the 

Local  Legislatures,  as  a  matter  which  has  always  been  considered  to 
be  iiurely  of  a  local  character.  It  was  a  matter  purely  of  Provincial 
importance  whether  the  ceremony  should  take  place  before  the  civil 
magistrate,  or  whether  it  should  be  a  religious  ceremony ;  this  was 
a  matter  in  which  the  inhabitants  of  the  different  Provinces  might 
take  a  different  view.  It  was,  therefore,  a  matter  '  entially  to  be 
regarded  as  "■  local,"  and  as  such  to  be  placed  under  the  jurisdiction 
of  the  Local  Legislatures.  It  is,  therefore,  specifically  mentioned 
as  exclusively  assigned  to  these  Legislatures,  but  as  it  is  the  solcm- 
nhation  of  the  marriage  which  is  the  only  matter  in  connection  with 
marriage  which  is  so  exclusively  assigned,  then  all  other  matters 
connected  with  marriage  are,  by  the  express  terms  of  the  Act, 
independently  of  the  particular  enumeration  in  the  91st  section, 
vested  in  the  Dominion  Parliament.  That  there  are  other  matters 
connected  with  and  involved  in  the  term  ■'marriage"  besides  the 
form  of  the  ceremony  of  its  solemnization,  there  can  be  no  doubt,  as, 
for  exami)le,  the  competency  of  the  parties  to  the  contract  to  enter 
into  it — the  effect  upon  the  status  of  the  children,  if  presumed  to  be 
dc  fado  entered  into  by  persons  not  competont  by  law  to  enter  into 
it — its  obligatfjry  force  when  entered  into — the  power  of  dissolving 
the  tie  when  entered  into — these  are  all  matters  which  (inasmuch 
as  the  solemnaatiun  of  the  ceremony  is  all  that  is  mentioned  in  the 
92nd  section  in  relation  to  marriage^  would  come  under  the  control 
of  the  Dominion  Parliament  by  the  mere  force  of  the  clause  which 
enacts  that  tiie  Dominion  Parliament  sliall  have  jurisdiction  over 
all  matters  not  exclusively  assigned  by  the  Act  to  the  Local  Legis- 
latures, without  any  enumeration  whatever  of  items  in  the  9ist  sec- 
tion ;  but,  for  greater  certainty,  tlie  Act  expivssly  mentions  in  the 
91at  section  "  marriage  and  divorce,"  and  the  rit/c  taken  from  the 
Act  says  in  effect,  that  these  terms  so  used  in  item  20,  in  the  91st 
section,  shall  not  be  deemed  to  come  within  the  term  "solemniza- 
tion of  marriage  "  in  item  12  of  the  i)2nd  section.  The  matters 
mentioned  in  these  respective  items  are  then  declared  to  be  diverse 
and  distinct.  "  SulenDii-'ttioii  of  marriage  "  is,  then,  a  matter  "  out- 
side of"  the  term  "  marrifige  .and  divorce,"  in  the  91st  section,  and 
the  result  is  that  the  apjilication  of  the  rule  (in  perfect  conformity 
with  the  theory  of  tlie  scheme  of  the  Act  as  above  detined)  leaves 
the  power  of  legislating  as  to  the  form  of  the  ceremony  as  a  purely 
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The  only  question,  then,  which  we  have  to  consider  is,  does  the    Xhk  Queen. 
matter  which  is  the  subject  of  legislation  in  the  Canada  Temperance 
Act,  1878,  come  ivithin  any  of  the  subjects  by  the  B.  N.  A.  Act 
exclusively  assignea  to  the  Local  Legislatures  ? 

In  the  Court  below,  it  seems  to  have  been  considered  sufficient  to 
make  the  Act  to  be  vltra  vires  of  the  Dominion  Parliament,  if  its 
provisions  are  of  a  nature  to  atfect  injuriously  the  power  given  to 
tiie  Local  Legislatures,  under  item  9  of  section  92,  to  legislate  in 
respect  of  "shop,  saloon,  tavern,  auctioneer,  and  other  licenses, 
in  order  to  the  raising  of  a  revenue  for  Provincial,  local,  or  muni- 
cipal purposes. " 

But  this  is  clearly  an  erroneous  view,  for  nothing  can  be  more 
explicit  than  the  provision  of  the  statute  which  declares  that,  if 
power  to  legislate  upon  the  matter  in  question  is  ti,ot  given,  and 
exclusivcl ij  (jiven,  to  the  Local  Legislatures,  it  is  vested  in  the 
Dominion  Parliament.  One  of  the  learned  judges  in  the  Court 
below  seems  to  have  inverted  .ne  rule  expressly  laid  down  in  the 
B.  N.  A.  Act  for  our  guidance  when  he  says  that  ' '  Unless  the  power 
to  pass  the  Canada  Temperance  Act  is  given  under  the  enumerated 
classes  of  subjects  exclusively  assigned  to  Parliament,  the  Act  is 
xiltra  vires,  as  interftnng  with  property  and  civil  rights  in  the  Prov- 
ince, the  right  to  legislate  on  which  is  exclusively  assigned  to  che 
Local  Legislatures." 

The  converse  of  this  is  what  in  fact  the  Act  says  ;  and  although  it 
may  be  admitted,  that  if  the  power  to  legislate  upon  any  subject  is 
not  in  the  Dominion  Parliament  it  is  in  the  Provincial  Legislatures — 
for  all  matters  must  come  within  the  jurisdiction  either  of  Parlia- 
ment or  of  the  Local  Legislatures — yet  the  unerring  test  t<<  deter- 
mine Avhether  the  power  to  pass  the  Act  is,  or  is  n"t,  vested  in  the 
Dominion  Parliament  is  to  inquii-e,  under  the  application  of  the 
rule  as  I  have  above  stated  it,  does  it,  or  Joes  it  not,  deal  with  a 
subject  jurisdiction  over  which  is  given  exclusively  to  the  Local 
Legislatures  ?  for,  if  not,  it  is  vested  in  the  Parliament. 

Now,  that  the  intemperate  use  of  spirituous  liquors  is  the  fruitful 
cause  of  the  greater  part  of  the  crime  which  is  committed  through- 
out the  Dominion — that  it  is  an  evil  of  a  national  rather  than  of  a 
local  or  Provincial  character,  will  not,  I  apprehend,  be  denied.     The 
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~*~'  evil  is,  therefore,  a  subject  of  national  rather  than  of  Provincial 
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Fredkuicton  impiiit,  and  the  devising  and  enacting  such  measures  into  law,  as 

'•  calculated  to  promote  the  peace,  order,  and  good  g(jvernnient  of 

Canada,  is  a  matter  in  which  the  Doiniuicju  at  large  and  all  its  in- 
hahitants  are  concerned. 

When  we  tind,  then,  the  design  of  the  B.  N.  A.  Act  to  be  to 
impart  to  the  Dominion  Parliament  a  (luasl  national  character,  and 
to  assign  to  the  Legislatures  of  the  Provinces  carved  out  of  and 
subordinated  to  the  Dominion  matters  only  of  a  purely  Prcn-incial 
imp(jrtance,  if  the  (question,  whether  the  power  to  pass  such  an  x\ct 
as  the  one  under  consideration  arose  upon  the  construction  of  the 
Act,  as  if  it  contained  the  clause,  that :  "It  shall  be  lawful  for  thu 
Queen,  by  and  with  the  advice  and  c<.insent  of  the  Senate  and  House 
of  Commons,  to  make  laws  for  the  peace,  order,  and  good  g(n'ern- 
ment  (jf  Canada  in  relation  to  all  matters  not  coming  within  the  class 
of  subjects  by  this  Act  assigned  exclusively  to  the  Legislatures  of  thr 
Provinces" — followed  by  the  enuraeration  of  the  items  in  the  9-'nd 
section  assigned  to  the  Local  Legislatures,  and  without  any  enumera- 
tion of  the  items  which  for  greater  certainty  have  been  inserted  in 
section  91,  I  should  have  great  difficulty  in  coming  to  the  conclusion 
that,  under  the  terms  (jf  the  IJ'th  item  of  section  92,  namely,  "  prop- 
erty and  civil  rights  in  tlie  Province,"  any  jjower  was  given  to  pass 
such  an  Act  as  the  Canada  Temperance  Act,  1878,  which  undoubtedly 
professes  t(i  deal  with  a  subject  <jf  a  national  rather  than  of  a  Pro- 
vincial import  ;  but  with  the  enumeration  of  the  particular  items 
inserted  in  section  91,  and  regarding  the  whole  scope,  object  and 
frame  of  the  Act,  it  is  clear  beyond  all  (question,  that  the  Act  under 
consideration  is  ultra  vires  of  the  Pi'ovincial  Legislatures. 

Turning  to  the  Act,  we  lind  it  to  be  entitled  "  An  Act  respectiiiu; 
the  Traffic  in  Intoxicating  Liipiors  ;"  its  object,  as  stated  in  its  pre- 
amble, is  to  promote  temperance  as  a  thing  most  desirable  to  ])v 
promoted  in  the  Dominion  ;  the  means  adopted  in  the  Ace  for  at- 
taining this  end  consist  in  regulating  and  restraining  the  exercise 
of  the  trade  or  traffic  in  int(jxicating  liquors.  Reading,  therefore, 
the  object  of  the  Act  to  be  as  it  was  read  in  the  Court  below, 
namely,  to  endeavour  to  remove  from  the  Dominion  the  national 
curse  of  intemperance,  and  observing  that  the  means  adopted  to 
attain  this  end  consist  in  the  imposition  of  restraints  U2)on  the  mode 
of  carrying  on  a  particular  trade,  namely,  tlie  trade  in  intoxicating 
liquors,  it  cannot  admit  of  a  d(jubt   that  power  to  pass  such  an  Act, 
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intoxicating  Lquors,   or  to  impose  any  rules  or  regulations,  not       r'^~^ 

i-/ITV  OF 

merely  for  municipal  or  police  purposes,  to  govern  the  persons  Fhkukiucton 
engaged  in  that  trade,  and  assuming  to  proliibit  the  sale  of  licpiors,  r^,^^^^  qukkn. 
except  under  and  subject  to  the  conditions  imposed  by  the  Act,  is 
not  only  not  given  exclusively,  but  is  not  at  all  given  to  the  Prci- 
vincial  Legislatures.  The  principle  of  Rcrjina  v.  Jiistices  of  Kixt/x 
(li,  decided,  and  i)roperly  so  decided,  in  the  Court  from  which  this 
appeal  comes,  is  etjually  applicable  to  exclude  from  the  jurisdiction 
of  the  Local  Legislatures  all  power  to  pass  such  an  Act. 

Tlie  Act,  then,  being  ultra  vitrn  of  the  Pnjvincial  Legislatures,  as 
dealing  with  a  subject  not  exclusively  assigned  to  the  Provincial 
Legislatures,  cadit  qucedio,  for  that  point  being  so  determined,  it 
follows,  by  the  express  provision  of  the  B.  N.  A.  Act,  that  it  is 
within  the  jurisdiction  of  the  Dominion  Parliament. 

Tlie  Court  has  no  jurisdiction  other  than  is  given  to  it  by  the  Act 
of  the  Dominion  Parliament  which  constitutes  it,  and  that  Act 
does  not  authorize  it  to  assume  to  impose  restrictions  upon  Parlia- 
ment as  to  the  terms,  conditions  and  provisions  to  be  contained  in 
any  Act  passed  by  it  upon  any  subject  which  is  within  its  jurisdic- 
tion to  legislate  upon.  That  point  being  determined,  the  jurisdic- 
tion of  Parliament  as  to  the  terms  of  such  legislation  is  as  absolute 
as  was  that  of  the  Parliament  of  Old  Canada,  or  as  is  that  of 
the  Imperial  Parliament  in  the  United  Kingdom,  over  a  like 
subject. 

What,  therefore,  may  be  the  opinion  of  text  writers,  or  what 
may  be  the  decision  of  the  United  States  Courts,  as  to  the  powers 
of  the  Central  Government  and  Congress,  or  of  the  Legislatures 
of  the  several  States,  upon  the  like  subject,  is  unimportant ;  for,  as 
the  Dominion  Government  and  Parliament  are  founded  upon  the 
model  of,  and  made  similar  in  principle  to,  those  of  the  United 
Kingdom  of  Great  Britain  and  Ii-eland,  it  follows  that,  once  it  is 
established  that  the  subject-matter  of  the  Temperance  Act  of  1878 
is  a  matter  within  the  jurisdiction  of  the  Dominion  Parliament  to 
legislate  upon,  the  provisions  of  that  Act  are  as  valid  and  binding, 
and  beyond  the  jurisdiction  of  this  Court  to  deal  with,  otherwise 
than  by  construing  it,  as  the  Temperance  Act  of  1804,  from  which 
the  Act  of  1878  is  taken,  was  valid  and  binding,  and  beyond  the 
jurisdiction  of  the   Courts  of  Old  Canada  to  deal   with,  otherwise 

(1)  2  Pugsley,  .535. 
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1880  than  by  construing,  and  as  a  similar  Act  in  Great  Britain,  if  passed 

"'"'  by  tlio  liritish  Parliament,  would  bo  valid  and  bindiu''  upon  tlu' 

City  of  J           , 

KuKDKiucTON  Courts  tliere. 

Tiiic  cVuKKN  -^^  ^^  unnecessary,  therefore,  to  discuss  any  of  the  other  matters 

,  — ~,  relied  upon  in  the  Court  below,  and  referred  to  in  the  argument 

Canada!  before  us,  and  the  appeal  must  be  allowed  with  costs. 


Gwynne,  J. 


Appeal  allowed  with  costs. 
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AN- 1)  F(l>.  21; 

Christian  A.  Eoukrtson   IleHpondcnt.     ^i" ''-''''• 

On  appeal  from  the  Exchequer  Court  of  Canada. 

[Ucportai  6  Can.  S.  C.  It  52.] 

Fisheries,  rcyiilatio)t,  and  prutectioii  of — B.  N.  A.  Act,  ss.  01,  9,2,  100 
— I'ropcrty  and  civil  ri<jht,t — ."U  Vicf.  c.  GO,  D. 

The  B.  N.  A.  Act,  in  assigning  to  the  Parliament  of  Canada  the 
right  to  legishito  witii  respect  to  Sea  Coast  and  Inhmd  Fisheries, 
did  not  tliereby  give  authority  iv  deal  with  (juestions  of  prop- 
erty and  civil  rights,  such  as  the  ownership  of  the  beds  of  the 
rivers  or  of  the  fisheries,  or  the  right  of  individuals  therein. 

^\'llat  the  Act  gave  to  Parliament  was  a  right  to  legislate  in  regard 
to  matters  of  national  and  general  concern, such  as  the  forbid- 
ding fisli  to  be  taken  at  improper  seasons,  or  in  an  improper 
manner,  or  with  destructive  instruments — such  general  laws  as 
are  for  the  benefit  of  the  public  at  large  as  well  as  of  the 
owner. 

Under  the  B.  N.  A.  Act,  the  exclusive  rights  of  fishing  vested  in  the 
proprietors  of  non-navigable  rivers  being  in  every  sense  of  the 
word  "  property,"  can  be  interfered  with  only  by  the  Provincial 
Legislatures  in  exercise  of  the  powei's  given  to  them  to  legislate 
respecting  property  and  matters  of  a  local  or  private  nature. 

The  rights  of  the  Provincial  Governments  in  respect  of  fisheries  in 
non-navigable  waters  the  beds  of  which,  not  having  been  granted 
before  Confederation,  were  then  vested  in  the  Provinces  as  part 
of  the  public  domain,  do  not  differ  from  the  rights  of  private 
owners  which  had  been  acquired  by  grant  from  the  Crown  be- 
fore that  date,  and  a  lease  made  by  the  Minister  of  Marine  and 
Fisheries  of  a  non-navigable  portion  of  a  river  in  the  Province 
of  New  Brunswick,  passing  partly  through  granted  and  partly 
through  ungranted  lands,  was  therefore  held  to  be  void. 

♦  Present :— Ritchie,    C.J.,    and   Strong,    Fournikr,     Hknry    and 
Tascheukau,  JJ. 
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1882  Appeal  from  a  judgment  rendered  by   Mr.  Justice 

The  (.Jueen  Gwynne  in  the  Exchequer  Court  of  Canada,  in  the  mat- 
ter of  the  petition  of  right  of  Christian  A.  Robertson, 
the  above-named  respondent. 

The  following  special  case  was  agreed  to  by  the  parties : 
"  The  Miramichi  river  at  Price's  Bond  is  about  forty 
or  forty-live  miles  above  the  ebb  and  flow  of  the  tide. 
The  stream,  for  the  greater  part,  from  this  point  upward, 
is  navigable  for  canoes,  small  boats,  flat-bottom  scows, 
logs  and  timber.  Logs  are  usually  driven  down  the 
river  in  high  water  in  the  spring  and  fall.  The  stream 
is  rapid.  During  summer  it  is  in  some  places  on  the 
bars  very  shallow.  In  the  salmon  fishing  season,  say 
June,  July  and  August,  canoes  have  to  be  hauled  over 
the  very  shallow  bars  by  hand. 

"  On  the  5th  November,  A.I).  1835,  a  grant  issued  to 
the  Nova  Scotia  and  New  Brunswick  Land  Company  of 
580,00u  acres,  which  included  within  its  limits  that 
])ortion  of  the  Miramichi  river  which  is  in  question,  and 
the  said  gi-ant  contained,  together  with  the  usual  grant- 
ing clauses,  the  following  clause: — 'Excepting  also  out 
of  the  said  tract  of  land  described  within  the  said 
bounds,  all  and  every  lot,  piece  and  parcel  of  land  which 
have  been  heretofore  by  us  or  our  predecessors  given  or 
granted  to  anj^  person  or  persons  whatsoever,  or  to  any 
body  corporate,  by  any  grant  or  conveyance  under  the 
Great  Seal  of  the  Province  of  New  Brunswick,  or  the 
Great  Seal  of  the  Province  of  Nova  Scotia  during  the 
period  when  the  said  hereby  granted  tract  of  land  was 
part  and  parcel  of  our  said  Province  of  Nova  Scotia, 
together  with  all  privileges,  etc.,  and  also  further  except- 
ing the  bed  and  waters  of  the  Miramichi  river,  and  the 
beds  and  waters  of  all  the  rivers  and  streams  which 
empty  themselves  either  into  the  river  St.  John  or  the 
river  Nashwaak,  so  far  up  the  said  rivers  or  streams 
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respectively  as  the  same  respectively  pass  through  or  over        i**82 
any  of  the  said  heretofore  previously  granted  tracts,   thk  Quken 
pieces  or  parcels  of  land  hereinbefore  excepted.'     (Copy   robjmItson. 
of  grant  may  be  referred  to.)  Stato7ent. 

**  Copies  of  grants  made  prior  to  the  grant  to  the 
Nova  Scotia  and  New  Brunswick  Land  Company,  of  some 
lots  within  and  some  immediately  adjoining  and  outside 
of  the  boundaries  of  the  company's  tract,  to  Steven 
Hovey,  Peter  Hayes,  Thomas  Hunter  and  James  Young, 
and  twelve  other  copies  of  letters  patent  are  herewith 
and  may  be  referred  to.  The  other  grants  to  the  others 
within  the  company's  tract  are  in  similar  form  ;  copy  of 
map  annexed  to  the  grant  to  the  company  is  also  tiled 
herewith  ;  and  all  are  made  part  of  this  case. 

"  On  the  first  day  of  January,  A.D.  1874,  the  Honour- 
able Peter  Mitchell,  then  being  the  Minister  of  Marine 
and  Fisheries  in  and  for  the  Dominion  of  Canada,  did, 
in  pursuance  of  the  powers  purporting  to  be  vested  in 
him  by  the  Act  of  the  Parliament  of  Canada,  intituled 
'  An  Act  for  the  regulation  of  fishing  and  protection  of 
the  fisheries,'  lease  to  suppliant  as  follows  : — 

Lease  of  Fishery. 

"  Dominion  of  Canada,  to  wit : 

"  Lease  between  Her  Majesty,  acting  by  and  through 
the  Minister  of  Marine  and  Fisheries  for  the  Dominion 
of  Canada,  of  the  one  part,  and  Christian  A.  Robertson, 
Esquire,  of  the  city  of  St.  John,  New  Brunswick,  of  the 
other  part. 

"Her  Majesty  hereby  leases,  for  the  purpose  of  Hy- 
fishing  for  salmon,  unto  the  said  Christian  A.  Piobertson, 
hereto  present  and  accej)ting  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  for  and  during 
the  period  hereinafter  mentioned,  and  under  the  condi- 
tions hereinbelow  stipulated,  a  certain  fishing   station 
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situated  on  the  south-west  Miraraichi  river,  in  the  Prov- 
ince of  New  Brunswick,  and  described  as  follows,  that  is 
to  say :  the  fluvial  or  angling  division  of  the  south-west 
Miramichi  river  from  Price's  Bend  to  its  source. 

"  The  present  lease  is  hereby  made  for  and  during 
the  space  and  term  of  nine  years,  to  be  computed  and 
reckoned  from  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy-four,  until  the  thirty-first  day 
of  December,  which  will  be  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-two,  and  on  the 
following  conditions : — 

"  Ist.  That  the  said  lessee  shall  pay  to  Her  Majesty, 
into  the  hands  of  the  Minister  of  Marine  and  Fisheries 
for  the  time  being,  or  such  other  person  or  persons  duly 
authorized  to  receive  the  same,  an  annual  rent  of  fifty  dol- 
lars currency,  the  said  rent  payable  annually  in  advance. 

"  2nd.  That  the  said  lessee  shall,  in  the  use  and  occu- 
pation of  the  fishery  station  and  privileges  hereby  leased, 
and  the  working  of  the  same,  in  every  respect  conform 
to  all  and  every  the  provisions,  enactments  and  require- 
ments of  the  fishery  laws  now,  or  which  may  hereafter 
be  in  force,  and  comply  with  all  rules  and  regulations 
adopted  or  to  be  passed  by  the  Governor-General  in 
Council  relative  thereto. 

"3rd.  That  the  lessee  shall  neither  concede  nor  trans- 
fer any  interest  in  the  present  grant,  nor  sub-let  to  any 
one  without  first  duly  notifying  the  Department  of 
Marine  and  Fisheries,  and  receiving  the  written  consent 
of  the  Minister  thereof,  or  some  other  person  or  persons 
authorized  to  that  effect.  Provided  always  that  actual 
settlers  shall  enjoy  the  privilege  of  fishing  with  a  rod 
and  line,  in  the  manner  known  as  fly  surface-fishing,  in 
front  of  their  own  properties. 

"  4th.  That  the  said  lessee  shall  not  have  any  right, 
claim  or  pretension  to  any  indemnity  or  abatement  of 
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rent  by  reason  of  a  decrease  or  failure  in  the  fishery  by 
these  presents  leased. 

"5th.  That  in  default  of  payment  by  the  said  lessee 
of  the  rent  as  hereinbefore  stipulated,  or  by  his  neglect, 
default  or  evasion,  failure  or  refusal  to  fulfil  any  of  the 
other  clauses  and  conditions  of  this  lease,  the  same  may, 
at  the  option  of  the  lessor,  be  at  any  time  determined 
and  put  an  end  to  upon  notice  thereof  to  the  said  lessee 
by  letter  posted  to  him  to  the  post  office  nearest  to  the 
said  premises,  or  by  personal  notice  through  any  over- 
seer of  fisheries  for  the  Province  of  New  Brunswick,  or 
other  person  by  the  Minister  of  Marine  and  Fisheries 
deputed  for  the  purpose,  and  the  said  lease  p^^  11  become 
absolutely  void,  and  the  Crown  may  thereupon  enter  into 
possession  and  enjoyment  of  the  said  station  and  privi- 
leges without  any  indemnification  for  improvements  or 
recourse  to  law,  and  re-let  the  same  ;  the  said  lessee  being 
moreover  held  bound  and  liable  for  all  loss  or  damage 
which  might  accrue  or  arise  to  the  Crown  by  reason  of 
receiving  a  lower  rent,  or  being  unable  to  re-lease  the 
premises  and  privileges  appertaining  thereto  or  otherwise. 

"6th.  That  the  said  lessee  binds  himself  to  establish 
and  maintain  efficient  private  guardianship  upon  the  said 
stream  throughout  each  season,  to  the  satisfaction  of  the 
lessor,  who  reserves  the  right  of  four  rods. 

"  This  said  lease  (in  duplicate)  made  and  passed  on 
the  thirty-first  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-three,  in  pres- 
ence of  the  undersigned  witnesses. 

"P.  Mitchell, 
Minister  of  Marine  (iiul  Fiaheries. 
"  Witness :  S.  P.  Bauset. 

"Countersigned.  "  W.  F.  Whitcher, 

Commitisioner  of  Finheries. 

"Witness  :  W.  H.  Venning.  "C.  A.  Bobeiitson. 
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"  It  i8  admitted  for  the  purpose  of  this  case : 
"  1.  That  the  Government  of  Canada  did  not  own  the 
lands  adjoining  the  said  river  within  the  limits  of  the 
said  lease. 

"2.  That  the  said  lease  includes  all  that  portion  of 
the  south-west  Miramichi  river  included  in  the  lands  of 
the  aforesaid  grant  to  the  Nova  Scotia  and  New  Bruns- 
wick Land  Company;  and  also  the  remainder  of  the 
river  ahove  the  said  grant  up  to  its  source,  which  last 
portion  of  the  river  passes  through  ungranted  land,  and 
is  of  comparatively  little  value  for  the  purpose  of  salmon 
fishing.  That  the  said  river  for  several  miles  up  the 
stream,  and  above  and  below  the  lots  and  parcels  of  land 
previously  granted  to  the  said  New  Brimswick  and  Nova 
Scotia  Land  Company,  and  excepted  in  the  said  grant,  is 
within  the  boundaries  of  the  land  described  in  the  said 
grant.  That  under  the  said  lease  the  suppliant  entered 
upon  the  said  tiuvial  division  so  leased  to  him,  and  paid 
the  annual  rent,  and  fulfilled  and  performed  all  the  con- 
ditions and  agreements  and  provisions  in  the  said  lease 
contained  on  his  part  and  behalf  to  be  kept,  fulfilled,  and 
performed. 

"  3.  That  although  the  suppliant  under  the  said  lease 
claimed  to  be  in  occupation  of  the  said  fishery  station 
described  in  aforesaid  lease,  and  to  have  the  exclusive 
right  of  fishing  therein,  and  that  subject  to  the  reserva- 
tions in  the  said  lease  he  had  the  right  of  preventing  all 
persons  from  fishing  for  salmon  within  the  bounds  of  the 
said  fishery  station,  James  Ste:x(lman  and  Edgar  Hanson, 
who  were  not  actual  settlers,  and  who  did  not  have  or 
claim  to  have  any  lease,  license  or  permission  so  to  do 
from  the  Minister  of  Marine  and  Fisheries,  or  from  the 
suppliant,  did  (with  the  permission  and  consent  of  and 
under  and  by  virtue  of  conveyances  from  the  said  Nova 
Scotia  and   New  Brunswick  Land  Company  of  land, 
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including  a  portion  of  the  said  river  above  the  aforesaid        1882 
grants  so  excepted  and  reserved  in  said  grant  to  the  x„g  qi;kkn 
Company),  (hn-ing  the  year  1875,  and  during  the  season    kobkut.son. 
when  riy-fishing  was  hiwful,  enter  upon  the  said  portion 
of  the  river,  being  a  part  of  the  river  so  leased  as  afore- 
said, and  lished  for  and  caught  salmon  by  tly-tishing 
against  the  will  of  suppliant  and  against  his  consent. 

"  4.  That  in  order  to  maintain  his  rights  and  privi- 
leges, and  the  right  of  fishing  purporting  to  be  granted 
and  demised  to  the  suppliant  by  the  said  lease,  the  sup- 
pliant prevented  the  said  James  Steadman  and  Edgar 
Hanson  from  tly-fishing. 

"  5.  That  the  said  James  Steadman  and  Edgar  Hanson 
resi^ectively  brought  actions  against  the  suppliant  and 
his  servants  for  and  by  reason  of  such  prevention  from 
fishing,  as  above  stated,  and  such  proceedings  were 
thereupon  had  that  the  said  James  Steadman  and  Edgar 
Hanson  recovered  against  the  suppliant  damages  and 
costs,  which  the  suppliant  has  been  obliged  to  pay,  and 
that  the  Supreme  Court  of  New  Brunswick  on  appeal  (see 
StiUhhnan  v.  Rohcrtson  <-t  (tl.,  and  llnuaoti  v.  liohcrtson 
et  (d.  (1),)  held  that  the  Minister  of  Marine  and  Fisheiies 
had  no  right  or  power  to  issue  the  said  fishery  lease,  and 
that  the  same  was  null  and  void. 

"  6.  That  in  and  about  the  defence  of  the  said  actions 
the  suppliant  also  incurred  costs  and  expenses. 

"  7.  That  also  by  reason  of  the  premises  the  suppliant 
has  sustained  other  loss  and  damage. 

*'  8.  That  in  establishing  and  maintaining  efficient 
private  guardianship  upon  the  said  stream  through  the 
season,  required  l)y  the  said  lease,  the  suppliant  has 
also  expended  money. 

"  9.  That  the  suppliant  therefore  prays  that  Her 
Majesty  will  be  pleased  to  do  what  is  right  and  just  in 
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^^  the  premises,  and  cause  the  8upi)Hant  to  be  reimbursed 
Thr  Qukkn  and  compensated  for  the  moneys  so  expended  by  him 
Kohkutson.  as  aforesaid,  and  for  the  losses,  damages  and  injuries 
Statkmknt.   sustained  by  him  as  aforesaid. 

"  10.  It  is  agreed  that  the  statements  above  set  out 
are  admitted  for  the  purpose  of  this  special  case,  and 
are  to  be  used  for  the  purpose  of  enabling  the  court  to 
decide  the  questions  of  law  raised  hereby. 

"11.  It  is  also  agreed  that  either  party  may  appeal 
from  the  judgment  to  be  jjronouneed  in  the  above  case 
as  upon  a  demurrer. 

"  The  following  questions  are  therefore  submitted  for 
the  decision  of  the  court : — 

"  1.  Had  the  Parliament  of  Canada  power  to  pass 
the  2nd  section  of  the  said  Act  entitled  'An  Act 
for  the  regulation  of  fishing  and  the  protection  of  the 
Fisheries  ? ' 

"  2.  Had  the  Minister  of  Marine  and  Fisheries  the 
right  to  issue  the  fishery  lease  in  question  ? 

"3.  Was  the  bed  of  the  south-west  Miramichi  within 
the  limits  of  grant  to  the  Nova  Scotia  and  New  Bruns- 
wick Land  Company,  and  above  the  grants  mentioned 
and  reserved  therein,  granted  to  the  said  company  ? 

"4.  If  so,  did  the  exclusive  right  of  fishing  in  said 
river  thereby  pass  to  the  said  company  ? 

"5.  If  the  bed  of  the  river  did  not  pass,  had  the  com- 
pany, as  riparian  proprietor,  the  right  of  fishing  ad 
Jilum  aquce ;  and  if  so,  was  that  right  exclusive  ? 

"  6.  Have  the  grantees,  in  grants  of  lots  bounded  by  said 
river,  or  by  any  part  thereof,  and  excepted  from  the  said 
company's  grant  any  exclusive  or  other  right  of  fishing 
in  said  river  opposite  their  respective  grants  ? 

"  7.  If  an  exclusive  right  of  fishing  in  a  portion  of  the 
Miramichi  river  passed  to  said  company,  or  to  the 
grantees  in  the  excepted  grants,  or  any  of  them,  could 
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the  Minister  of  Marine  and  Fisheries  issue  a  valid  fishery        1882 
lease  of  such  portion  of  the  river  ?  Thk  qi  kkn 

"  8.  Where  the  lands  (above  tidal  water)  through  which   koheutson. 
the  said  river  passes  arc  ungranted  by  the  Crown,  could    statkmknt. 
the  Minister  of  Marine  and  Fisheries  lawfully  issue  a 
lease  of  that  portion  of  the  river  ? 

"  9.  It  is  understood  and  agreed,  that  if  upon  the  final 
determination  of  the  case  it  be  held  that  the  Govern- 
ment had  no  power  to  make  the  lease  in  question  to  Mr. 
Kobertson,  an  order  shall  be  made  referring  it  to  the 
proper  ofiicer  of  the  court,  to  take  an  account  of  the 
expenses  actually  and  properly  incurred  by  ^Ir.  Robert- 
son, in  connection  with  the  suits  in  the  courts  of  New 
Brunswick,  and  such  other  actual  expenses  as  he  may 
have  been  put  to  on  account  of  the  action  of  the  parties 
who  intercepted  the  rights  claimed  by  him  under  the 
lease  ;  and  it  is  further  understood  and  agreed  that  the 
Government  shall  pay  to  Mr.  Robertson  such  of  these 
expenses  as  the  court  nuay  think  him  entitled  to,  in  case 
the  parties  to  this  suit  may  differ  upon  the  matter." 

The  case  was  argued  in  the  Exchequer  Court  for  the 
suppliant  by  Mr.  H(diburton,  Q.  C,  and  for  the  Crown  by 
Mr.  Lash,  Q.  C,  and  on  the  7th  October,  1880,  judgment 
was  delivered  by  Gwynne,  J.,*  in  favour  of  the  suppliant. 

The  following  rule  was  taken  out : — 

"  The  special  case  stated  by  the  parties  for  the  opinion 
of  this  court  having  come  on  to  be  heard  and  debated 
before  this  court  in  the  presence. of  counsel  for  the  sup- 
pliant and  for  Her  Majesty :  Upon  debate  of  the  matter, 
and  hearing  what  was  alleged  by  counsel  on  each  side, 
and  upon  reading  the  documents  and  papers  filed,  this 
court  did  order  that  the  said  case  should  stand  over  for 
judgment ;  and  the  same  coming  on  this  day  for  judgment, 
this  court  doth  order  and  declare  that  the  first,  third, 
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1882        fourth,  and  sixth  questions  submitted  in  saul  special  case 
Thr  Qukk.v  should  be  answered  in  the  ailirmative,  and  the  second  and 
KoBKRTHON.   seveutli  questions  in  the  negative.     This  court  doth  fur- 
Statkmknt    *^^^^'  ^^<-'chire  that  it  is  unnecessary  to  give  any  special 
—        answer  to  the  lifth  question,  as  this  court  is  of  opinion 
that  the  bed  of  the  south-west  Miramichi  river,  within 
the  limits  of  the  grant  to  the  Nova  Scotia  and  New 
Brunswick  Land  Company,  and  above  the  grants  men- 
tioned iiiid  reserved  therein,  did  pass  to  the  said  company. 
**  This  court  doth  further  declare,  with  reference  to  the 
eighth  question,  that  if  what  is  meant  by  this  question 
be  whether  the  Minister  of  Marine  and  Fisheries  could 
lawfully  issue  a  lease  of  the  bed  of  the  river  where  it 
passes  through  ungranted  lands,  this  court  is  of  opinion 
that  the  said  Minister  could  not  lawfully  issue  such  lease  ; 
but  this  court  is  of  opinion  that  the  said  Minister  could 
lawfully  issue  a  license  to  fish  as  a  franchise  apart  from 
the  ownership  of  the  soil  in  that  portion  of  the  river." 

Mr.  ImsJi,  Q.C,  for  the  Crown,  moved,  pursuant  to 
Rule  No.  231  of  the  Exchequer  Court  lUiles,  for  an  order 
nisi  calling  upon  the  suppliant  to  shew  cause  why  the 
judgment  rendex-ed  by  the  court  upon  the  special  case  in 
this  matter  shoidd  not  be  reviewed  and  judsjment  given 
thereon  for  the  Crown,  upon  the  grounds  that  the  second 
question  submitted  in  said  special  case  should  have  been 
answered  in  the  affirmative,  and  that  the  third,  fourth, 
fifth  and  sixth  questions  should  have  been  answered  in 
the  negative.     This  motion  was  refused. 

From  this  decision  the  Crown  appealed. 

Mr.  Lash,  Q.C,  for  the  Crown  : 

In  this  appeal  the  appellant  will  raise  only  the  main 
question  involved,  viz.,  whether  or  not  an  exclusive  right 
of  fishing,  at  the  time  the  fishing  lease  was  granted  to 
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the  respondent,  previously  existed  by  law  in  the  leascfl         1R«2 
portion  of  the  river.     The  reason  the  eighth  question  was  thk  (ii  kkn 
submitted  for  the  decision  of  the  Exchequer  Court  was,    i^ohkkthon. 
that  we  thought  part  of  the  lonia  in  (n«)  was  through 
ungranted  land,  and  it  has  since  been  ascertained  that 
no  part  of  the  lociix  in  qno  is  through  ungranted  land. 

Had  the  Minister  of  Marine  and  Fisheries  power  to 
issue  the  lease  in  question? 

This  depends  upon  there  being  no  exclusive  right  of 
fishing,  at  the  time  the  lease  was  made,  in  the  leased 
portion  of  the  river. 

An  exclusive  right  of  fishing  may  exist,  1st,  in  a  private 
river;  2nd,  in  a  public  river. 

The  first  paragraph  of  the  special  case  shews  what  the 
nature  of  that  portion  of  the  Miramichi  river  is:  "It  is 
above  tidal  waters,  and  is  navigable  for  canoes  and  boats, 
and  has  been  used  from  the  earliest  settlement  of  the 
country  as  a  highway  for  the  same,  and  for  the  purpose 
of  floating  down  timber  and  logs  to  market."  My  con- 
tention is  shortly  this,  that  in  this  country  the  absence 
of  the  ebb  and  flow  of  the  tide  does  not  make  a  river  a 
private  one — if  the  contrary  is  held,  then  all  the  great 
fresh  water  rivers  in  Canada  are  private — and  that  this 
river,  being  admitted  to  be  navigable  for  the  purposes  of 
passage  and  being  used  as  a  highway,  is  a  public  river, 
and  no  exclusive  right  of  fishing  exists  in  it,  as  no  grant 
or  prescription  thereof  is  shewn:  2  Broom  &  Hadley'a 
Com.  (edition  of  18(51)),  page  107;  2  Stephen's  Com. 
(1874),  pages  670-2;  2  Kerr's  Blackstone  (1857),  page 
39;   Warren  v.  Mathews  (1). 

If  the  Miramichi  be  a  private  river,  it  may  be  admitted 
that  the  owner  would  have  the  exclusive  right  of  fishing. 

I^  it  a  private  river"?  Ebb  and  flow  of  the  tide  is  not 
the  proper  test:  Lyon  v.  Fishnionr/ers'  Co.  (2);   Mayor 


{])  6  Mod.  73. 


(2)  1  App.  Cas.  662. 
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1882        of  Colchester  v.  lirnoh'  (1) ;  Carter  v.  .V//m)^  (2),  confirm- 

Thk  ijtEKN   ing  ]Viirren  v.  Mdtheics,-  Genesee  Chief  v.   Fitzhtujh  (3), 

KoHKKTsoN.   confirmoil  by  JarhoH  v.  Steamhoot  Mannolia  (4) ;  Broom 

AiKuliK.sT.    ^'^'  Hadley,  Stephen,  and  Kerr,  above  mentioned;  Maijnr 

of  Ijt/un  V.  Turner  (5);  .l/j/t's  v.  //osc  (G). 

The  navigable  capacity  need  not  continue  throughout 
the  whole  year  :   Olson  v.  Merrill  (7). 

I  do  not  argue  that  the  bed  of  the  river  did  not  pass, 
and  I  can  only  argue  on  the  assumption  that  the  terms 
of  the  special  case  make  the  Miramichi  a  highway  and  a 
public  river,  and  if  so  no  exclusive  right  of  fishing  exists 
in  it:  Thomson's  Essay  on  Magna  Charta  (8);  Maijor  of 
Colchester  v.  Brooke  ({)) ;  Dnle  of  Somerset  v.  Fo<iivell  (10) ; 
also  references  to  Broom  &  Hadley,  Stephen,  and  Kerr, 
above  mentioned. 

In  England  it  is  well  settled  that  in  a  navigable  river 
there  can  be  no  exclusive  right  of  fishing  unless  such 
right  existed  prior  to  Magna  Charta. 

But  it  is  contended  by  respondent  that  a  navigable 
river  is  in  law  navigable  only  so  far  as  the  tide  ebbs  and 
flows,  and  that  though  navigable  in  fact  above  tide  water, 
it  is  not  navigable  in  law,  and  that,  therefore,  the  incidents 
attaching  to  a  river  navigable  in  law  do  not  attach  to 
one  navigable  only  in  fact. 

The  appellant  denies  this  contention ;  but  even  if  such 
be  law  in  England  it  is  not  law  in  Canada,  as  the  size 
and  situation  of  the  two  countries  are  so  different. 

In  New  Brunswick  only  so  much  of  the  law  of  England 
as  was  applicable  to  the  circumstances  of  the  Province 
when  it  was  first  created  is  in  force. 

In  England,  where  navigation  was  practically  confined 


(1)  7Q.B.  33'.),  373. 

(2)  4  «urr.  2162. 

(3)  12  Howard,  443. 

(4)  -20  Howard,  290. 

(5)  1  Cowp.  86. 


(6)  5  Taunt.  705. 

(7)  42  Wise.  203. 

(8)  Page  203. 

(9)  7Q.B.  382. 

(10)  5  B.  &  C.  875,  884. 
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to  tho  tidal  portion  of  a  river — where,  in  fact,  navigable        1«H2 
water  and  tide  water  were  synonymous  terms,  and  tide  thk  Qikkn 
water,   with   a  few  small  and   unimportant  exceptions,    |{,,iiKinsuN. 
meant  nothing  more  than  public  rivers  as  contra-distin-     vu.iTmk.nt. 
guished   from   private  ones — it  was   reasonable  enough 
that  the  ebb  and  flow  of  the  tide  should  have  been  taken 
as  the  test  of  the  navigability  of  a  river,  as  it  was  tho 
most  convenient  test,  but  such  a  test  was  and  is  inappli- 
cable to  this  country,  and  was  not  imported  here  us  part 
of  the  common  law. 

Waters  here  navigable  in  fact  are  so  regarded  in  .a^v, 
without  reference  to  the  ebb  and  flow  of  the  tidr  md  if 
a  river  be  navigable  in  law  altthe  incidents  of  i.avigabili^^' 
attach  to  it,  auu  one  of  those  incidents  is  the  right  of  the 
public  *^o  fish  therein:  see  Attij.-Gi'n.  v.  Itarriaon  (1); 
Carson  v.  Blazer  (2);  McManus  v.  Carmichaci  (3). 

(The  Chief  Justice  : — Is  there  any  objection  in  hold- 
ing that  a  river  may  be  public  for  certain  purposes  and 
private  for  all  other  purposes?) 

So  far  as  this  river  is  concerned  there  is  none,  and 
where  there  is  no  exclusive  right  to  fish,  then  Parliament 
can  take  away  the  public  right  by  statute,  as  was  done 
by  the  Fisheries  Act. 

The  learned  counsel  referred  to  Robinson  &  Joseph's 
Digest  (Ont.)  Title,  "Water;"  People  v.  Canal  Apjjraisers 
(4);  Ball  v.  Herbert  (5);  Dixsonw.  Snetsinger  (6). 

Mr.  Weldon,  Q.C.,  for  respondent : 

It  has  to  bfc  admitted  that  according  to  the  English 
cases  the  decision  of  Mr.  Justice  Gwynne  must  be  affirmed. 
This  is  practically  an  appeal  from  the  judgment  of  the 
Supreme  Court  of  New  Brunswick,  which  has  held  that 
this  was  a  private  river,  and  that  the  license  issued  by 
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(1)  12  Grant,  466,  470. 

(2)  2  Binney,  475. 

(3)  3  Iowa,  1,  52. 


(4)  6  Tiffany,  461. 

(5)  3  Taunt.  267. 
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the  Minister  of  Marine  and  Fisheries  of  the  hem  in  quo 
is  void. 

Rivers  may  be  divided  into  three  classes : 

I.  When  they  are  altogether  private,  such  as  shallow 
streams,  not  capable  of  being  put  to  any  particular  use. 

II.  When  they  are  private  property,  but  capable  of,  and 
subject  to,  the  public  use.     The  case  of  non-tidal  v/aters. 

III.  Where  the  use  and  property  are  public,  where  the 
tide  ebbs  and  flows. 

By  the  2nd  section  of  31  Yict.  c.  60,  the  power  to 
grant  leases  is  given  only  where  the  exclusive  right  does 
not  already  exist  by  law.  It  is  submitted  that  the  exclu- 
sive right  did  exist  in  the  New  Brunswick  and  Nova 
Scotia  Land  Company,  under  the  grant.  The  river  is 
clearly  within  its  boundaries,  and  the  exception  shews 
the  intention  of  the  Crown  to  include  it  in  the  grant, 
except  where  already  granted. 

In  non-tidal  rivers,  the  right  of  the  riparian  proprietors 
extends  to  the  middle  of  the  stream,  and  where  both 
banks  are  the  j)roperty  of  the  same  owner,  the  whole  right 
of  property  in  the  stream  belongs  to  him :  Bickett  v. 
Morris  (1). 

On  page  58,  Lord  Cranworth  says :  "  By  the  law  of 
Scotland,  as  by  the  law  of  England,  when  the  lands  of  the 
two  conterminous  proprietors  are  separated  from  each 
other  by  a  running  stream  of  water,  each  proprietor  is 
immd  facie  owner  of  the  soil  of  the  alvem  or  bed  of  the 
river  ad  medium  fiUim  aqtue.'^ 

In  navigable  rivers  or  arms  of  the  sea,  fishing  is  com- 
mon and  public.  In  private  rivers,  not  navigable,  it 
belongs  to  the  lords  of  the  soil  on  each  side :  Carter  v. 
Murcot  (2);  M<dcomson  v.  O'Dca  (3);  Marshall  y.  Ulles- 
water  Steam  Xari<iation  Compaui/  (4). 


L.  R.  1  H.  L.  Sc.  47. 
4  Burr.  2162, 


(3)  10  H.  L.  593. 

(4)  3  J.  &  S.  732. 
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The  rights  of  riparian  proprietors  are  very  fully  dis-        1882 

cussed  in  the  case  of  Lyon  v.  Fishmongers'  Co.  (1)  and  the  Qiekn 

Byron  v.  Stimj^son  (2).  Robertsun-. 

The  petitioners  also  rely  upon  the  judgments  of  the  auoimknt. 
Supreme  Court  of  New  Brunswick  in  Robertson  v.  Stead- 
man  (8),  and  the  cases  therein  cited. 

As  to  the  construction  of  "  sea  coast  and  fisheries,"  see 
remarks  of  Lord  Selborne  in  U  Union  St.  Jacques  dc 
Montreal  v.  Belisle  (4). 

Even  assuming  that  the  land  in  these  rivers  is  vested 
in  the  Crown,  it  is  contended  that  the  Crown  only  held  it 
in  trust  for  the  people  of  New  Brunswick. 

By  the  B.  N.  A.  Act,  sees.  109  and  117,  the  Crown 
lands  of  the  Province  of  New  Brunswick  are  the  property, 
so  to  speak,  of  the  Province,  and  therefore  the  incidents 
of  right  appurtenant  to  the  property  belong  to  the  Prov- 
ince, otherwise  this  anomaly  would  exist,  that  while  the 
lands  were  ungranted,  the  Dominion  of  Canada  would 
have  the  right  to  dispose  of  or  lease  the  fishery,  but  so 
soon  as  a  grant  was  made  under  the  Great  Seal  of  the 
Province  of  New  Brunswick,  then  it  would  belong  to  the 
grantee. 

This  point  is  put  forcibly  by  his  Honour  Mr.  Justice 
Fisher,  in  the  case  of  Robertson  v.  Steadman  (3),  in  his 
dissenting  opinion. 

It  is  submitted,  then,  that  by  law,  within  the  limits  of 
the  fluvial  or  angling  division  described  in  the  lease  to 
the  petitioner,  the  exclusive  right  of  fishing  existed,  and 
therefore  that  the  Dominion  of  Canada  had  not,  under 
the  Act  of  Union,  nor  under  the  Act  of  the  Parliament 
of  Canada  31  Vict.  c.  60,  power  to  grant  such  lease,  and 
therefore  the  same  became  null  and  void,  and  the  peti- 
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(1)  1  App.  Cas.  662. 

(2)  1  Pug.  &  B.  697. 


(3)  3  Pugsley,  621. 

(4)  L.  R.  6  P.  C.  31,  37. 
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1882        tioner  being  damnified  has  a  claim  upon  the  Government 
The  Qukkn  ^or  the  damage  sustained. 
Robeson.         j^j^.    ^^,^,^^  -^  ^.^^j^ 

Araumknt. 

EiTCHiE,  C.J.  (after  reading  the  statement  of  the  case, 
proceeded  as  follows) : — 
As  the  lease  in  question  professes  to  deal  only  with 
the  right  of  fishing  in  that  part  of  the  Miramichi  river 
described  as  "  the  fluvial  or  angling  division  of  the  South- 
West  Miramichi  river  from  Price's  Bend  to  its  source," 
we  are  relieved  from  the  necessity  of  considering  in 
whom  the  rights  of  fishing  are  in  the  Miramichi  river 
from  or  below  Price's  Bend  to  its  mouth,  it  being  described 
in  the  case  as  being: — "  After  the  St.  John,  the  largest 
river  in  New  Brunswick  is  the  Miramichi,  flowing  north- 
ward into  an  extensive  bay  of  its  own  name.  It  is  225 
miles  in  length  and  seven  miles  wide  at  its  mouth.  It 
is  navigable  for  large  vessels  twenty-five  miles  from  the 
gulf,  and  for  schooners  twenty-five  miles  further  to  the 
head  of  the  tide,  above  which  for  sixty  miles  it  is  navi- 
gable for  tow-boats.  The  river  has  many  large  tributaries 
spreading  over  a  great  extent  of  country." 

From  Price's  Bend  to  its  source  the  river  is  thus  de- 
scribed:— "  Price's  Bend  is  about  forty  or  forty-five  miles 
above  the  ebb  and  flow  of  the  tide.  The  stream,  for  the 
greater  part,  from  this  point  upward,  is  navigable  for 
canoes,  small  boats,  flat-bottomed  scows,  logs  and  timber. 
Logs  are  usually  driven  down  the  river  in  high  water  in 
the  spring  and  fall.  The  stream  is  rapid.  During 
summer  it  is  in  some  places  on  the  bars  very  shallow. 
In  the  salmon  fishing  season,  say  June,  July  and  August, 
canoes  have  to  be  hauled  over  the  very  shallow  bars  by 
hand." 

The  questions  involved  in  the  case  submitted,  resolve 
themselves  substantially  into  these : — 
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What  are  the  rights  of  fishing  in  a  river  or  a  portion  1882 
of  a  river  such  as  is  that  part  of  the  Miramichi  from  thk  Qleen 
Price's  Bend  to  its  source  ?  Do  the  rights  of  property  i;ohertson. 
therein  belong  to  the  Provincial  Government,  or  their  latchieTcj. 
grantees,  or  to  the  Dominion  Government,  or  their  licen- 
sees,  or  have  the  Dominion  Government,  or  the  Provin- 
cial Government,  legislative  control  over  such  proprietary 
rights?  And  is  there  any  distinction  between  the  rights 
of  the  grantees  from  the  Provincial  Government  before 
Confederation  or  after,  and  of  the  Provincial  Government 
itself?  That  is,  assuming  the  Dominion  Government  can- 
not deal  with  or  take  away  the  rights  of  the  grantees  of 
the  Crown  before  Confederation,  can  they  do  so  in  respect 
to  the  ungranted  lands  of  the  Provinces  granted  since 
Confederation?  In  other  words,  can  the  Dominion  Par- 
liament authorize  the  Minister  of  Marine  and  Fisheries 
to  issue  licenses  to  parties  to  fish  in  rivers  such  as  that 
described,  where  the  lands  are  ungranted,  or  where  the 
Provincial  Government  has  before  or  after  Confederation 
granted  lands  that  are  bounded  on  or  that  extend  across 
such  rivers? 

It  is  difiicult,  if  not  impossible,  satisfactorily  to  deal 
with  this  case  and  ignore  any  of  these  questions,  the 
principles  applicable  to  and  governing  all  being  the  same, 
and  therefore  their  determination  will  consequently 
answer  all  the  questions  submitted  and  settle  this  appeal. 

The  observations  I  am  about  to  make  are  designedly 
confined  to  rivers  such  as  the  Miramichi,  from  Price's 
Bend  to  its  source. 

In  construing  the  B.  N.  A.  Act,  I  think  no  hard  and 
fast  canon  or  rule  of  construction  can  be  laid  down  and 
adopted  by  which  all  Acts  passed  as  well  by  the  Parlia- 
ment of  Canada  as  by  the  Local  Legislatures  upon  all  and 
every  question  that  may  arise  can  be  effectually  tested 
as  to  their  being  or  not  being  intra  vires  of  the  Legislative 
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1882  passing  them.  The  nearest  approach  to  a  rule  of  general 
The  Qukkn  application  that  has  occurred  to  me  for  reconciling  the 
iioBKRTHoN.  apparently  conflicting  legislative  powers  under  the 
Kitciu^cj.  ^'  N*  ^'  ^c*'  ^s  what  I  suggested  in  the  cases  of  Valin 
V.  Lanr/lois  (1)  and  The  Citizens'  Insurance  Co.  v.  Parsons 
(2),  with  respect  to  property  and  civil  rights,  over  which 
exclusive  legislative  authority  is  given  to  the  Local  Legis- 
latures :  that,  as  there  are  many  matters  involving  pro- 
perty and  civil  rights  expressly  reserved  to  the  Dominion 
Parliament,  the  power  of  the  Local  Legislatures  must,  to 
a  certain  extent,  be  subject  to  the  general  and  special 
legislative  powers  of  the  Dominion  Parliament.  But 
while  the  legislative  rights  of  the  Local  Legislatures  are 
in  this  sense  subordinate  to  the  rights  of  the  Dominion 
Parliament,  I  think  such  latter  rights  must  be  exercised, 
so  far  as  may  be,  consistently  with  the  rights  of  the  Local 
Legislatures,  and  therefore  the  Dominion  Parliament 
would  only  have  the  right  to  interfere  with  property  and 
civil  rights  in  so  far  as  such  interference  m  ly  be  neces- 
sary for  the  purpose  of  legislating  generally  i.nd  effectu- 
ally in  relation  to  matters  confided  to  the  Parliament  of 
Canada.  And  this  view  I  think  was  clearly  in  the  mind 
of  the  Privy  Council  when  in  Cushimj  v.  Dupny  (3),  in 
speaking  of  the  powers  of  the  Dominion  and  Provincial 
Legislatures,  it  is  said  in  the  judgment  of  the  Privy 
Council  by  Sir  M.  E.  Smith: — "It  is  therefore  to  be  pre- 
sumed, indeed  it  is  a  necessary  implication,  that  the 
Imperial  statute,  in  assigning  to  the  Dominion  Parlia- 
ment the  subjects  of  bankruptcy  and  insolvency,  intended 
to  confer  on  it  legislative  power  to  interfere  with  property, 
civil  rights  and  procedure  within  the  provinces,  so  far  as 
a  ffeneral  law  relating  to  those  subjects  might  affect  them." 

(1)  3  Can.  S.  C.  R.  1,  15  ;  ante  vol.  1,  p.  158. 

(2)  4  Can.  S.  C.  R.  215,  242  ;  ante  vol.  1,  p.  265. 

(3)  5  App.  Caa.  409,  415  ;  ante  vol.  1,  p.  258. 
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And  this  view  is,  I  venture  to  think,  substantially        1882 
endorsed  by  the  Privy  Council  in  the  case  of  Parsons  x.  thk  Quekn 
The  Citizens'  Insnranee  Co.  (1),  decided  in  November  last.    RonERxsoN. 
There  the  Privy  Council  say  as  to  the  provisions  of  the   Ritchi^cj. 
B.  N.  A.  Act,  1867,  relating  to  the  distribution  of  legis- 
lative  powers  between  the  Parliament  of  Canada  and  the 
Legislatures  of  the  Provinces,  that  owing  to  the  very 
general  language  in  which  some  of  these  powers  are  de- 
scribed, the  question  is  one  of  considerable  difficulty ; 
and  after  referring  to  the  first  branch  of  section  91,  the 
Privy  Council  say : — "  An   endeavour   appears  to  have 
been  made  to  provide  for  cases  of  apparent  conflict ;  and 
it  would  seem  that  with  this  object  it  was  declared  in  the 
second  branch  of  the  Ulst  section,  'for  greater  certainty, 
but  not  so  as  to  restrict  the  generality  of  the  foregoing 
terms  of  this  section,'  that  (notwithstanding  anything  in 
the  Act)  the  exclusive  legislative  authority  of  the  Parlia- 
ment of  Canada  should  extend  to  all  matters  coming 
within  the  classes  of  subjects  enumerated  in  that  section. 
With  the  same  object,  apparently,  the  paragraph  at  the 
end  of  sect.  91  was  introduced,  though  it  maybe  observed 
that  this  paragraph  applies  in  its  grammatical  construction 
only  to  number  16  of  sect.  92. 

"  Notwithstanding  this  endeavour  to  give  pre-eminence 
to  the  Dominion  Parliament  in  cases  of  a  conflict  of 
powers,  it  is  obvious  that  in  some  cases  where  this  ajyparent 
confiict  exists,  the  Letjislature  could  not  have  intended  that 
tlie  powers  exelusively  assigned  to  the  Provincial  Legislature 
should  be  absorbed  in  those  given  to  the  Dominion 
Parliament." 

And  then  we  find  language  which  I  humbly  think 
sanctions  to  its  fullest  extent  the  principle  I  have  here- 
tofore ventured  to  promulgate  as  applicable  to  the  B.  N.  A. 
Act  in  this  admittedly  most  difficult  question: — "With 
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regard  to  certain  classes  of  subjects,  therefore,  generally 
described  in  sect.  91,  legislative  power  may  reside  as  to 
some  matters  falling  within  the  general  description  of 
these  subjects  in  the  Legislatures  of  the  Provinces.  In 
these  cases  it  is  the  duty  of  the  courts,  however  diffi- 
cult it  may  be,  to  ascertain  in  what  degree,  and  to  what 
extent,  authority  to  deal  with  matters  falling  within 
these  classes  of  subjects  exists  in  each  Legislature,  and 
to  define  in  the  particular  case  before  them  the  limits  of 
their  respective  powers.  It  could  not  have  been  the  in- 
tention that  a  conflict  should  exist ;  and  in  order  to 
prevent  such  a  result,  the  two  sections  must  be  read 
together,  and  the  language  of  one  interpreted,  and, 
where  necessary,  modified  by  that  of  the  other.  In  this 
way  it  may,  in  most  cases,  be  found  possible  to  arrive  at 
a  reasonable  and  practical  construction  of  the  language 
of  the  sections,  so  as  to  reconcile  the  respective  powers 
they  contain,  and  give  effect  to  all  of  them.  In  perform- 
ing this  difficult  duty,  it  will  be  a  wise  course  for  those 
on  whom  it  is  thrown  to  decide  each  case  which  arises  as 
best  they  can,  without  entering  more  largely  upon  an 
interpretation  of  the  statute  than  is  necessary  for  the 
decision  of  the  particular  question  in  hand." 

And  saying  they  find  no  sufficient  reason  in  the  lan- 
guage itself,  nor  in  the  other  parts  of  the  Act,  for  giving 
so  narrow  an  interpretation  to  the  words  "  civil  rights," 
and  that  the  words  are  sufficiently  large  to  embrace,  in 
their  fair  and  ordinary  meaning,  rights  arising  from 
contract,  and  such  rights  are  not  included  in  any  of  the 
enumerated  classes  of  subjects  in  section  91,  they  add 
this  important  proposition  bearing  on  the  case  in  hand 
as  applicable  to  "  Property  and  Civil  Eights  : " — "  It  be- 
comes obvious,  as  soon  as  an  attempt  is  made  to  construe 
the  general  terms  in  which  the  classes  of  subjects  in  sec- 
tions 91  and  92  are  described,  that  both  sections  and  the 
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other  parts  of  the  Act  must  be  looked  at  to  ascertain        1882 
whether  language  of  a  general  nature  must  not  by  neces-   thk  Quekn 
sary  implication  or  reasonable  intendment  be  modified   Robertson, 
and  limited."  Bitchi^Tcj. 

After  referring  to  the  14  Geo.  3,  c.  83,  which  made 
provision  for  the  government  of  the  Province  of  Quebec, 
and  by  section  8  of  which  it  was  enacted,  that  His 
Majesty's  Canadian  subjects  within  the  Province  of 
Quebec  should  enjoy  their  property,  usages  and  other 
civil  rights  as  they  had  before  done,  and  that  in  all 
matters  of  controversy  relative  to  property  and  civil 
rights  resort  should  be  had  to  the  laws  of  Canada,  and 
be  determined  agreeably  to  the  said  laws,  they  say : — 
"In  this  statute  the  words  'property'  and  'civil 
rights '  are  plainly  used  in  their  largest  sense ;  and  there 
is  no  reason  for  holding  that  in  the  statute  under  dis- 
cussion they  are  used  in  a  different  and  narrower  one." 

And  after  instancing  the  subject  of  marriage  and 
divorce  in  section  91,  and  observing  "it  is  evident 
that  solemnization  of  marriage  would  come  within 
this  general  description;  yet  '  solemnization  of  marriage 
in  the  Province '  is  enumerated  among  the  classes  of 
subjects  in  section  92,"  the  Privy  Council  say : — "  No 
one  can  doubt,  notwithstanding  the  general  language  of 
section  91,  that  this  subject  is  still  within  the  exclusive 
authority  of  the  Legislatures  of  the  Provinces.  So  '  the 
raising  of  money  bj'  any  mode  or  system  of  taxation '  is 
enumerated  among  the  classes  of  subjects  in  section  91 ; 
but  though  the  description  is  sufficiently  large  and 
general  to  include  '  direct  taxation  within  the  Province  in 
order  to  the  raising  of  a  revenue  for  Provincial  purposes,' 
assigned  to  the  Provincial  Legislatures  by  section  92,  it 
obviously  could  not  have  been  intended  that,  in  this  in- 
stance also,  the  general  power  should  override  the 
particular  one." 
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1882  Let  US  now  refer  to  the  sections  of  the  B.  N.  A.  Act 

The  Qubev   bearing  on  the  present  case,  and  guided  by  considerations 
Robertson.   ^^^^  ^^  these,  I  think  the  Act  can  be  so  read  as  to  avoid 
RitobieTo.j.   ^^^  couHict,  and  give  to  each  legislative  body  the  full 
legislative  and  proprietary  rights  intended  to  be  con- 
ferred by  the  Imperial  Parliament. 

By  section  91,  sub-s.  12,  is  confided  to  the  legisla- 
tive authority  of  the  Dominion  Parliament,  '*  Sea  coast 
and  inland  Fisheries;"  to  the  exclusive  power  of  the 
Provincial  Legislatures  by  section  9'2,  sub-s.  13,  "Pro- 
perty and  civil  rights  in  the  Province ; "  and,  by  sub-s. 
16,  "  Generally  all  matters  of  a  merely  local  or  private 
nature  in  the  Province ; "  and  by  section  108  certain 
public  works  and  property  specified  in  schedule  3  are 
declared  to  be  the  property  of  Canada ;  and  by  section 
109,  all  lands,  mines,  minerals  and  royalties  belonging 
to  the  several  Provinces  shall  belong  to  the  several  Prov- 
inces in  which  they  are  situate,  subject  to  any  trusts 
existing  in  respect  thereof,  and  to  any  interest  other  than 
that  of  the  Province  in  the  same;  and  by  section  92, 
sub-s.  5,  the  exclusive  power  of  legislation  is  conferred 
on  the  Provincial  Legislatm'es  in  relation  to  "  the  man- 
agement and  sale  of  the  public  lands  belonging  to  the 
Province,  and  of  the  timber  and  wood  thereon." 

I  am  of  opinion  that  the  Miramichi,  from  Price's  Bend 
to  its  source,  is  not  a  public  river  on  which  the  public 
have  a  right  to  fish,  and  though  the  public  may  have  an 
easement  or  right  to  float  rafts  or  logs  down,  and  a  right 
of  passage  up  and  down  in  canoes,  etc.,  in  times  of 
freshet  in  the  spring  and  autumn,  or  whenever  the  water 
is  sufficiently  high  to  enable  the  river  to  be  so  used,  I  am 
equally  of  opinion  that  such  a  right  is  not  iu  the  slightest 
degree  inconsistent  with  an  exclusive  right  of  fishing,  or 
with  the  rights  of  the  owners  of  property  opposite  their 
respective  lands  ad  medium  Jilum  aqtue ;    or,  when  the 
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lands  on  each  side  of  the  river  belong  to  the  same  person,        1^82 
the  same  exclusive  right  of  fishing  in  the  whole  river  so  thk  (^ukkn 
far  as  his  land  extends  along  the  same.     There  is  no    itoDKRTsoN. 
connection  whatever  between  a  right  of  passage  and  a   uitchi^cj. 
right  of  fishing.     A  right  of  passage  is  an  easement,  timt 
is  to  say,  a  privilege  without  profit,  as  in  a  common  high- 
way.    A  right  to  catch  fish  is  a  profit  a  prendre,  subj^'ct, 
no  doubt,  to  the  free  use  of  the  river  as  a  highway  and 
to  the  private  rights  of  others.     This  right  of  private 
property  in  rivers  such  as  that  portion  of  the  Miramichi 
we  are  dealing  with  has  always  been  recognised  at  com- 
mon law. 

In  Hudson  v.  Mucliae  (1),  "an  information  before  two 
justices  for  unlawfully  and  wilfully  attempting  to  take 
fish  in  water  where  another  person  had  a  private  right  of 
fishery,  the  accused  justified  under  a  supposed  right  on 
the  part  of  the  public  to  fish  in  that  water. 

"  It  was  conceded  such  a  right  of  fishing  by  the  public  in 
a  non-navigable  river  could  not  exist  in  law,"  and  "held 
that  accused,  justifying  himself  underthe/>o/<a^f?f',  though 
mistaken  notion,  of  such  a  right,  did  not  make  such  a 
claim  of  right  as  ousted  the  jurisdiction  of  the  justices." 

Blackburn,  J.,  says : — "  It  appears  that  the  appellant 
was  fishing  in  a  private  river  with  every  circumstance 
necessary  to  warrant  conviction:  but  he  shewed  in  his 
defence  that  for  many  years  the  public  at  large  fished 
there  under  the  notion  of  a  right.  The  justices  have 
found  that  he  acted  under  the  bond  fide  belief  in  that 
right,  hut  then  in  point  of  law  sucli  a  right  could  not  be 
obtained  in  a  non-navigable  river." 

If  the  title  to  property  comes  in  question,  the  justices 
must  hold  their  hands. 

Blackburn,  J.,  says  : — "  But  when  the  claim  set  up  is 
of  a  right  which  could  by  no  possibility  exist,  it  cannot 

(1)  4  B.  &  S.  ?85. 
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1882  be  said  that  the  ri^ht  of  property  comes  in  question  ; 
The  qukkn  there  is  then  nothing  more  than  this,  that  the  man  has 
RoBKKTsoN.  f^ot  in  his  head  an  unfounded  notion  of  a  right  impossible 
in  law.  .  .  .  Here  is  a  non-navigable  river  where 
the  public  could  not  possibly  have  a  right  of  fishing." 

Race  V.  Ward  (1),  declaration  for  breaking  and  enter- 
ing plaintiffs  close  and  committing  trespass.  Defendant 
justified  under  an  immemorial  custom  for  all  inhabitants 
for  the  time  being  of  said  township  to  have  liberty  and 
privilege  to  have  and  take  water  from  a  certain  spring  in 
said  close,  etc. 

Lord  Campbell,  C.J.,  says  : — "  In  Wickham  v.  Hawker 
(2)  the  Court  of  Exchequer  held  that  '  a  liberty,  with  ser- 
vants or  otherwise,  to  come  into  and  upon  "lands,"  and 
there  to  hawk,  hunt,  fish  and  fowl,'  is  a  profit  cl  prendre 
within  the  Prescription  Act,  2  &  3  Wm.  4,  c.  71. 

"  We  held,  last  term,  that  to  a  declaration  for  breaking 
and  entering  the  plaintiffs  close  and  taking  his  fish,  a 
custom  pleaded  for  all  the  inhabitants  of  the  parish  to 
angle  and  catch  fish  in  the  locus  in  quo,  was  bad,  as  this 
was  a  profit  a  prendre,  and  might  lead  to  the  destruction 
of  the  subject-matter  to  which  the  alleged  custom 
applied." 

Case  referred  to  was  Bland  v.  Lipscomhe  (3). 

Lord  Campbell,  O.J.: — "  We  must  act  upon  that  salu- 
tary law  which  distinguishes  between  a  mere  easement 
and  the  right  to  take  a  profit.  .... 
It  is  clear  to  me  that  the  custom  claimed  on  this 
plea  is  to  angle  for,  catch,  and  carry  away  the  fish ;  but, 
supposing  it  were  limited,  as  Mr.  Brown  argues,  to  a 
claim  to  angle  for  and  catch  the  fish  without  claiming  a 
right  to  carry  them  away,  I  think  it  would  be  equally 
destructive  of  the  subject-matter,  and  bad." 

(1)  4  E.  &  B.  702.        (2)  7  M.  &  W.  63.        (3)  4  E.  &  B.  713,  note. 
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Miisnett  V.  Bank  (1)  decides  that  "  the  right  of  the  pub-         ix«2 
lie  to  tish  in  a  non-tidal  river  which  is  made  navigable  thk  c^ukkn 
by  locks  cannot  exist  in  law."  ijobkiithon. 

Cleasby,  B.,  says: — "Now  it  appears  to  me  that  the  uitcbi^cj. 
case  in  the  Irish  reports  {Murphy  v.  lli/an)  is  decisive  on 
the  point  before  us.  It  expressly  decides  that  '  the  pub- 
lic cannot  acquire  by  immemorial  usage  any  right  of 
fishing  in  a  river  in  which,  though  it  be  navigable,  the 
tide  does  not  ebb  and  tlow.'  " 

Grove,  J.: — "  Mr.  Graham  has  not  shewn  us  any  case 
in  which  the  public  have  been  held  to  have  a  right  of 
fishing  in  a  river  merely  because  it  is  navigable,  or  navi- 
gated by  boats." 

In  Wishart  v.  WylUc  (2),  the  Lord  Chancellor  laid  it 
down  that  the  law  on  this  subject  admitted  of  no  doubt. 

"If,"  said  his  lordship,  "a  stream  separates  proper- 
ties A  and  'B,primd  facie,  the  owner  of  the  land  A,  as  to 
his  land,  on  one  side,  and  the  owner  of  the  land  B,  as  to 
his  land,  on  the  other,  are  each  entitled  to  the  soil  of  the 
stream,  usque  ad  medium  aquce,  that  is  immd  facie  so.  It 
may  be  rebutted ;  but,  generally  speaking,  an  imaginary 
line  running  through  the  middle  of  the  stream  is  the 
boundary ;  just  as  if  a  road  separates  two  properties,  the 
ownership  of  the  road  belongs  half  way  to  one  and  half 
way  to  the  other.  It  may  be  rebutted  by  circumstances, 
but  if  not  rebutted,  that  is  the  legal  presumption.  Then 
if  two  properties  are  divided  by  a  river,  the  boundary  is 
an  imaginary  line  in  the  middle  of  that  river  ;  but  to  say 
that  the  whole  of  the  river  is  a  sort  of  common  property, 
which  belongs  to  no  one,  is  not  a  correct  view  of  the  case." 

In  Murphy  v.  Ryan  (3),  O'Hagan,  J.,  said  :— 
"  According  to  the  well-established  principles  of  the 
common  law,  the  proprietors  on  either  side  of  a  river  are 

(1)  35  L.  T.  N.  S.  486,  (2)  1  Macq.  H.  L.  Cas.  389. 

(3)  Ir.  R.  2  C.  L.  143. 
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1882        presumed   to  be   possessed  of  the  bed   and   soil   of  it 
Thk  iivKKs  moietively,  to  a  supposed  line  in  the  middle,  constituting 
lioBKUTsoN.  their  legal  boundary ;  and,  being  so  possessed,  have  an 
uitcbleTcj.    exclusive  right  to  the  fishery  in  the  water  which  tlows 
above  their  respective  territories,  though  the  law  secures 
to  the  community  «he  right  of  navigation  upon  the  sur- 
face of  that  water,  as  a  public  highway  which  individuals 
are  forbidden  to  obstruct,    and  precludes  the  riparian 
proprietors   from   preventing  the    progress   of  the  fish 
through  the  river,  or  dealing  with  the  water  to  the  in- 
jury of  their  neighbours." 

"But,  whilst  the  right  of  fishing  in  fresh  water  rivers, 
in  which  the  soil  belongs  to  the  riparian  owners,  is  thus 
exclusive,  the  right  of  fishing  in  the  sea,  and  in  its  arms 
and  estuaries,  and  iii  its  tidal  waters,  wherever  it  ebbs 
and  flows,  is  held  by  the  common  law  to  be  puhlici  juris, 
and  to  belong  to  all  the  subjects  of  the  Crown — the  soil 
of  the  sea  and  its  arms  and  estuaries,  and  tidal  waters 
being  vested  in  the  Sovereign  as  a  trustee  for  the  public. 
The  exclusive  right  of  fishing  in  the  one  case,  and  the 
public  right  of  fishing  in  the  other,  depend  upon  the 
existence  of  a  proprietorship,  in  the  soil  of  the  private 
river  by  the  private  owner,  and  by  the  Sovereign  in  the 
public  river  respectively." 

"  Upon  a  full  consideration  of  all  the  cases,  it  will,  I 
think,  appear  that  no  river  has  been  ever  held  navigable,  so 
as  to  vest  in  the  Crown  its  bed  and  soil,  and  in  the  public 
the  right  of  fishing,  merely  because  it  has  been  used  as 
a  general  highway  for  the  purpose  of  navigation ;  and 
that,  beyond  the  point  to  which  the  sea  ebbs  and  flows, 
even  in  a  river  so  used  for  public  purposes,  the  soil  is 
primdfdcie  in  the  riparian  owners,  and  the  right  of  fishing 
private." 
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"But  no  usagu  can  establish  a  right  to  take  a  profit  in        i'<'*2 
another's  soil,  which  mi^'ht  involve  the  destruction  of  his  thk  (^ikkn 
property  ;  and  such  a  profit  would  be  the  taking  of  fish.    lioDKilisoN. 
The  precise  point  is  decided  both  as  to  the  general  law,    mtchi^cj. 
and  the  particular  case  of  profit  by  fishing,  in  Bland  v. 
Lipsvomhi'  (1) ;  and  the  principle  of  that  case,  in  affirma- 
tion of  the  ancient  doctrine,  is  sustained  l)y  the  judg- 
ments in  lAojid  V.  Jonca  (2) ;  liace\.  Wurd  (3)  ;  Ilmhon  v. 
Mdcliac  (-4),  and  other  recent  decisions.     That  principle 
is  beyond  controversy ;  and,  therefore,  the  usage  relied 
on  in  this  defend    cannot  sustain  the  claim  of  the  right 
in  the  pul)lic  to  fish  in  a  river,  the  soil  of  which  is  not 
jmhUi'i  juris,  but  private  property." 

In  LiioH  V.  F'.slimotujers'  Co.  (5),  Lord  Cairns  says  : — 
"  The  late  Lord  Wensleydale  observed,  in  this  House,  in 
the  case  of  Qmsemore  v.  Richards  (6),  '  The  Hubject  of 
right  to  streams  of  water  flowing  on  the  surface  has  been 
of  late  years  fully  discussed,  and  by  a  series  of  carefully 
considered  judgments  placed  upon  a  clear  and  satisfac- 
tory footing.' " 

In  Marshall  v.  Ulleswater  Steam  Navvjation  Co.  (7),  it 
was  held  that  "  the  allegation  of  a  several  fishery,  prima 
facie,  imports  ownership  of  the  soil ;  per  Wightman 
and  Mellor,  JJ.;  Cockburn,  C.J.,  dissenting,  but  holding 
this  court  (Q.  B.)  bound  by  the  authorities  to  that  effect," 

Wightman,  J.,  delivering  judgment,  referring  to  IIol- 
ford  V.  Bailey  (8),  says  : — "  These  decisions  are  in  con- 
formity with  the  rule  stated  in  the  later  editions  of 
Blackstone's  Commentaries,  vol.  2,  p.  39.  'He  that  has 
a  several  fishery  must  also  be  (or  at  least  derive  his  right 
from)  the  owner  of  the  soil.*  " 

(1)  4  E.  &  B.  713,  note.  (4)  4  B.  &  S.  585. 

(2)  6  C.  B.  81.  (5)  1  App.  Gas,  p.  073. 

(3)  4  E.  &  B.  702.  (6)  7  H.  L.  C.  382. 

(7)  3  B.  &  S.  732  ;  affirmed  6  B.  &  S.  570. 

(8)  13  Jur.  278 ;  13  Q.  B.  42C ;  18  L.  J.  Q.  B.  109. 
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1882  Cockburn,  C.J.,  says  : — "  The  use   of  watev  for  the 

The  Qukkn  purpose  of  fishing  is,  when  the  fishery  is  united  with  the 
Robertson,  ownership  of  the  soil,  a  right  incidental  and  accessory  to 
the  latter.  On  a  grant  of  the  land,  the  water  and  the 
ijicidental  and  acce-^sory  right  of  fishing  would  necessarily 
pass  with  it." 

Previous  to  Confederation  many  enactments  were 
passed  by  the  Legislature  of  New  Brunswick  for  the 
general  regulation  ^aid  protection  of  the  fisheries  in  that 
Province,  but  no  Act,  I  will  undertake  with  confidence  to 
assert,  can  be  found  in  the  statute  books  of  New  Bruns- 
wick, from  the  date  of  the  erection  of  the  Province  to  the 
day  of  Confederation,  taking  away  or  interfering  with 
(except  as  such  general  regulations  might  interfere  with) 
the  private  i-ights  of  the  individual  proprietors  of  lands 
through  which  such  rivers  run,  still  less  to  take  from 
them  the  enjoyment  of  their  rights  of  fishing  and  to 
authorize  the  leasing  of  the  same  to  others,  to  the 
exclusion  of  the  owner.  But  the  Legislature  did  author- 
ize the  Governor-in-Council  to  grant  leases  or  licenses 
for  fishing  purposes  in  rivers  and  streams  above  the 
tidal  waters  of  such  streams  or  rivers  when  the  same 
belonged  to  the  Crown,  or  the  lands  were  ungranted  ;  but 
the  Provincial  Legislature,  having  a  just  regard  for  pri- 
vate rights,  specially  provided  that  the  rights  of  parties 
in  lands  and  privileges  already  granted  should  not  be 
affected  thereby,  recognising  the  rights  of  individuals  in 
the  fisheries  in  rivers  above  tidal  waters,  and  the  right 
of  the  Province  to  the  fisheries  in  rivers  through  the 
ungranted  lands  of  the  Province.  The  reason  why  there 
was  any  legislation  on  this  matter  of  leasing  (for  the 
Executive  Government  might  have  granted  such  leases 
without  legislative  authority)  is  to  be  found  on  the  face 
of  the  Act — viz.,  to  regulate  the  sale  and  provide  for  the 
disposal  of  the  proceeds,  by  enacting  that  such  leases  or 
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licenses  to  be  issued  by  the  Govei-nor-in-Council  Bbould        1882 
be  sold  by  public  auction  after  thirty  days'  notice  in  the  i^hk  (^uekx 
Royal  Gazette,  an  upset  price  being  determined  by  the   kobkutson. 
Governor-in-Council,   and   that   the   rents    and    profits   nitchilTc.j. 
accruing  from  such  leases  or  licenses  should  be  paid  into 
the  Provincial  Treasury  to  a  separate  account  to  be  kept, 
called  "  The  Fishery  Protection  Account." 

Such  being  the  state  of  matters  at  the  time  of  Con- 
federation, I  am  of  opinion  that  the  legislation  in  regard 
to  inland  and  sea  fisheries  contemplated  by  the  B.  N.  A. 
Act  was  not  in  reference  to  "  property  and  civil  rights  " 
— that  is  to  say,  not  as  to  the  ownership  of  the  beds  of 
the  rivers,  or  of  the  fisheries,  or  the   rights  of  indi- 
viduals therein,  but  to  subjects  affecting  the  fisheries 
generally,  tending  to  their  regulation,   protection   and 
preservation,  matters  of  a  national  and  general  concern, 
and  important  to  the  public,  such  as  the  forbidding  fish 
to  be  taken  at  improper  seasons,  in  an  improper  manner, 
or  with  destructive  instruments,  laws  with  reference  to 
the  improvement  and  increase  of  the  fisheries  ;  in  other 
words,  all  such  general  laws  as  enure  as  well  to  the 
benefit  of  the  owners  of  the  fisheries  as  to  the  public  at 
large,  who  are  interested  in  the  fisheries  as  a  source  of 
national  or  provincial  wealth ;  in  other  words,  laws  in 
relation  to  the  fisheries,  such  as  those  which  the  Local 
Legislatures  were,  previously  to  and  at  the  time  of  Con- 
federation, in  the  habit  of  enacting  for  their  regulation, 
preservation  and  protection,  with  which  the  property  in 
the  fish  or  the  right  to  take  the  fish  out  of  the  water  to 
be  appropriated  to   the  party  so  taking  the   fish  has 
nothing  whatever  to  do,  the  property  in  the  fishing,  or 
the  right  to  take  the  fish,  being  as  much  the  property  of 
the  Province  or  the  individual  as  the  dry  land  or  the 
land  covered  with  water.     I  cannot  discover  the  slightest 
trace  of  an  intention  on  the  part  of  the  Imperial  Parlia- 
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ment  to  convey  to  the  Dominion  Government  any  pro- 
perty in  the  beds  of  streams  or  in  the  fisheries  incident 
to  the  ownership  thereof,  whether  belonging  at  the  date 
of  Confederation  either  to  the  Provinces  or  individuals, 
or  to  confer  on  the  Dominion  Parliament  the  right  to 
appropriate  or  dispose  of  them,  and  receive  therefor  large 
rentals  which  most  unequivocally  proceed  from  property, 
or  from  the  incidents  of  property  in  or  to  which  the  Do- 
minion has  no  shadow  of  claim  ;  but,  on  the  contrary,  I 
find  all  the  property  it  was  intended   to  vest   in   the 
Dominion  specifically  set  forth.     Nor  can  I  discover  the 
most  remote  indication   of  an  intent  to  deprive  either 
the   Provinces  or  the   individuals  of  their  proprietary 
rights  in  their  respective  properties  ;  or,  in  other  words, 
that  it  was  intended  that  the  lands  and  their  incidents 
should  be  separated,  and  the  lands  continue  to  belong 
to  the  Provinces  and  the  Crown  grantees,  and  the  inci- 
dental right  of  fishing  should  belong  to  the  Dominion,  or 
be  at  its  disposal.     I  am  at  a  loss  to  understand  how  the 
Dominion,  which  never  owned  the  land,  and  therefore 
never  had  any  right  to  the  fishing  as  incidental  to  such 
ownership,  without  any  grant,  statutory  or  otherwise, 
without  a  word  in  the  statute  indicating  the  slightest 
intention  to  vest  the  rights  of  property  or  of  fishing  in 
the  Dominion,  without  a  word  qualifying  or  limiting  the 
right  of  property  of  the  Provinces  in  the  public  lands, 
can  now  successfully  claim  to  have  a  beneficial  interest 
in  those  fisheries,  and  authority  to  deal  with  such  rights 
of  fishing  as  the  property  of  the  Dominion,  and  claim  to 
rent  or  license  the  same  at  large  yearly  rents,  and  ap- 
propriate the  proceeds  to  Dominion  purposes.     I  had 
formerly  occasion  to  point  out  that  the  public  works  and 
property  of  each  Province,  which  it  was  intended  should 
be  the  property  of  Canada,  were  enumerated  in  the  third 
schedule,  and  that  neither  by  express  words  nor  by  the 
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most  forced  construction  could  the  slightest  inference        1882 
be  drawn  that  the  public  lands  of  the  Provinces,  or  their  the  Qubkn 
incidents,  were  intended  to  be  vested  in  the  Dominion,   rqbeut.son. 
and  that  the  express  words  of  section  117  as  clearly  and   RUohieTc.j. 
unequivocally  established  that  the   Provinces   were   to 
retain  all  their  respective  public  property  not  otherwise 
disposed  of  by  the  Act,  and  that,  as  if  to  place  the  ques- 
tion beyond  a  peradventure,  section  109  provided  that 
all  lands,  mines,  etc.,  belonging  to  the  several  Provinces 
of,  etc.,  and  all  sums  then  due  and  payable  for  such 
lands,  mines,  etc.,  should  belong  to  the  several  Provinces 
in  which  the  same  are  situate  or  arise,  subject  to  any 
trusts  existing  in  respect  thereof,  and  to  any  interest 
other  than  that  of  the  Province  in  the  same. 

I  reiterate  what  I  on  a  former  occasion  intimated,  that 
at  the  time  of  the  union  the  entire  control,  management 
and  disposition  of  the  Crown  lands,  and  the  proceeds  of 
the  public  domain,  were  confided  to  the  executive  ad- 
ministration of  the  Provincial  Governments,  as  represent- 
ing the  Crown,  for  the  benefit  of  the  Provinces  respectively, 
and  to  the  legislative  actions  of  the  Provincial  Legisla- 
tures ;  so  that  the  Crown  lands,  though  standing  in  the 
name  of  the  Queen,  were,  with  their  accessories  and 
incidents,  to  all  intents  and  purposes  the  public  property 
of  the  respective  Provinces  in  which  they  were  situate  ; 
and  this  property,  the  Imperial  Act,  by  clear,  unam- 
biguous languge,  has,  as  we  have  seen,  declared  shall 
after  Confederation  continue  to  be  the  property  of  the 
Provinces ;  and  I  cannot  discover  any  intention  to  take 
from  Provincial  Legislatures  all  legislative  power  over 
property  and  civil  rights  in  fisheries,  such  as  we  ave  now 
dealing  with,  and  so  give  to  the  Parliament  of  Canada 
the  right  to  deprive  the  Province  or  individuals  of  their 
right  of  property  therein,  and  to  transfer  the  same  or 
the  enjoyment  thereof  to  others,  as  the  license  in  ques- 
tion affects  to  do. 
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1882  To  all  general  laws  passed  by  the  Dominion  of  Canada 

The  quekn  regulating  "sea  coast  and  inland  fisheries"  all  must 
110BEKT.SON.  submit,  but  such  laws  must  not  conflict  or  compete  with 
the  legislative  power  of  the  Local  Legislatures  over  pro- 
perty and  civil  rights  beyond  what  may  be  necessary  for 
legislating  generally  and  effectually  for  the  regulation, 
protection  and  preservation  of  the  fisheries  in  the  inter- 
ests of  the  public  at  large.  Therefore,  while  the  Local 
Legislatures  have  no  right  to  pass  any  laws  interfering 
with  the  regulation  and  protection  of  the  fisheries,  as 
they  might  have  passed  before  Confederation,  they,  in 
my  opinion,  clearly  have  a  right  to  pass  any  laws  atfect- 
ing  the  property  in  those  fisheries,  or  the  transfer  or 
transmission  of  such  property  under  the  power  conferred 
on  them  to  deal  with  property  and  civil  rights  in  the 
Province,  inasmuch  as  such  laws  need  have  no  connection 
or  interference  with  the  right  of  the  Dominion  Parlia- 
ment to  deal  with  the  regulation  and  protection  of  the 
fisheries,  a  matter  wholly  separate  and  distinct  from  the 
property  in  the  fisheries.  By  which  means  the  general 
jurisdiction  over  the  fisheries  is  secured  to  the  Parlia- 
ment of  the  Dominion,  whereby  they  are  enabled  to  pass 
all  laws  necessary  for  their  preservation  and  protection, 
this  being  the  only  matter  of  general  public  interest  in 
which  the  whole  Dominion  is  Interested  in  connection 
with  river  fisheries  in  fresh  water,  non-tidal  rivers  or 
streams,  such  as  that  now  being  considered,  while  at  the 
same  time  exclusive  jurisdiction  over  property  and  civil 
rights  in  such  fisheries  is  preserved  to  the  Provincial 
Legislatures,  thus  satisfactorily,  to  my  mind,  reconciling 
the  powers  of  both  Legislatures  without  infringing  on 
either. 

As  a  necessary  consequence  of  what  I  have  said,  the 
Minister  of  Marine  and  Fisheries  has  no  authority  to 
issue  a  lease  of  the  bed  of  such  a  river  as  this  where  it 
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passes  either  through  ungranted  or  granted  lands,  and  I        1882 
have  an  equally  strong  opinion  that  the  Dominion  Par-   the  quken 
liament  has  no  legislative  power  or  authority  to  authorize   Robertson. 
him  to  issue,  as  against  the  owner,  a  license  to  fish  as  a  K-tchieTcj. 
franchise  or  right  apart  from  the  ownership  of  the  soil, 
whether  owned  hy  the  Province  or  an  individual.     I  am 
at  a  loss  to  conceive  how  it  is  possible  for  the  Minister 
to  have  that  power  over  lands  owned  by  the  Province, 
and  not  have  the  same  power  over  lands  owned  by  pri- 
vate individuals.     The  franchise  or  right  is  in  the  private 
individual  by  virtue  of  his  property  in  the  bed  of  the 
stream,  and  this  he  obtains  by  virtue  of  the  grant  from 
the  General  Government ;  why  then  should  the  Province 
not  have  the  same  franchise  or  right  by  virtue  of  its  pro- 
perty in  the  soil,  bank  and  bed  of  the  river  ? 

Unquestionably  the  right  of  fishing  may  be  in  one 
person,  and  the  property  in  the  bank  and  soil  of  a  river 
in  another  ;  but  can  there  be  a  doubt  that  if  a  man 
owning  land  on  the  bank  of  a  river,  with  right  to  the  bed 
of  the  river  extending  to  the  centre  of  a  stream  opposite 
such  land,  conveys  without  reservation  or  exception  the 
land  bounded  by  the  stream,  that  the  right  of  fishing 
goes  with  it  ?  But  what  is  there  in  the  B.  N.  A.  Act  to 
give  the  slightest  countenance  to  the  idea  that  any  such 
separation  of  the  right  to  lands  and  to  the  fishery  inci- 
dental to  the  land  was  contemplated,  and  that  while  the 
public  lands  were  retained  to  the  Provinces,  rights  of 
fishing  connected  therewith  and  incident  thereto  were  to 
become  separate  and  distinct,  the  one  from  the  other, 
and  the  fishing  taken  from  the  Provinces  and  transferred 
to  the  Dominion  ? 

Can  it  be  disputed  that,  under  the  109th  section,  the 
banks  and  beds  of  all  such  ungranted  rivers  and  streams 
belong  to  the  several  Provinces  ?  '  Where  then  do  we  get 
any  language  severing  the  right  to  the  fisheries  from  the 
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1882  property  or  title  to  the  soil  or  bed  of  these  rivers,  or 
The  Quekn  filtering  in  any  way  the  title  or  ownership  of  the  lands, 
lioBKRTsoN.  including  the  banks  and  beds  of  rivers  passing  through 
RitchieTcj.   them,  or  any  of  the  rights  incident  to  the  same  *? 

I  think  Mr.  Justice  Fisher,  in  Steadman  v.  Robertson  (1), 
took  a  correct  view  of  the  law.  I  have  arrived  at  like 
conclusions,  viz.:  that  it  was  not  the  intention  of  the 
B.  N.  A.  Act,  1867,  to  give  the  Parliament  of  Canada 
any  greater  power  than  had  been  previously  exercised  by 
the  separate  Legislatures  of  the  Provinces ;  that  is,  the 
general  power  for  the  regulation  and  protection  of  the 
fisheries ;  that  the  Act  of  the  Parliament  of  Canada, 
31  Vict.  c.  60,  recognises  that  view,  and,  while  it  provides 
for  the  regulation  and  protection  of  the  fisheries,  it  does 
not  interfere  with  existing  exclusive  rights  of  fishing, 
whether  Provincial  or  private,  but  only  authorizes  the 
granting  of  leases  where  the  property  and  therefore  the 
right  of  fishing  thereto  belongs  to  the  Dominion,  or 
where  such  rights  do  not  already  exist  by  law ;  that  the 
exclusive  right  of  fishing  in  rivers  such  as  the  Miramichi, 
at  Price's  Bend  and  from  thence  to  its  source,  as  described 
in  the  case,  exists  by  law  in  the  Provincial  Government  of 
New  Brunswick  or  its  grantees ;  that  any  lease  granted 
by  the  Minister  of  Marine  and  Fisheries,  to  fish  in  such 
fresh  water  non-tidal  rivers,  which  are  not  the  property 
of  the  Dominion,  or  in  which  the  soil  is  not  in  the 
Dominion,  is  illegal ;  that  where  the  exclusive  right  to 
fish  has  been  acquired  as  incident  to  a  grant  of  the  land 
through  which  such  river  Hows,  there  is  no  authority 
given  by  the  Canadian  Act  to  grant  a  right  to  fish,  and 
the  Dominion  Parliament  has  no  right  to  give  such 
authority ;  and  also  that  the  ungranted  lands  in  the 
Province  of  New  Brunswick,  being  in  the  Crown  for  the 
benefit  of  the  people  of  New  Brunswick,  the  exclusive 


(1)  2  Pug.  &  B.  580,  598. 
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right  to  fish  follows  as  an  incident,  and  is  in  the  Crown        1882 
as  trustee  for  the  benefit  of  the  people  of  the  Province,  ex-   the  ql-kes 
clusively,  and  therefore   a  license  by  the  Minister   of  kobkutson. 
Marine  and  Fisheries  to  fish  in  streams  running  through   RitcbieTc.j. 
Provincial  property  or  private  lands  is  illegal,  and  con- 
sequently  the  lease  or  license  issued  to  the  suppliant  is 
null  and  void. 

Strong,  J. : — 

The  fishery  license  granted  to  the  respondent  contains 
no  covenant  for  title  or  warranty  on  the  part  of  the 
Crown,  and,  therefore,  upon  no  principle  of  law  which 
has  been  suggested,  or  that  I  can  discover,  could  the 
Crown  be  made  liable  to  indemnify  the  respondent  in  the 
case  of  eviction.  In  my  opinion  the  appeal  ought  to  be 
decided  upon  this  ground,  for  I  do  not  think  the  court 
ought  to  entertain  the  special  case,  upon  the  submission 
of  the  Attorney-General,  for  the  Crown  to  indemnify  the 
respondent,  if  the  com't  should  be  of  opinion  against  the 
Crown  on  what,  so  far  as  the  interest  of  the  respondent  is 
concerned,  is  a  purely  speculative  question  stated  for  the 
opinion  of  the  com-t.  In  the  case  of  private  suitors,  if  a 
sjDecial  case  apjiears  to  be  framed  for  the  purpose  of 
eliciting  an  opinion  upon  a  question,  the  decision  of 
which  is  not  essential  to  determine  the  rights  of  the 
parties,  the  court  will  refuse  to  entertain  it  (1),  and  I  see 
no  reason  why  the  s*'  \e  rule  should  not  be  applied  to  a 
case  in  which  the  '  ■.-•.m  is  a  party.  As  the  case  is  pre- 
sented to  the  court,  it  appears  that  the  officers  of  the  Crown 
have  arranged  to  pay  the  suppliant,  not  damages,  but  a 
gratuity,  in  the  event  of  the  court  being  of  the  opinion 
that  the  Crown  had  no  authority  to  grant  the  license  in 
question.  This  is  to  invoke  an  advisory,  not  a  conten- 
tious jurisdiction,  and  such  a  jurisdiction  ought  not  to  be 

(1)  Doe  V.  Duntze,  6  C.  B.  100. 


!,  i 


100 


SUPREME   COURT   OF  CANADA. 


m- 


m 


ROBKUTSON. 

Strouf,',  J. 


liJ 


;n 


I- 


i'  1 

i 


Ml 


1882        exercised  unless  conferred  by  statute,  which  has  not  been 

The  yuEKN  done. 

As,  however,  the  other  members  of  the  court  take  a 
different  view  on  this  point,  I  yield  to  their  judgment, 
and  proceed  to  exj)ress  the  opinion  at  which  I  have 
arrived  on  the  points  which  have  been  argued. 

Thus  dealing  with  the  case,  I  think  the  appeal  should 
be  dismissed ;  but  although  I  arrive  at  this  conclusion,  I 
am  not  prepared  to  coincide  in  all  the  reasons  stated  in 
the  judgment  delivered  in  the  court  below. 

I  have  no  difficulty  in  agreeing  in  the  judgment  of  Mr. 
Justice  Gwynne,  so  far  as  it  determines  that  by  the  true 
construction  of  the  exception  contained  in  the  letters 
patent  of  the  5th  November,  1835,  by  which  the  Crown 
granted  the  lands  bordering  on  the  river  Miramichi, 
including  the  limits  to  which  the  respondent's  license 
extended,  that  exception  did  not  comprise  the  whole  bed 
of  the  river  Miramichi,  but  only  so  much  of  it  as  adjoined 
lands  which  the  Crown  had  previously  granted,  and  which 
lands  are  also  excepted  from  the  operation  of  the  grant. 

The  exception  in  question  is  thus  expressed: — "And 
also  further  excepting  the  bed  and  waters  of  the  Miramichi 
river,  and  the  beds  and  waters  of  all  the  rivers  and  streams 
which  empty  themselves  into  the  St.  John  or  the  river 
Nashwaak,  so  far  up  the  said  rivers  and  streams  respec- 
tively as  the  same  respectively  pass  through  or  over  any 
of  the  said  heretofore  previously  granted  pieces  or  parcels 
of  land  hereinbefore  excepted." 

I  cannot  conceive  what  language  could  have  been 
adopted  more  plainly  expressing  an  intention  to  except 
the  portions  of  the  bed  adjacent  to  lands  already  granted, 
and  such  portions  only.  The  object  of  the  Crown  clearly 
was  to  protect  the  rights  of  its  earlier  grantees,  an  object 
which  would  be  equally  applicable  to  grantees  of  lands 
lying  on  the  Miramichi  as  to  those  of  lands  on  the  other 
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rivers   named.     Therefore,    whilst,   on  the  one   hand,        1882 
neither  the  words  of  the  instrument  itself,  nor  the  plain  thk  queen 
reason  of  thus  restricting  its  operation,  call  for  the  con-    uquektson. 
struction  contended  for  by  the  Crown,  that  the  whole  bed     stroiii^  j. 
of  the  Miramichi  was  reserved;  on  the  other  hand,  there 
is  nothing  to  give  the  slightest  colour  to  the  argument 
said  to  have  l)een  advanced  in  the  court  below  on  behalf 
of  the  respondent,  that  the  exception  itself  did  not  apply 
to  the  Miramichi,  but  only  to  the  other  rivers.     Indeed, 
before  this  court,  neither  of  the  learned  counsel  who 
argued  the  case  for  the  Crown  and  the  respondent  urged 
these  contentions. 

Then,  it  does  not  appear,  from  the  statements  of  the 
case,  that  any  portion  of  the  bed  of  the  river  comprised 
in  the  fishery  limits  granted  by  the  license,  viz.,  from 
Price's  Bend  to  its  source,  had  been  granted  at  a  date 
earlier  than  that  of  the  letters  patent  to  the  Nova  Scotia 
and  New  Brunswick  Land  Company.  The  question  next 
arises  what,  upon  this  construction  and  the  state  of  facts 
just  mentioned,  was  the  effect  of  the  grant  upon  the 
property  in  the  bed  of  the  river — did  it  pass  under  the 
grant  to  the  land  company,  or  was  it  reserved  to  the 
Crown  ? 

The  river  Miramichi,  between  the  two  points  indicated, 
Price's  Bend  and  the  source,  is,  upon  the  facts  admitted 
in  the  case,  beyond  all  question  not  a  navigable  or  public 
river. 

The  navigable  capacity  of  this  portion  of  the  river  is 
thus  described  in  the  case : — "  That  portion  of  the 
Miramichi  river  which  is  covered  by  fishery  lease  to  sup- 
pliant is  above  tidal  waters,  and  is  navigable  for  canoes 
and  boats,  and  has  been  used  from  the  earliest  settle- 
ment of  the  country  as  a  highway  for  the  seme,  and  for 
the  purpose  of  floating  down  timber  and  logs  to  market. 
After  the  St.  John,  the  largest  river  in  New  Brunswick  is 
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tlio  Miramicbi,  .<'  Aving  northward  into  an  extensive  bay 
of  its  own  name.  It  is  225  miles  in  lenp;th,  and  seven 
miles  wide  at  its  mouth.  It  is  navigable  for  large  vessels 
25  miles  from  tlu>  gulf,  and  for  schooners  25  miles  fur- 
ther to  the  head  of  the  tide,  al)ove  which,  for  GO  miles, 
it  is  navigable  for  tow  boats.  The  river  has  many  large 
tributaries,  extending  over  a  great  extent  of  country. 
Price's  Bend  is  about  40  or  45  miles  above  the  ebb  and 
flow  of  the  tide.  The  stream,  for  the  greater  part,  from 
this  point  upward  is  navigable  for  canoep.  small  boats, 
fiat-bottomed  scowls,  logs  and  timber.  Logs  arc  usually 
floated  down  the  river  in  high  water,  in  the  spring  and 
fall.  The  stream  is  rapid.  During  summer  it  is  in  some 
places  on  the  bars  very  shallow.  In  the  salmon  fishing, 
say  June,  July  and  August,  canoes  have  to  be  hauled 
over  the  very  shallow  l)ars  by  hand." 

This  description  is  that  of  a  river  non-navigable,  and 
consequently  what  is  called  a  private  river  as  regards 
that  portion  of  it  above  Price's  Bend.  Whilst  I  do  not 
hesitate  to  say  that  the  rule  which  appears  to  have  been 
adopted  as  a  principle  of  the  common  law  as  adminis- 
tered in  England,  that  no  rivers  are  to  be  considered  in 
law  as  public  and  navigable  above  the  ebb  and  flow  of 
the  tide,  is  not  applicable  to  the  groat  rivers  of  this  con- 
tinent, as  has  been  determined  by  the  Supreme  Court  of 
the  United  States  and  by  the  courts  of  most  of  the 
States  ;  and  whilst  I  think  that  with  us  the  sole  test  of 
the  navigable  and  public  character  of  such  streams  is 
their  capacity  for  such  uses,  I  am  still  not  prepared  to 
accede  to  the  argument  of  Mr.  Laslt  that  a  river  navi- 
gable in  any  part  of  its  course  is  to  be  considered  in  law  as 
navigable  from  its  source.  No  authority  can  be  produced 
for  such  a  proposition,  and  the  books  are  full  of  instances 
in  which  rivers  navigable  and  public  in  their  lower  course 
have  been  held  to  be  private  and  non-navigable  in  the 
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upper  part  of  the  stream.     In  the  case  of  Miiijilti/  v.         18«2 
Jiiiaii  (1),  we  have  indeed  an  instance  in  which  this  was   thk  c^ikkn 
expressly  determined  to  he  the  case.     Then,  the  admitted   robkkthon. 
statement  contained  in  the  case  shews  beyond  all  ground     strong^  j. 
of  cavil  that  in  point  of  fact  the  portion  of  the  river 
Miramichi  in  ijuestion  is  not  in  fact  navigable,  for,  to  say 
that  a  stream  in  which  the  most  lightly  constructed 
vessels  used  upon  our  waters  require  to  be  hauled  over 
shallows  and  bars  is  a  navigable  river,  would  be  a  con- 
tradiction in  terms  and  calls  for  no  observation. 

Then,  no  princip'e  of  law  can  be  better  established, 
both  in  England  and  America,  than  the  rule  which 
ascribes  the  ownership  of  the  soil  and  bed  of  a  non- 
navigable  river  primd  facie  to  riparian  proprietors  of  the 
opposite  banks,  each  to  the  middle  thread  of  the  stream. 
To  cite  authorities  for  this  universally  recognised  prin- 
ciple would  be  a  useless  waste  of  time.  It  is  true  that 
this  is  but  a  prima  facie  presumption,  but  this  being  so, 
in  the  present  case  there  is  not  only  nothing  to  rebut 
the  presumption,  but,  on  the  contrary,  it  is  greatly 
strengthened  and  made  almost  conclusive  by  the  excep- 
tion before  adverted  to,  contained  in  the  letters  patent, 
reserving  the  soil  or  bed  appurtenant  to  the  lands  of 
riparian  owners  holding  under  former  grants  from  the 
Crown. 

It  results  from  the  proprietorship  .of  the  riparian 
owner  of  the  soil  in  the  bed  of  the  river  that  he  has  the 
exclusive  right  of  fishing  in  so  much  of  the  bed  of  the 
river  as  belongs  to  him,  and  this  is  not  a  riparian  right 
in  the  nature  of  an  easement,  but  is  strictly  a  right  of 
property.  To  sustain  these  propositions  of  law,  authori- 
ties without  number  might  be  cited ;  it  is  sufficient  for 
the  present  purpose  to  refer  to  two  or  three  of  the  most 
weighty  and  apposite.     Sir  Matthew  Hale  says  in  the 

(1)  Ir.  R.  2  C.  L.  143. 
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1882        treatise  l>c  Jim'  Maris: — "Fresh  rivers  of  what  kind 

Thk  (^ukkn   soever  do  of  common  rijjjht  belong  to  the  owners  of  the  soil 

RoDKKTsoN.   atljacent ;  so  that  the  owners  of  the  one  side  have  of  ccmi- 

str^  J.     ™on  right  the  propriety  of  the  soil,  and  consequently  the 

right  of  tishing  usque  Jilum  oquw ;  and  the  owners  of  the 

other  side  the  right  of  soil  or  ownership  and  fishing 

unto  the  fihun  aqure  on  their  side.     And  if  a  man  be 

owner  of  the  land  of  both  sides,  in  common  presumption 

he  is  owner  of  the  whole  river,  and  hath  the  right  of 

fishing  according   to  the  extent  of  his  land  in  length. 

With  this  agrees  common  experience." 

Chancellor.  Kent,  in  his  Commentaries  (1),  states  the 
law  as  follows : — "But  grants  of  land  bounded  on  rivers 
or  upon  the  margins  of  the  same,  or  along  the  same  above 
tide-water,  carry  the  exclusive  right  and  title  of  the 
grantee  to  the  centre  of  the  stream,  unless  the  terms  of 
the  grant  clearly  denote  the  intention  to  stop  at  the  edge 
or  margin  of  the  river  ;  and  the  public,  in  cases  where 
the  river  is  navigable  for  boats  and  rafts,  have  an  ease- 
ment therein,  or  a  right  of  passage,  subject  to  the  jus 
puhlkum  as  a  public  highway." 

I  may  say  in  passing  that,  although  Chancellor  Kent 
undoubtedly  states  the  law  as  determined  both  by  the 
older  and  more  recent  authoriticb  applicable  to  private 
rivers  such  as  the  present,  it  may  be  doubted  whether 
his  doctrine  is  equally  applicable  co  large  navigable  fresh 
water  rivers,  above  the  flow  of  the  tide,  not  only  where 
such  rivers  form  international  boundaries,  as  in  the 
instance  of  the  St.  Lawrence,  but  in  cases  where  their 
whole  course  is  comprised  within  the  same  State  or 
Province.  Kecent  decisions  in  the  learned  Chancellor's 
own  State  (New  York)  seem  to  indicate  that  the  beds  of 
such  large  navigable  rivers  are,  by  the  common  law, 
vested  in  the  State  as  a  trustee  for  the  public,  and  are 


(1)  Vol.  3,  p.  427,  eel.  12. 
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inalienable  without  lof^islative  authority,  and  do  not  i»W2 
therefore  pass  <i(l  medium  fUiim  aqme  to  the  riparian  thk  guKKN 
owners,  and  that  the  rif^'ht  of  fishing  in  such  rivers  is  noDKiiTHON. 
public,  as  in  the  sea  and  the  other  large  inland  lakes  of  Htroug!  j. 
this  continent.  It  is  unnecessary  for  the  purpose  of  tlie 
present  case  to  decide  this  question,  and  I  have  only 
alluded  to  it  to  prevent  any  misapprehension  hereafter, 
should  the  point  itself  arise  for  decision.  It  is  sni^cient 
for  the  present  purpose  that  the  passage  from  the  Com- 
mentaries applies  to  non-navigable  rivers,  and  gives  us 
the  law  governing  such  streams  as  those  we  are  now  deal- 
ing with.  To  the  authorities  on  this  head  already  quoted, 
may  be  added  that  of  Lord  O'Hagan,  lately  Lord  Chan- 
cellor of  Ireland,  who,  when  a  Judge  of  the  Irish  Court 
of  Common  Pleas,  in  giving  judgment  in  the  case  of 
Muvpluj  v.  Rya7i,  already  referred  to,  thus  distinctly 
affirms  the  doctrine  of  Sir  Matthew  Hale.  He  says : — 
"  According  to  the  well-established  principles  of  the 
common  law,  the  proprietors  on  either  side  of  a  river 
are  presumed  to  be  possessed  of  the  bed  and  soil  of  it 
moietively,  to  a  supposed  line  in  the  middle,  constituting 
their  legal  boundary ;  and  being  so  possessed,  have  an 
exclusive  right  to  the  fishery  in  the  water  which  Hows 
above  their  respective  territories." 

From  a  treatise  on  the  Law  of  Waters,  lately  published 
by  Messrs.  Coulson  &  Forbes,  I  extract  the  following 
passage  : — "  In  all  rivers  and  streams  above  the  flow  and 
re-liow  of  the  tide,  whether  such  rivers  are  navigable  or 
not,  the  proprietors  of  the  land  abutting  on  the  stream 
are  primd  facie  owners  of  the  soil  of  the  alveus  or 
channel  ad  medium  Jilum  aqiue,  a,nd  as  such  hawe  })rimd 
facie  the  right  of  fishing  in  front  of  their  land. 

"This right  is  a  right  of  property,  one  of  the  profits  of 
the  land,  and  has  been  called  a  territorial  fishery .  It  is 
not,  strictly  speaking,  a  riparian  right  arising  fi'om  the 
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right  of  access  to  the  water,  but  is  a  profit  of  the  land 
over  which  the  water  flows,  and  as  such  ma,y  be  trans- 
ferred or  appropriated,  either  with  or  without  the  pro- 
perty in  the  bed  or  banks,  to  another  person,  whether  he 
has  land  or  not  on  the  borders  of,  or  adjacent  to,  the 
stream  "  (1). 

Applying  the  law  as  thus  stated  to  the  facts  stated  in 
the  special  case  submitted  for  the  opinion  of  the  Court, 
we  must  determine  that  at  the  time  of  the  passing  of  the 
B.  N.  A.  Act,  the  soil  or  bed  of  the  river  Miramichi, 
between  Price's  Bend  and  its  source,  was  vested  in  the 
New  Brunswick  and  Nova  Scotia  Land  Company,  or  its 
grantees,  to  whom  consequently  also  belonged — and  that 
as  a  right  of  property,  and  not  as  an  easement  or 
franchise — the  absolute  and  exclusive  right  of  fishing 
within  the  same  limits. 

The  question  next  presents  itself,  did  the  B.  N.  A.  Act 
either  directly  affect  these  vested  rights  of  property,  or 
did  it  authorize  Parliament  to  interfere  with  them  by 
legislation?  There  is  no  pretence  for  saying  that  the 
Act  contains  anything  in  the  slightest  degree  derogating 
from  the  rights  of  fishing  belonging  to  the  proprietors  of 
the  beds  of  non-navigable  rivers.  By  the  13th  enume- 
ration of  the  92nd  section,  the  exclusive  right  to  legislate 
concerning  property  is  conferred  upon  the  Local  Legis- 
latures, to  whom  also  by  the  16th  sub-section  are  granted 
similar  powers  concerning  matters  of  a  local  and 
private  nature.  These  provisions  must  necessarily 
exclude  the  right  of  the  Parliament  of  the  Dominion  to 
legislate  to  the  prejudice  of  the  rights  of  fishing  vested 
in  the  proprietors  of  beds  of  rivers  and  streams,  unless 
we  can  find  fn  section  91,  defining  the  powers  of  Parlia- 
ment, some  exception  to  the  general  effect  of  the  word 

(1)  See  also  Marxhall  v.  Ull&twater  Co.,  3B.  &  S.  732  ;  Bristoio  v.  Cwmican, 

3  App.  Cas.  641. 
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"  property  "  as  including  such  a  proprietary  right.  The  1882 
only  words  in  the  last-mentioned  section  which  it  can  be  the  Queen 
suggested  may  have  such  an  operation  are  those  of  the  robkktson. 
l'2th  enumeration,  "  Sea  coast  and  inland  fisheries."  It  strrag,  j. 
is  a  sound  and  well-recognised  maxim  of  construction 
that  in  the  interpretation  of  statutes  we  are  to  assume 
nothing  calculated  to  impair  private  rights  of  ownership, 
unless  compelled  to  do  so  by  express  words  or  necessary 
implication.  This  principle  has  within  the  last  few 
months  been  applied  with  much  approval  by  the  Privy 
Council,  in  the  case  of  The  Western  Counties  Rdihcay 
Companij  v.  TJie  Windsor  and  Annapolis  Railway 
Conipanij  (1),  and  is  too  well  fixed  as  a  canon  of  con- 
struction to  be  open  to  the. least  doubt  or  question,  as 
observed  in  the  judgment  of  the  Privy  Council  in  the 
case  just  mentioned,  the  only  difficulty  which  ever  arises 
respecting  it  is  in  its  application  to  particular  enactments. 
I  think  there  is  room  for  applying  an  analogous 
principle  in  the  present  case.  Although  the  provision 
in  question  does  not  in  itself  make  any  disposition  of  the 
fisheries  mentioned,  but  is  merely  facultative,  empower- 
ing Parhament  to  make  laws  respecting  the  subjects 
named,  we  are  not  to  assume,  witbuut  express  words  or 
unavoidable  implication,  that  it  was  the  intention  of  the 
Imperial  Legislature  to  coiifer  upon  Parliament  the 
power  to  encroach  upon  ]*rivate  and  local  rights  of 
property  which  by  other  sections  of  the  Act  have  beei. 
especially  confided  to  the  protection  and  disposition  of 
another  Legislature.  I  am  of  opinion,  therefore,  that 
the  thirteentn  enumeration  of  section  11,  by  the  single 
expression  "  Inland  Fisheries,"  conf-^rred  upon  Parlia- 
ment  no  power  of  taking  away  exclusi-ve  rights  of  ^shery 
vested  in  the  private  proprietors  of  non  na^'igable  rivers, 
and  that  such  exclusive  rights,  being  ii;  every  sense  jf 
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1882  the  word  "  property,"  can  only  be  interfered  with  by  the 
The  Queen  Provincial  Legislatures  in  exercise  of  the  powers  given 
RoRERTsoN.  them  by  the  provision  of  section  92  before  referred  to. 
stro^,  J.  This  does  not  by  any  means  leave  the  iab- clause  referred 
to  in  section  91  without  effect,  for  it  may  be  well  consi- 
dered as  authorizing  Parliament  to  pass  laws  for  the 
regulation  and  conservation  of  all  fisheries,  inland  as  well 
as  sea  coast,  by  enacting,  for  instance,  that  fish  shall  not 
be  taken  during  particular  seasons,  in  order  that  protec- 
tion may  be  afforded  whilst  breeding,  prohibiting 
obstructions  in  ascending  rivers  from  the  sea,  preventing 
the  undue  destruction  of  fish  by  taking  them  in  a  parti- 
cular manner  or  with  forbidden  engines,  and  in  many 
other  ways  providing  for  what  may  be  called  the  police 
of  the  fisheries.  Again,  under  this  provision  Parliament 
may  enact  laws  for  regulating  and  restricting  the  right 
of  fishing  in  the  waters  belonging  to  the  Dominion,  such 
as  public  harbours,  the  beds  of  which  have  been  lately 
determined  by  this  Court  to  be  vested  in  the  Crown  in 
right  of  the  Dominion,  and  also  for  regulating  the  public 
inland  fisheries  of  the  Dominion,  such  as  those  of  the 
great  lakes  and  possibly  also  those  of  navig..ble  non-tidal 
rivers.  There  is  therefore  no  unreasonable  restriction  of 
the  power  of  Parliament  in  construing  the  twelfth 
sub-section  as  I  do,  as  not  including  a  power  to  legislate 
concerning  the  right  of  property  in  private  fisheries. 

I  am  so  far  of  accord  with  the  learned  judge  whose 
judgment  is  the  subject  of  appeal.  I  am  compelled, 
however,  to  differ  from  him  when  he  makes  a  difference 
between  the  rights  of  private  owners  which  had  been 
acquired  by  grant  from  the  Crown  before  Confederation, 
and  the  rights  of  the  Provincial  Governments  in  respect 
of  fisheries  in  non-navigable  rivers,  the  beds  of  which, 
not  having  been  granted,  were  vested  in  tlie  Provinces  at 
that  date.     I  can  see  no  reason  for  such  a  distinction. 
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By  the'B.  N.  A.  Act,  the  Crown  Lands  are  vested  in  the 
respective  Provinces.  This  of  course  inchides  the  beds 
of  all  non-navigable  rivers  and  tho  consequent  right  to 
the  fish  in  such  waters,  for  there  can  be  no  doubt  that 
the  right  of  taking  fish  in  rivers  of  this  class,  so  long  as 
they  remain  ungranted,  is  vested  in  the  Provinces  as  an 
incident  of  the  ownership  of  the  public  domain,  just  as 
the  timber  and  all  the  other  profits  of  the  land  are  so 
vested.  These  fisheries,  although  often  in  practice  not 
conserved  by  the  Provinces,  are  certainly  not  public 
fisheries  open  of  common  right  to  all  who  may  choose  to 
avail  themselves  of  them,  as  is  the  case  with  regard  to 
the  fisheries  in  tidal  waters  and  the  great  lakes ;  but  the 
Provincial  Governments  may,  without  special  legislation, 
and  in  exercise  of  their  right  of  property,  restrict  their 
use  in  any  manner  which  may  seem  expedient  just  as 
freely  as  private  owners  might  do.  In  short,  the  public 
have  no  more  right  in  law  to  take  fish  in  non-navigable 
livers  belonging  to  the  Provinces  than  they  have  to  fell 
and  carry  away  trees  growing  on  the  public  lands ;  in 
the  one  instance,  as  in  the  other,  such  interferences  with 
Provincial  rights  of  property  are  neither  more  nor  less 
than  illegal  acts  of  trespass. 

This  being  so,  it  seems  very  clear  to  me  that  no  well- 
founded  distinction,  as  regards  the  power  of  legislation 
by  Parliament,  can  be  made  between  fisheries  in  rivers 
which,  at  the  date  of  Confederation,  were  the  property  of 
private  owners  under  grants  from  the  Crown,  and  those 
which  remain  the  property  of  the  Provinces  as  part  of 
the  public  domain.  In  both  cases  the  right  of  fishing  is 
a  profit  of  the  land,  an  incident  of  the  proprietary  right 
in  the  soil,  and  is  as  much  property  in  the  hands  of  the 
Province  as  in  that  of  a  private  owner.  Then,  if  the 
B.  N.  A.  Act  contains  nothing  warranting  federal 
legislative  interference  with  this  right  of  property  in  the 
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case  of  a  private  owner,  how  can  it  be  asserted  that  it 
does  so  when  the  ownership  is  vested  in  the  Province  ? 
The  Crown  hinds  are  expressly  assured  to  the  Provinces, 
and  these  include  the  beds  of  all  such  streams  as  that 
now  in  question.  Where  it  was  intended  to  make  an 
exception  to  the  general  terms  of  the  109th  section  of 
the  Act,  as  in  the  case  of  property  reserved  to  Canada 
bj^  the  lOStli  soction,  and  the  power  to  assume  lands  or 
public  property  «or  +he  purposes  of  defence,  conferred  by 
the  117th  sectiou,  vvr  find  such  exceptions  expressed  in 
clear  and  distinct  emi,  t  Jients.  How,  then,  can  it  be  pre- 
sumed, in  view  not  only  of  the  109th  section,  but  also  of  the 
5th  enumeration  of  section  92,  giving  the  Provinces  exclu- 
sive legislative  powers  respecting  the  public  lands,  and 
tliat  as  to  property  generally  in  sub-section  13  of  section 
92,  that  the  Dominion  has  the  power  to  legislate  respecting 
these  fisheries  incidental  to  the  ownership  of  the  Provin- 
cial lands,  or  respecting  any  other  dismemberment  of 
the  right  of  property  in  such  lands,  if  it  is  not  conferred 
by  the  clause  in  section  91  respecting  sea  coast  and 
inland  fisheries  ?  Not  a  single  provision  of  the  B.  N.  A. 
Act  can  be  pointed  to  as  conferring  such  powers  of 
legislation,  except  that  just  mentioned,  which,  for  the 
reasons  already  given  in  considering  the  case  of  private 
owners,  must  be  held  inapplicable. 

I  therefore  come  to  a  different  conclusion  in  this 
respect  from  that  arrived  at  in  the  judgment  of  the 
Exchequer  Court. 

There  are,  of  course,  fisheries  of  a  very  different 
character  from  those  in  non-navigable  waters  to  be  found 
within  the  limits  of  all  the  Provinces — public  fisheries, 
such  as  those  in  tidal  rivers  and  in  the  great  lakes  of 
the  western  provinces.  A  question  may  arise  whether 
the  provisions  contained  in  section  91  authorize  Parlia- 
ment to  empower  the  Crown  to  grant  exclusive  rights  in 
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respect  of  such  fisheries.     Upon  this  point  it  would  not         1^82 
be  proper  now  to  express  any  opinion,  since  none  has  thk  qukex 
been  raised  for  adjudication.     The  same   may   also  be   Robertson. 
said  of  an  important  question  which  may  hereafter  be     strong,  j. 
presented  for  decision  as  to  the  right  to  legislate  so  as  to 
authorize  exclusive  rights  in  respect  of  fisheries  in  what 
have  been  called  by  Chancellor  Kent  the  *'  great  rivers," 
meaning  large  navigable  non-tidal  rivers,  a  question  the 
solution  of  which  must  depend  on  whether  the  beds  of 
such  rivers   are   vested  in  the  Crown  in  right  of  the 
Dominion,  not  as  part  of  its  domain,  but  as  trustees  for 
the  public  ;  or  in  the  owners  of  the  adjacent  lands,  inas- 
much as  the  right  of  fishing  would  in  the  first  case  be  in 
the  public  as  of  common  right,  but  in  the  second  vested 
in  the  riparian  proprietors. 

These  are  questions  the  discussion  of  which  would  not 
be  appropriate  in  the  present  case,  and  I  refer  to  them 
only  to  point  out  that  what  I  have  said  as  to  rivers  of 
the  class  to  which  the  portion  of  the  Miramichi  now  in 
question  belongs,  has  no  reference  either  to  navigable 
fresh-water  rivers  or  to  the  great  lakes. 

I  consider  that  I  shall  sutiiciently  answer  the  different 
questions  propounded  for  the  decision  of  this  Court  by 
stating  my  opinion  that  the  Crown  had  no  power  to 
grant  the  license  in  question,  and  that  the  same  is  al)so- 
lutely  void ;  and  further,  that  the  Crown  has  no  power, 
under  the  statute  of  1868,  to  grant  an  exclusive  right  of 
fishing  in  any  non-navigable  river,  whether  the  bed  or 
soil  of  such  river  be  vested  in  the  Crown  in  right  of  the 
Province,  or  in  a  private  owner  deriving  title  under  a 
grant  from  the  Crown  made  either  before  or  since  the 
passing  of  the  B.  N.  A.  Act. 
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FOURNIER,  J. ; 


[Translated.] 


After  the  learned  discussions  which  we  have  just  heard 
on  the  important  question  submitted  to  the  consideration 
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1882  of  this  Court,  it  would  be  useless  for  me  to  go  over  again 
The  Queen  t^e  facts  of  the  case,  and  to  discuss  afresh  at  length  the 
questions  of  right  which  it  presents.  But  as  the  question 
of  jurisdiction,  between  the  local  power  and  the  Federal 
power  raises  here  again  for  determination  the  question 
how  far  the  Federal  power,  exercising  its  legislative  power 
over  a  subject  within  its  competence,  can  affect  the  rights 
specially  reserved  to  the  Provinces,  and  more  especially 
civil  rights,  I  think  it  right  to  repeat  the  exj)ression  of 
my  opinion  on  this  subject.  Basing  my  opinion  on  that 
of  the  L"ghe.  ,!idicial  authorities  of  the  United  States, 
who  have  been  called  on  to  decide  analogous  questions  as 
to  the  ji.risdVtion  «^rd  the  respective  rights  of  the  States 
and  of  the  Federal  Government  of  the  American  Union, 
I  have  adopted  from  the  outset  their  opinion,  that  it  was 
not  possible  to  establish  a  uniform  rule  of  interpretation 
which  would  serve  for  the  decision  of  all  conflicting  ques- 
tions of  this  kind.  This  opinion  has  been  also  expressed 
several  times  by  Her  Majesty's  Privy  Council :  Gushing 
V.  Diipm)  (1),  Parsons  v.  The  Citizens'  Ins.  Co.  (2), 
decided  in  November  last. 

In  a  late  case,  I  had  occasion  to  say,  and  I  repeat  it, 
"that  the  Federal  Government  has,  without  doubt,  the 
power  of  touching  incidentally  on  matters  which  come 
under  the  jurisdiction  of  the  Provinces."  But,  in  my 
opinion,  this  power  does  not  extend  beyond  what  is 
reasonable  and  necessary  to  legislation  having  solely  as 
its  object  the  legitimate  exercise  of  a  power  conferred  on 
the  Federal  Government.  This  rule  cannot  any  more 
than  any  other  be  of  general  application.  However, 
applied  to  the  present  question,  it  is,  I  believe,  easy  to 
reconcile  the  respective  interests  of  the  two  Governments. 
Section  91,  sub-sec.  12  of  the  B.  N.  A.  Act,  in  giving  to 
the  Federal  Government  the  power  of  legislating  as  to 

(1)  5 App.  Cas.  415;  ante,  vol.  1,  p.  25*2.    (2)  7  App.  Cas.  96 ;  ante,  vol.  1,  p.  266. 
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the  fisheries,  does  not  assign  to  it  the  right  of  property        1882 
in  them.   It  does  not  take  them  from  the  owners  or  existing  the  qukkn 
possessors  in  order  itself  to  appropriate  them.      Neither   kobertson. 
is  it  thus  that  this  section  has  been  interpreted  by  the    Fouraier.j. 
Act  31  Vict.  c.  60,  passed  a  verj'  short  time  after  the 
Confederation   Act.     The   second   section   declares    ex- 
pressly that  the  "  Minister  of  Marine  and  Fisheries  may, 
where  the  exclusive  right  of  fishing  does  not  already 
exist  by  law,  issae  or   authorize   to  bo  issued  fishery 
leases  and  licenses  for  fisheries  and  fishing,  wheresoever 
situated  or   carried  on."     As  we  see,  the  rights  of  all 
those  who  had  any  interest  or  ownership  in  the  fisheries 
are  respected.     With  regard  to  the  right  of  property, 
neither  the  Federal  Act  nor  the  Fisheries  Act  have  made 
any  change  in  the  state  of  things  existing  before  Con- 
federation.    The  ownership  remains  where  it  was  before. 
There  is  not  then  in  this  respect  any  encroachment  on  the 
side  of  the  Federal  power.    If  the  action  of  the  Department 
of  Marine  has  not  been  consonant  with  this  principle,  as 
in  the  present  case,  such  action  is  void.     While  thor- 
oughly respecting  the  right  of  fishing  as  property,  could 
not  the  Federal  Government  exercise,   in   the   general 
interest  of  the  Dominion,  a  right  of  oversight  and  of 
protection  ?     I  think  it  could,  and  that  this  is  precisely 
the  object  of  the  powers  of  legislation  which  have  been 
granted  to  it  on  this  subject.    There  is  not,  in  my  opinion, 
any  incompatibility  between  the  exercise  of  this  power 
and  the  exercise  of  the  right  of  fishing  as  a  right  of 
property  in  other  hands  than  those  of  the  Government. 
The  Federal  Government  can,  in  my  opinion,  say  to  the 
proprietor :  "  You  shall  not  fish  except  at  certain  seasons 
and  with  certain  authorized  instruments  or  engines  of 
fishing."     This  restriction  is  not  an  injury,  but  rather  a 
restriction  attaching  to  this  kind  of  property.    It  is  what  I 
will  call  a  regulation  of  police  and  of  control  over  a  kind  of 
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1882  property  which  it  is  important  to  develop  and  preserve 
The  Qukkn  for  the  general  advantage.  We  know  what  would  in  a 
short  time  become  of  the  fisheries  if  individuals  were 
left  free  to  work  them  as  should  seem  good  to  them.  In 
a  few  years  their  blind  greed  would  have  ruined 
these  sources  of  wealth — and  our  fisheries,  in  place  of 
remaining  as  rich  and  fruitful  as  formerly,  would  soon 
return  to  the  perishing,  if  net  ruined  condition 
in  which  they  were  before  becoming  the  object  of  a 
protective  legislation.  This  power  of  regulation,  of  over- 
sight and  of  protection  has  been,  before  Confederation, 
exercised  by  each  Province  in  the  public  interest.  It  is 
the  same  power  which  the  Federal  Government  now 
exercises.  It  has  not  the  power  of  touching  the  right  of 
property  in  the  fisheries  any  more  than  the  Provinces 
have  done.  Its  power  is  limited  to  regulating  the  exer- 
cise of  it. 

At  the  particular  spot  to  which  the  bond  and  license 
relate,  of  which  the  validity  is  attacked,  the  river  Mira- 
michi  is  not  navigable ;  it  is  only  floatable,  according  to 
the  admission  of  facts  taken  as  proved  in  this 
cause.  It  is  for  this  reason  that  I  shall  refrain  from 
making  any  observation  on  several  other  important  ques- 
tions learnedly  discussed  in  the  judgment  of  the  honoura- 
ble Judge  Gwynne,  respecting  the  right  of  fishing  in 
navigable  waters.  It  is  sufficient  for  me  to  state,  for  the 
purposes  of  this  case,  that  I  agree  in  opinion  with  the 
honourable  Chief  Justice  that  the  right  of  fishing  in  non- 
navigable  waters  is  an  incident  of  riparian  property — 
whether  the  proprietor  be  a  Province  or  an  individual — 
subject,  however,  to  the  right  of  the  public  to  make  use  of 
these  non-navigable  rivers  as  ways  of  communication, 
so  far  as  their  nature  admits.  I  am  further  of  opinion, 
with  the  honourable  Chief  Justice,  that  the  exercise 
of  the  right  of  fishing  in  these  same  r.vers  is  subject 
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to  the  power  of  the  Federal  Government  to  regulate  the 
fisheries. 

Henry,  J.: — 

After  a  full  consideration  of  the  issues  before  us,  I 
think  the  appeal  in  this  case  should  be  dismissed.  The 
B.  N.  A  Act  of  18G7  conveys  to  the  Dominion  no  property 
in  the  sites  of  the  sea  coast  or  inland  fisheries,  as  I  con- 
strue it.  In  section  91,  which  defines  the  powers  of  the 
Dominion  Parliament,  we  find  included  "  Sea  coast  and 
inland  fisheries."  That  provision  in  the  enumeration  of 
the  jiowers  enables  the  Parliament  of  the  Dominion  to 
legislate  on  the  subject,  as  it  does  in  respect  to  matters 
such  as  *'  Shipping  and  navigation,"  "  Ferries,"  "  Bills 
of  exchange  and  promissory  notes,"  and  many  others, 
without  passing  any  right  of  property  in  the  several 
subject-matters.  In  fact,  in  my  opinion  the  power  under 
the  Act  is  but  to  regulate  the  fisheries  and  to  sustain  and 
protect  them,  by  grants  of  money  and  otherwise,  as  might 
be  considered  expedient. 

Independently  of  the  Imperial  Statute,  the  Dominion 
Parliament  has  no  power  to  legislate  in  respect  of  pro- 
perty or  civil  rights  in  the  Province,  and  could  not 
othei-wise  by  enactment  affect  the  tenure  of  or  title  to  real 
proj)erty.  By  the  common  law  the  owner  of  the  soil 
has  the  right  of  fishery  in  unnavigable  streams  and 
water-courses.  That  right,  to  be  taken  away,  restrained, 
or  transferred,  must  be  by  a  Parliament  having  jurisdic- 
tion over  the  subject-matter,  and  to  possess  and  exercise 
the  power  to  interfere  with  and  control  private  property 
and  interests  there  must  have  been  an  express  grant  of 
that  power  in  the  Imperial  Act.  I  have  searched  in  vain 
for  such,  or  even  anything  that  would  suggest  the  con- 
clusion that  such  was  intended.  I  am  therefore  of  the 
opinion  that  the  leases  granted  by  the  several  Ministers 
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of  Marine  and  Fisheries,  so  far  as  they  cover  private 
Thk  ciuKEN  property  or  afifect  private  rights,  are  wholly  irregular 
and  void. 

The  same  principles  are  applicahle  where  lands  are 
under  the  control  of  and  owned  by  the  Local  Govern- 
ments in  trust  for  the  use  of  the  people  of  the  several 
Provinces. 

I  think,  therefore,  that  by  force  of  the  agreement  under 
which  this  case  is  prosecuted,  the  respondent  is  entitled 
to  our  judgment.  As  the  learned  Chief  Justice  had  pre- 
pared a  judgment  which  embraces  my  views  upon  the 
leading  points  in  the  case,  I  have  not  thought  it  neces- 
sary to  put  my  judgment  in  writing. 

Taschereau,  J.: — 

I  am  of  opinion  to  dismiss  this  appeal  on  the  ground 
that,  as  an  exclusive  right  of  fishing  existed  in  the  part 
of  the  Miramichi  river  in  question,  the  Minister  of 
Marine  and  Fisheries  could  not  legally  grant  a  license  to 
fish  for  that  portion  of  the  said  river. 

Appeal  dismissed  with  costs. 


Judgment  of  Gwynnb,  J.,  in  the  Exchequer  Court. 

[Reported  6  Can.  S.  C.  M.  52.] 

GWYNNE,  J.  : — 

This  special  case  came  before  me  in  the  month  of  February,  but 
upon  the  argument  appearing  to  be  imperfect  was  withdrawn,  and 
amended,  and  as  so  amended  was  argued  in  the  month  of  May. 
After  this  argument  there  appeared  to  me  to  be  still  wanting 
information  as  to  some  facts  which  should  be  introduced  by  way  of 
further  amendment.  These  facts  have  been  supplied  during  the 
vacation,  and  are  now  made  part  of  the  case. 
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Miramiclii  river,  in  the  Province  of  New  Brunswick,  and  as  to  the    „    ^"^ 
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validity  of  an  instrument  purporting  to  be  a  lease  or  license,  under  v. 

the  provisions  of  the  Fisheries  Act  of  18(58,  issued  by  the  Minister    ^ob^'^on. 
of  Marine  and   Fisheries,   bearing    date    .31st    of   (October,   1873,    KxchtMnier  C. 
The  questions  submitted  by  the  s])ecial  case  which  has  been  agreed     Gwynne,  J. 
upon  are  as  follows  : 

"  1st.  Had  the  Parliament  of  Canada  power  to  pass  the  2nd 
section  of  the  Act  of  18()8,  entitled  '  An  Act  for  the  Regulation  of 
Fishing  and  the  Protecti.m  of  the  Fisheries?' 

"2nd.  Had  the  Minister  of  Marine  and  Fisheries  the  right  to 
issue  the  fishery  lease  in  question  ? 

"3rd.  Was  the  bed  of  S.  W.  Miramichi  river,  within  the  limits 
of  the  grant  to  the  Nova  Scotia  and  New  Brunswick  Land  Company, 
and  above  the  grants  mentioned  and  reserved  therein,  granted  to 
the  said  Company  ? 

"  4th.  If  so,  did  the  exclusive  right  of  fishing  in  said  river  thereby 
pass  to  the  said  Company  ? 

"  5th.  If  the  bed  of  the  river  did  not  pass,  had  the  Company,  as 
riparian  proprietor,  the  right  of  fiahing  ad  Jilnm  aqiue;  and  if  so, 
was  that  right  exclusive  ? 

"  6th.  Have  the  grantees  in  grants  of  lots  bounded  by  said  river  or 
by  any  part  thereof,  and  excepted  from  the  said  Company's  grant, 
any  exclusive  or  othar  right  of  fishing  in  said  river  opposite  to 
their  respective  grants  ? 

"  7th.  If  an  exclusive  right  of  fishing  in  a  portion  of  the  Miramichi 
river  passed  to  the  said  Company  or  to  the  grantees  in  the  excepted 
grants  or  any  of  them,  could  the  Minister  of  Marine  and  Fisheries 
issue  a  valid  fishery  lease  of  such  portion  of  the  river  ? 

"  8th.  Where  the  lands,  fibove  tidal  water,  through  which  the  said 
river  passes  are  ungranted  by  the  Crown,  could  the  Minister  of 
Marine  and  Fisheries  lawfully  issue  a  lease  of  that  portion  of 
the  river?" 

It  is  agreed  by  the  case,  that  if,  upon  the  final  determination  of 
it,  it  be  held  that  the  Government  had  no  power  to  make  the  lease 
in  question  to  the  suppliant,  an  order  shiUl  be  made  referring  it  to 
the  proper  officer  of  the  Court  to  take  an  account  of  the  expenses 
actually  and  properly  incurred  in  connection  with  certain  suits  in 
the  Courts  in  New  Brunswick,  and  such  other  actual  expenses  as  he 
may  have  been  put  to  on  account  of  the  action  of  parties  who 
intercepted  the  rights  claimed  by  him  under  the  lease  ;  and  it  was 
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ftirthor  ayroed  that  tlio  Government  shoulil  pay  to  the  siippliiuit 
such  of  tlioso  oxponsea  as  the  Court  may  think  him  entitled  to,  in 
case  the  suppliant  and  the  Government  should  ditl'ur  upon  the 
matter. 

The  clause  of  the  Act  referred  to  in  the  first  of  the  above 
Huostions  is  the  2nd  section  of  the  Dominion  Act  31st  Vict.  c.  00, 
and  is  as  follows : — "The  Minister  of  Marino  and  Fisheries  may, 
where  the  exclusive  right  of  fishing  does  not  already  exist  by  law, 
issue  or  authorize  to  bo  issued  lisliery  leases,  and  licenses  for 
fisheries  and  fisliing,  wheresoever  situated  or  carried  on ;  but  leases 
or  licenses  for  any  term  exceeding  nine  years  shall  be  issued  only 
under  authority  of  an  order  of  the  Governor-in-Council." 

The  Act  in  which  this  section  is  contained  was  passed  by  the 
Dominion  Parliament  "for  the  i-egulation  of  fisliing  and  pro- 
tection of  fisheries,"  and  it  was  passed  under  the  authority  of 
the  B.  N.  A.  Act,  the  01st  section  of  which  [tlaces,  among  other 
matters,  under  the  exclusive  authority  of  the  Parliament  of  Canada, 
"Sea  Coast  and  Inland  Fisheries." 

To  secure  an  uniformly  consistent  construction  of  this  our 
constitutional  charter  it  is  necessary  that  some  certain  and  sutticient 
canon  of  construction  should  be  laid  down  and  adopted,  by  which 
all  Acts  passed  as  well  by  the  Parliament  as  by  the  Local  Legislatures 
may  be  otfectually  tested  upon  a  question  arising  as  to  their  being 
or  not  being  intra  vires  of  the  legislating  body  passing  them.  Such 
a  canon  appeared  to  me  to  be  that  formulated  by  me  in  The  City  of 
Frederictou  v.  The  Queen,  (1),  and  it  still  appears  to  me  to  be  a  good 
and  sufficient  rule  for  the  required  purpose,  namely — "  All  subjects, 
of  legislation  of  every  description  whatever  are  within  the  juris- 
diction and  control  of  the  Dominion  Parliament  to  legislate  upon, 
except  such  as  are  placed  by  the  B.  N.  A.  Act  under  the  exclusive 
control  of  the  Local  Legislatures,  and  nothing  is  placed  under  the 
exclusive  control  of  the  Legislatures  unless  it  comes  within  some  or 
one  of  the  subjects  specially  enumerated  in  the  92nd  section,  and  is 
at  the  same  time  outside  of  the  several  items  enumerated  in  the 
9l8t  section,  that  is  to  say,  does  not  involve  any  inttrference  with 
any  of  those  items."  The  eflect  of  the  closing  paragraph  of  the 
Olst  section,  namely,  "  and  any  matter  coming  within  any  of  the 
classes  of  subjects  enumerated  in  the  91st  section  shall  not  be 
deemed  to  come  within  the  class  of  matters  of  a  local  or  private 


(1)  3  Can.  S.  C.  R.  505  ;  ante,  p.  27. 
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this  Actassignod  uxchisivoly  to  tho  Lugislaturus  of  tho  Provinces,"  ~  ' 

in  iny  opinion  cloarly  ia  to  oxchido  from  tho   jurisdiction  of  tho  r. 

Local  Li\!,'ishituro8  tlio  Hovoral  subjocts  onuinoratod  in  tho  l»'2nd  "OUKiuhun. 
section,  in  so  far  as  tlioy  rolato  t<j  or  ftlloct  any.  of  tho  niattors  Exchetjuer  C 
enumeratod  in  tho  Ulst  section.  Uwynue,  J. 

Now,  among  tho  items  enumerated  in  aoction  U2  thoro  is  nothing 
whicli  could  give  t()  tho  Local  Legislatures  any  jurisdiction  whatever 
over  sea  coast  and  inland  tisherios,  unless  it  ho  tho  item  "pro- 
perty and  civil  rights  in  the  Province,"  but  inasmuch  as  "  Sea 
Coast  and  Inland  Fisheries  "  are  enumerated  specially  in  tho  Dlst 
section  as  placed  under  the  exclusive  control  of  Parliament,  this 
enumeration  carries  with  it  exclusive  jurisdiction  over  property  and 
civil  rights  in  (ivery  Province,  in  so  far  as  whatever  is  comprehended 
under  the  term  "Sea  Coast  and  Inland  Fisheries"  ia  concerned, 
and  tho  Ijncal  Legislatures  have  no  jurisdiction  whatever  'Vor  this 
subject.  The  jurisdiction,  therefore,  which  is  given  to  the  Loca 
Legislatures  over  "property  and  civil  rights  in  the  Province"  ia 
not  an  absolute,  but  only  a  (jualitiod  jurisdiction,  and  must  be  hold 
to  be  limited  to  the  residuum  of  such  jurisdiction  not  absorbed  by 
the  exclusive  control  given  to  the  Dominion  Parliament  over  every 
one  of  the  subjects  enumerated  in  the  91st  section  ;  while  the 
jurisdiction  of  Parliament  over  every  subject  placed  under  its 
control  is  as  absolute  and  supreme  as  the  jurisdiction  of  the  Impe- 
rial Parliament  over  tho  like  subject  in  tho  United  Kingdom  would 
be  ;  the  design  of  tho  B.  N.  A.  Act  being  to  give  to  the  Dominion 
of  Canada  a  Constitution  similar  in  principle  to  that  of  the  United 
Kingdom.  It  is,  of  course,  in  every  case  necessary  to  form  an 
accurate  judgment  upon  what  is  the  particular  subject-matter  in 
each  case  as  to  which  the  question  arises,  for  the  extent  of  the 
control  of  Parliament  over  the  subject-matter  may  possibly  be 
limited  by  the  nature  of  the  subject  ;  for  example,  the  first  item 
enumerated  hi  the  91st  section,  as  placed  under  the  exclusive  control 
of  the  Parliament,  is  "  the  public  debt  and  property,"  and  by  section 
108  the  Provincial  Public  Works  and  property  are  declared  to  be 
the  property  of  Canada.  The  jurisdiction  of  Parliament  over  such 
property  ia  in  virtue  of  the  subject-matter  being  the  property  of 
Canada  ;  but  if  Parliament  should  so  legislate  as  to  dispose  abso- 
lutely by  sale  of  portions  of  this  property  from  time  to  time,  it  may 
well  be  that  the  property  so  sold,  when  it  should  become  the 
property  of  individuals,  should  be  no  longer  subject  to  the  control 
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of  the  Dominion  Parliament  any  more  than  any  other  property  of 
an  individual  should  be  ;  but  over  most  of  the  subjects  enumerated 
in  the  91st  section,  the  right  of  the  Dominion  Parliament  to  legis- 
late is  wholly  irrespective  of  there  being  any  property  in  the  several 
subjects  vesttd,  in  the  Dominion  of  Canada,  and  over  those  subjects 
the  right  of  legislation  continues  forever,  no  matter  who  may 
have  "  property  or  civil  rights "  therein.  There  is  nothing 
ptrange  in  this  provision  ;  on  the  contrary,  it  is  in  perfect  character 
with  the  whole  scheme  of  the  Act,  that  the  jurisdiction  of  the 
Dominion  Parliament  should  be  supreme  over  all  subjects  which 
iue  of  general  public  interest  to  the  whole  Dominion,  in  whomsoevtv 
tlie  proper vy  in  such  subject  may  be  vested. 

It  cannot  be  questioned  that  all  the  inhabitants  of  this  Dominion, 
in  whatever  Province  they  may  reside,  have  an  interest  in  the 
regulation  and  protection  of  the  fisheries,  whether  they  be  sea  coast 
or  inland,  not  only  as  affording  a  large  supply  of  food  for  the  inha- 
bitants of  the  Dominion,  but  a  very  extensive  traffic  also  between 
the  several  Provinces  and  with  England  as  well  as  with  foreign 
States,  thus  extending  the  trade  and  commerce,  external  and 
internal,  of  the  Dominion  ;  find  this  interest  of  the  public  in  the 
fisheries  is  not  the  less  because  in  our  inland  waters,  consisting  of 
rivers  and  lakes  teeming  with  the  finest  fish,  private  persons  may 
have  property  therein.  Now,  wliat  is  to  be  comprehended  under 
the  term  "  Fisheries,"  as  used  in  the  12th  item  of  the  91st  section 
of  the  B.  N.  A.  Act  ?  In  Abbott's  Law  Dictionary,  the  term  is 
defined  to  be,  "  the  right  to  take  fish  at  a  certain  place  or  upon 
particular  waters."  - 

Chancellor  Kent,  in  his  Commentaries,  defines  common  of  Piscary 
to  be  "a  liberty  or  right  of  fishing  in  the  water  covering  the  soil  of 
another  person,  or  in  a  rivjr  running  through  another  man's  land. 
It  is  not,"  he  says,  "  an  exclusive  right,  but  one  enjoyed  in  common 
with  certain  other  persons."  Lord  Holt,  in  2  Salk.  G37,  said  that 
it  was  to  be  resembled  to  the  case  of  other  common. 

In  the  Ma  y<  If  of  Carlisle  V,  0^rah<tm  (1),  "Common  of  Fishery" 
is  distinguished  from  "  Common  Fishery,"  the  former  bemg  defined 
to  be  a  right  enjoyed  by  several  persons,  but  not  the  whole  public, 
in  a  particular  stream  ;  and  the  latter,  a  right  enjoyed  by  all  the 
public  as  on  tlie  sea,  or  to  the  ebb  and  flow  of  the  tide  :  "Free 
Fishery  "  is  there  defined  to  be  a  franchise  in  the  hands  of  a  sub- 

(1)  L.  H.  4  Ex.  aoi. 
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ject  existing  by  grant  or  prescription,  Jistinguished  from  an  owner-  1882 

ship  in  the  soil ;  and  '*  Several  Fishery  "  to  be  a  private  exclusive    ™       q 
right  of  fishing  in  a  navigable  river  or  arm  of  the  sea  ;  but  whether  v, 

it  must  be  accompanied  with  ownership  in  the  soil,  in  that  the  '. 

authorities  differ.  Exchequer  C. 

Mr.  Hargrave,  in  his  jurisconsult  consultations  on  the  distinction  (twyune,  J. 
of  fisheries,  differs  from  Blackstone,  who  was  of  opinion  that  the 
ownership  of  the  soil  was  essential  to  a  several  fishery.  After  quot- 
ing Lord  Coke's  argument,  Mr.  Hargrave  says  :  "At  the  utmost, 
they  only  prove  that  a  several  Piscary  is  presumed  to  comprehend 
the  soil  until  the  contrary  appears,  which  is  perfectly  consistent 
with  Lord  Coke's  i)osition  that  they  may  be  in  diff'erent  persons, 
and  this  indeed  appears  to  be  the  true  doctrine  on  the  subject  ; "  and 
Chancellor  Kent,  in  his  Commentaries  (1),  says  :  "The  more  easy 
and  intelligible  .arrangement  of  the  subject  would  seem  to  be  to 
divide  the  right  of  fishing  into  a  right  common  to  all,  and  a  right 
vested  exclusively  in  one  or  more  persons."  In  fresh- water  rivers, 
he  says,  "  that  is,  above  the  ebb  and  flow  of  the  tide,  the  owners 
of  the  soil  oil  each  side  had  the  interest  and  the  right  of  fishery, 
and  it  w.as  an  exclusive  right  extending  to  the  centre  of  the  stream 
opposite  their  respective  lands,  unless  a  special  grant  or  prescription 
be  shewn." 

In  Lord  Fitzicalters'  Case  (2),  Hale,  C.J. ,  ruled  that  "in  case 
of  a  private  river,  the  lord's  having  the  soil  is  good  evidence  to 
prove  thf.t  he  hath  the  right  of  fishing  ;  and  it  puts  the  proof  upon 
them  that  claim  libcram  Piscariam" — i.e. ,  a  right  of  fishing  distinct 
from  ownership  of  the  soil. 

The  right  of  fisliing,  then,  in  rivers  above  tlie  ebb  and  flow  of  the 
tide,  may  exist  as  a  right  incident  upon  the  ownership  of  the  soil 
or  bed  of  the  river,  or  as  a  right  wholly  distinct  from  such  owner- 
ship, and  so  the  ownership  of  the  bed  of  a  river  may  be  in  one 
person,  and  the  right  of  fishing  in  the  waters  covering  that  bei 
nay  be  wholly  in  another  or  others. 

Now,  that  the  B.  N.  A.  Act  did  not  contemplate  placing  the  ti  ^e 
or  (ownership  of  the  beds  of  fresh-water  rivers  under  the  control  of 
the  Dominion  Parliament,  so  as  to  enable  that  Parliament  to  afi'ect 
the  title  to  the  beds  of  sucli  rivers,  sutficiontly  appears,  I  think, 
from  the  100th  section,  by  which  "  all  lands,  mines,  minerals  and 
royalties  belonging  to  the  several  Provinces  of  Canada,  Nova  Scotia 


(1)  Vol.  3,  p.  411. 


(2)  1  Mod.  105. 
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1882         and  New  Brunswick  a(  the  Union,"  are  declared  to  belong  to  the 

m     ^TT.         several  Provinces  of  Ontario,  Quebec,  Nova  Scotia  and  New  Bruns- 

V.  wick,  in  which  the  same  are  situate  ;  and  this  term  "  lands  "  in  this 

',      '    section  IS  sufficient  to  comprehend  the  beds  of  all  rivers  in  those 

Exchequer  C.  ungranted  lands.  We  must,  however,  in  order  to  give  a  consistent 
Gwynue,  J.  construction  to  the  whole  Act,  read  this  109th  section  in  connection 
with  and  subject  to  the  provisions  of  the  Olst  section,  which  places 
"  all  fisheries,"  both  sea  coast  and  inland,  under  the  exclusive  ler-sUi- 
tive  control  of  the  Dominion  Parliament.  Full  effect  can  be  gi  .  to 
the  whole  Act  by  construing  it  (and  this  appears  to  me  to  be  its 
true  construction)  as  placing  the  fisheries  or  right  of  fishing  in  all 
rivers  running  through  ungranted  lands  in  the  several  Provinces, 
as  well  as  in  .  il  rivers  running  through  lands  then  already  granted, 
as  distinct  and  severed  from  the  property  in,  or  title  to,  the  soil  or  beds 
of  these  rivers,  under  the  exclusive  legislative  control  of  the  Do- 
minion Parliament.  So  construing  the  terui  "  Fisheries,"  the  con- 
trol of  the  Dominion  Parliament  may  be,  and  is,  exclusive  and 
supreme  without  its  having  any  jurisdiction  to  legislate  so  as 
to  alter  in  any  respect  the  title  or  ownership  of  the  beds  of  the  rivers 
in  which  the  fisheries  may  exist.  That  title  may  be  and  is  in  the 
grantees  of  the  Crown  wliere  the  title  has  passed,  or  may  pass  here- 
after, by  grants  to  be  made  under  the  seal  of  the  several  Provinces 
in  which  the  lands  may  lie,  but  the  exclusive  right  to  control  the 
"fisheries,"  as  a  property  or  right  of  fishing  distinct  from  owner- 
ship of  the  soil,  is  vested  in  the  Dominion  Parliament. 

So  construing  the  term,  it  must  be  held  to  comprehend  the  right 
to  control,  in  such  manner  as  to  Parliament  in  its  discretion  shall 
seem  expedient,  all  deep  sea  fishing  and  the  right  to  take  all  fish 
ordinarily  caught  either  on  the  sea  coast  or  in  the  great  lakes,  or  in 
the  rivers  of  the  Dominion,  and  which  are  valuable  for  food  within 
the  Dominion,  or  for  exportation  for  that  purpose,  or  for  any  other 
purpose  of  trade  and  commerce,  and  must  include  as  well  the.right 
to  catch  fish  as  the  designation  and  control  of  the  places  where  the 
fish  may  be  caught  and  the  times  and  manner  of  catching  ;  it  must 
also,  as  it  appears  to  me,  be  construed  to  comprehend  all  such  rights 
of  fishing  and  other  matters  relating  to  the  "  fisheries,"  as  disti)ict 
from  ownership  of  the  bed  of  the  streams,  and  relating  to  the  protec- 
tion of  the  fish,  as  had  been  provided  by  legislation  within  any  of 
the  old  Provinces,  as  the  same  were  constituted  before  the  pasnng 
of  the  B.  N,  A.  Act.  Now,  many  Acts  had  been  passed  by  the  Legis- 
lature of  the  old  Province  of  New  Brunswick  ior  the  regulation  and 
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protection  of  the  fisheries  in  that  Province  between  the  33rcl  Geo.  1882 

III.  c.  9,  and  2G  Vict.  c.  6,  prohibitint;,  among  other  things,  the    ^     ''X' 
use  of  drift  nets,  the  erection  of  any  hedge,  weir,  fishgarth,   or  v. 

other  incumbrance,  or  the  placing  any  seine  or  net  across  any  river,  rt.^on. 

cove  or  creek  in  the  Province  in  such  manner  as  to  obstruct  or  Exchequer  C. 
injure  the  natural  course  of  the  fish  in  any  river  where  they  usually  Gwynne,  J. 
go — regulating  the  construction  of  mill  dams — prohibiting  also  the 
fishing  for  salmon  and  other  fish  at  certain  periods  of  the  year, 
and  giving  to  the  justices  in  General  Sessions  in  each  r-  unty 
power  to  establish  such  other  rules  and  regulations  as  to  them 
should  seem  fit  for  the  better  production  and  preservation  of  the 
fish  within  their  respective  counties,  provided  that  such  regulations 
should  not  be  contrary  to,  and  should  not  interfere  with,  the  gen- 
eral regulations  and  restrictions  contained  in  any  Act  of  Assembly 
or  private  right.  By  chapter  101  of  the  Revised  Statutes,  the 
Governor-in-Council  was  authorized  to  appoint  two  wardens  of 
fisheries  in  any  county,  who  should  watch  over  and  protect  the 
fisheries,  enforce  the  provisions  of  that  Act,  the  rules  of  the  jus- 
tices in  Sessions,  or  of  municipal  authorities,  and  the  regulations 
of  the  Governor-in-Council  in  relation  to  such  fisheries. 

Section  5  authorized  the  Governor-in-Council  to  grant  leases  or 
licenses  of  occupation,  for  a  term  not  exceeding  five  years,  for  fish- 
ing stations  on  ungrantcd  shores,  beaches  or  islands,  which  should 
terminate  when  such  stations  should  cease  to  be  used  for  such 
purpose,  and  that  such  leases  or  licenses  should  be  sold  at  public 
auction,  but  that  the  right  in  lands  and  privileges  already  granted 
should  not  be  aftected  thereby.  This  provision  as  to  leases  or  li- 
censes would  seem  to  ai)ply  only  to  fishing  in  tidal  waters  ;  but  26 
Vict.  c.  G,  which  was  in  fact  an  amendment  and  consolidation  of  all 
previous  Acts  from  c.  101  of  the  Revised  Statutes,  enacted  that  the 
Governor-in-Council  might  grant  leases  or  licenses  for  fishing  pur- 
poses in  rivers  and  streams  above  the  tidal  waters  of  such  streams 
or  rivers  when  the  same  belong  to  the  Crown,  or  the  lands  are  un- 
granted  ;  that  such  leases  or  licenses  should  be  sold  by  public  auction 
after  thirty  days'  notice  in  the  Royal  Gazette,  the  upset  price  being 
determined  by  the  Governor-in-Council,  but  that  the  rights  of 
parties  in  lands  and  privileges  already  granted  should  not  be 
affected  thereby,  and  that  the  rents  and  profits  arising  from  such 
leases  or  licenses  should  be  paid  into  the  Provincial  Treasury  to  a 
separate  account  to  be  kept,  called  "The  Fishery  Protection 
Account." 
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1882  In  Nova  Scotia  also  there  were  statutes  of  a  somewhat  similar 

character.  Ch.  94  of  Title  25,  Rev.  Stat.  (2nd  series),  regulated 
the  sea  coast  fisheries,  and  c.  95  the  river  fisheries.  The  first 
section  of  this  latter  Act  empowered  the  Sessions  from  time  to 
Exchequer  C.  time  to  make  orders  for  regulating  the  river  fisheries,  and  sub- 
Gwynne,  J.  jected  every  person  who  should  transgress  such  orders  to  a  fine  not 
exceeding  £10  for  each  offence  ;  and  by  section  6  it  was  enacted  that 
the  Sessions  should  ann  lly  appoint  such  and  ao  many  places  on 
the  rivers  and  streams  as  miglxt  be  attended  with  the  least  incon- 
venience to  the  owners  of  the  soil  or  the  rivers  as  resorts  for  the 
purpose  of  taking  fish,  but  that  the  same  and  the  enactments  in 
the  Act  contained  should  not  extend  to  any  species  of  fish  from  the 
sea,  except  salmon,  bass,  shad,  alewives  and  gaspereaux. 

The  lOtli  section  regulated  the  salmon  fishing.  So  likewise  in 
Canada  an  Act  was  passed,  intituled  "An  Act  respecting  fisheries 
and  fishing,"  Consolidated  Statutes  of  Canada,  22  Vict.  c.  02,  con- 
taining many  like  provisions,  the  first  section  of  which  authorized 
the  Governor-in-Council  to  grant  special  fishing  leases  and  licenses 
on  lands  belonging  to  the  Crown  for  any  term  not  exceeding  nine 
years,  and  to  make  all  and  every  such  regulations  as  might  bo  found 
necessary  or  expedient  for  the  better  management  and  regulation 
of  the  fisheries  of  the  Province.  This  Act  was  amended  by  the 
29  Vict.  c.  11,  the  3rd  section  of  which  (and  from  which  the  2nd 
section  of  31  Vict.  c.  (50  would  seem  to  be  taken)  purported  to  give 
the  Commissioner  of  Crown  Lands  the  authority  which  the  latter 
Act  and  section  purports  to  give  to  the  Minister  of  Marine  and 
Fisheries,  and  is  as  follows  :  "  The  Commissioner  of  Crown  Lands 
may,  where  the  exclusive  right  of  fishing  does  not  already  exist  by 
law  in  favour  of  private  persons,  issue  fishing  leases  and  licenses 
for  fisheries  and  fishing  wheresoever  situated  or  carried  on,  and 
grant  licenses  oi  occupation  for  public  lands  in  connection  with 
fisheries  ;  but  leases  or  licenses  for  any  term  exceeding  nine  years 
shall  be  issued  only  under  authority  of  an  order  of  the  Governor- 
General  in  Council." 

At  the  time  of  the  passing  of  the  B.  N.  A.  Act,  the  above  recited 
Acts  were  in  force  in  New  Brunswick,  Nova  Scotia  and  Canada 
respectively,  and  by  force  of  the  129th  section  continued  so  to  be, 
after  the  passing  of  the  Act,  until  the  same  should  be  repealed, 
abolished  oi  altered  by  Parliament,  and  the  effect  was  in  fact  the 
same  as  if  the  B.  N.  A  Act  had,  for  the  protection  and  preservation 
of  the  fisheries,  in  precise  terms,  repeated  those  enactments  and 
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declared  that  the  Dominion  Executive  should  have  full  power  to  1882 

carry  them  into  effect  until  the  Parliament  should  repeal,  abolish  or  "~C_ 

alter  those  enactments  or  any  of  them,  or  make  additional  or  other  v. 

provisions  in  their  stead.     Unlimited  power  is  thus  vested  in  the    ^^"bkRT'^on. 
Parliament,  either  to  maintain  the  then  existing  provisions  or  such  Exchequer  C. 
of  them  as  it  should  think  fit  ;  or  in  its  wisdom  to  repeal,  abolish  or     Gwynre,  J. 
alter  those  provisions,  and  to  make  such  further  and  other,  or  the 
like  provisions  and  enactments  upon  the  subject,  as  to  it  should 
seem  expedient.     Now,  the  Act  under  consideration,  viz.,  31  Vict, 
c.  GO,  maintains  the  like  scrupulous  respect  for  lyrivaU  rights  as  the 
old  Acts  which  it  repealed  had  done  ;  for,  by  the  2nd  section,  the 
power  given  to  tlie  Minister  of  Marine  and  Fisheries  to  issue  fishery 
leases  and  licenses  is  confined  expressly  to  those  places  "  where  the 
exclusive  right  of  fishing  does  not  already  exist  by  law,"  following 
the  provision  of  the  Canada  statute  29  Vict.  c.  11,  section  3. 

In  all  matters  placed  under  the  control  of  Parliament,  all  private 
interests,  whether  Provincial  or  personal,  must  yield  to  the  public 
interest  and  to  the  public  will,  in  relation  to  the  subject-matter,  as 
expressed  in  au  Act  of  Parliament.  Constituted  as  the  Dominion 
Parliament  is  after  the  pattern  of  the  Imperial  Parliament,  and 
consisting  as  it  does  of  Her  Majesty,  a  Senate  and  a  House  of  Com- 
mons, as  separate  branches,  the  latter  elected  by  the  people  as  their 
representatives,  the  rights  and  interests  of  private  persons,  it  must 
be  presumed,  will  always  be  duly  considered,  and  the  principles  of 
the  British  Constitution,  which  forbids  that  any  man  should  be 
wantonly  deprived  of  his  property  under  pretence  of  the  public 
benefit  or  without  due  compensation,  be  always  respected. 

It  is,  however,  in  Parliament,  upon  the  occasion  of  the  passing 
of  any  Act  which  may  affect  injuriously  private  rights,  that  those 
rights  are  to  be  asserted  ;  for  once  an  Act  is  passed  by  the  Parlia- 
ment in  respect  of  any  matter  over  which  it  has  jurisdiction  to 
legislate,  it  is  not  competent  for  this  or  any  court  to  pronounce  the 
Act  to  be  invalid  because  it  may  affect  injuriously  private  rights, 
any  more  than  it  would  be  competent  for  the  courts  in  England, 
for  the  like  reason,  to  refuse  to  give  effect  to  a  like  Act  of  the  Par- 
liament of  the  United  Kingdom.  If  the  subject  be  within  the 
legislative  jurisdiction  of  the  Parliament,  and  the  terms  of  the  Act 
be  explicit,  so  long  as  it  remains  in  force  ett'ect  must  be  given  to  it 
in  all  courts  of  the  Dominion,  however  private  rights  may  be 
affected.  There  is  no  evil  to  be  apprehended  from  giving,  in  our 
Constitution,  full  effect  to  this  principle,  which  is  inherent  in  the 
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1882         British  Constitution  ;  nor  would  the  transfer  of  jurisdiction  to  the 

_    "^^         Local  Legislatures  be  any  improvement,  for  experience  does  not 

V,  warrant  the  belief  that  the  interests  of  private  persons  in  re- 

^^     '    latjon  to  any  subject  would  be  more  respected,  or  the  public 
Exchequer  C.   interest  be  better  protected,  if  such  subject  were  placed  under  the 
Gwynne,  J.     control  of  the  Local  Legislatures  instead  of  under  that  of  Parlia- 
ment. 

The  Imperial  Parliament,  having  supreme  control  over  the  title 
to,  or  ownership  of,  the  beds  and  soil  of  the  inland  waters  of  the 
Dominion,  and  also  over  the  franchise  or  right  of  hshing  therein  as 
a  distinct  property,  has,  at  the  request  of  the  old  Provinces  of 
Canada,  Nova  Scotia  and  New  Brunswick,  as  the  same  were  consti- 
tuted before  the  passing  of  the  B.  N.  A.  Act,  so  dealt  with  those 
subjects  as,  while  leaving  the  title  to  the  beds  and  soil  of  all  rivers 
and  streams  passing  through  or  by  the  side  of  lands  already  granted 
in  the  grantees  of  such  respective  lands,  to  place  the  franchise  or 
right  to  fish  as  a  separate  property  distinct  from  the  ownership  of 
the  soil  under  the  sole,  exclusive  an'T  supreme  control  of  the 
Dominion  Parliament.  Construing  then  the  term  "Fisheries"  as 
used  in  tlie  B.  N.  A.  Act,  as  this  franchise  or  incorporeal  heredita- 
ment apart  from  and  irrespective  of  the  title  to  the  land  covered 
\\  ith  water  in  Avhich  the  fisheries  exist,  it  seems  to  me  to  be  free 
from  all  doubt,  that  the  jurisdiction  of  Parliament  over  all  fisheries, 
whetiisr  sea  coast  or  inland,  and  wliether  in  lakes  or  rivers,  is  ex- 
clusive and  supreme,  notwithstanding  that  in  the  rivers  and  other 
<  waters  wherein  such  fisheries  exist,  until  Parliament  should  legis- 

late upon  the  subject,  private  persons  may  be  seised  and  possessed 
of  the  fishing  in  such  waters,  either  as  a  right  incident  to  ownership 
of  the  beds  and  soil  covered  by  such  waters,  or  otherwise  ;  and  that, 
therefore,  the  first  question  in  the  special  case  must  be  answered  in 
the  aftirmativo. 

The  speci.U  case  raises  no  question  as  to  the  terms  of  the  par- 
ticular instrument  which  has  been  used,  nor  whether  it  gives  to  the 
party  nomed  therein,  assuming  the  Minister  signing  it  to  have  the 
right  to  give,  an  exclusive  franchise  or  privilege  of  fishing  in  the 
waters  named  during  the  period  named,  or  only  a  right  in  common 
with  others  to  whom  a  like  privilege  might  be  given,  as  in  Blooni- 
Jhld  v.  Johnston  {1)\  but  for  the  reasons  already  stated  it  will  be 
seen  that  while,  by  force  of  the  statute,  the  form  of  the  instrument 

(1)  Ir.  R.  8  C.  L.  08. 
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(although  it  is  not  issued  under  the  Great  Seal  of  the  Dominion,  1882 

under  which  alone  such  a  franchise  could,  by  the  course  of  the  m  ^, 
common  law,  be  granted)  may  be  sufficient  to  pass  the  franchise  as 
distinct  from  the  ownership  of  the  bed  or  soil  of  the  river,  it  cannot 
operate  as  a  demise  or  transfer  of  the  legal  estate  in  the  bed  of  the  l*^xcheqner  C 
river  to  the  donee  or  grantee  or  licensee  (which  latter  term  seems  to  Owynne,  J. 
me  to  be  the  most  apprdpriate)  of  tlie  franchise.  As  to  the  residue  of 
the  questions  submitted  in  the  special  case,  it  will  be  convenient  to 
review  the  nature,  condition  and  title  to  the  particular  property  in 
question,  namely,  the  right  of  fishing  in  the  Miramichi  river  prior 
to  and  at  the  time  of  the  passing  of  the  B.  N.  A.  Act,  and  to  con- 
sider wliat  the  law  as  affecting  such  property  then  was. 

The  special  case  states  that  the  portion  of  the  Miramichi  river 
which  is  covered  by  the  fishery  lease  to  the  sujipliant  is  above  tidal 
waters,  and  is  navigable  for  canoes  and  boats,  and  lias  been  used  from 
tlie  earliest  settlement  of  the  country  as  a  highway  for  the  same 
and  for  tlie   purpose  of  floating  down  timber  and  logs  to  market. 
After  the  St.  John,  the  largest  river  in  New  Brunswick  is  the  Mira- 
michi, flowing  northward  into  an  extensive  bay  of  its  own  name. 
It  is  225  miles  in  length  and  seven  miles  wide  at  its  mouth.     It  is 
navigable  for  large  vessels  25  miles  from  the  Gulf,  and  for  schooners 
20  miles  further  to  the  head  of  the  tide,  above  which  for  GO  miles 
it  is  Utavigable  for  tow  boats.     It  has  many  large  tributaries,  spread- 
ing over  a  great  extent  of  country.     Price's  Bend  is  about  40  or  50 
miles  above  the  ebb  and  flow  of  the  tide.     The  stream  for  the 
greater  part  from  this  point  upwards  is  navigable  for  canoes,  small 
boats,  flat-bottomed  scows,  logs  and  timber  ;  logs  are  usually  driven 
down  the  river  in  high-water  in  the  spring  and  fall.     The  stream  is 
rapid  ;  during  summer  it  is  in  some  places  on  the  bars  very  shallow. 
In  the  salmon-tishing  season,  say  June,  July  and  August,  canoes 
have  to  be  hauled  over  the  v^ry  shallow  bars  by  hand. 

On  the  5th  November,  1835,  a  grant  issued  to  the  Nova  Scotia 
and  New  Brunswick  Land  Ccnnpany  of  580,000  acres,  which  included 
within  its  limits  that  portion  of  the  Miramichi  river  which  is  in 
([Uestion,  and  the  said  grant  contained  with  the  usual  granting 
clauses  the  following  clause  :  "  Excepting  also  out  of  the  said  tract 
of  land  described  within  the  said  bounds,  all  and  every  lot,  piece 
or  parcel  of  land  which  has  been  heretofore  by  us  or  our  prede- 
cessors given  or  granted  to  any  person  or  persons  whatsoever,  or  to 
any  body  corporate,  by  any  grant  or  conveyance  under  the  Great 
Seal  of  the  Province  of  New  Brunswick,  or  the  Great  Seal  of  the 
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1882         Province  of  Nova  Scotia,  during  the  period  when  the  said  hereby 

_,     "T'         granted  tract  of  land  was  part  and  parcel  of  our  said  Province  of 

V.  Nova  Scotia,  together  with  all  privileges,  etc.,  and  also  further  ex- 

'    cepting  the  bed  and  waters  of  the  Miramichi  river  and  the  beds  and 

Exchequer  C.   waters  of  all  the  rivers  and  streams  which  empty  themselves  into 

Gwynue,  J.     the  St.  John  or  the  river  Nashwaak,  so  far  up  the  said  rivers  and 

-  streams  respectively  as  the  same  respectively  pass  through  or  over 

any  of  the  said  heretofore  previously  granted  pieces  or  parcels  of 

land  hereinbefore  excepted." 

The  contention  of  Mr.  Lash  upon  the  part  of  the  Crown,  as  repre- 
senting the  Dominion  Government,  is,  that  the  admissions  in  the 
case  establish  the  river  Miramichi,  at  the  locus  in  quo,  to  be  a  navi- 
gable river,  and  that  as  such  the  public  at  large  had  a  common  right 
of  fishing  therein,  and  that  therefore  there  could  be  no  exclusive 
right  of  fishing  therein,  even  if  the  bed  of  the  river  had  passed  by 
the  grant  to  the  Nova  Scotia  and  New  Brunswick  Land  Company, 
a  point  which,  however,  he  disputes,  contending  that  the  bed  of 
the  river  Miramichi  is  wholly  excepted  from  the  grant ;  and  if  the 
river  be,  as  he  contends  it  is,  a  public  river,  he  contends  that 
Magna  Charta  prevents  any  exclusive  right  of  fishing  therein.  That 
the  St.  Lawrence  and  other  great  rivers  of  Old  Canada  and  the 
great  lakes  formed  by  them  are  public  waters  open  to  the  public  at 
large,  who  have  the  right  not  only  of  navigation  but  of  fishing  also 
therein,  unless  in  places  which  are  covered  by  special  grants,  is  too 
well  established  now  to  admit  of  a  doubt.  If  the  principle  upon 
which  Dixson  v.  Snetsinger  (1)  was  decided  be  the  correct  principle, 
that  right  is  established  upon  a  firm  basis  in  all  those  waters,  wholly 
irrespective  of  the  common  law  principle  that  such  right  is  by  the 
common  law  of  England  confined  to  tidal  waters  ;  but  the  same 
reasoning  as  in  Dixson  v.  Snetsinger  was  applied  to  the  rivers  of 
Old  Canada  will  not  apply  to  the  rivers  of  New  Brunswick,  the 
right  of  fishing  in  which  must  be  considered  with  reference  to  the 
common  law  of  England.  I  find  some  difliijulty  in  determining 
what  is  precisely  meant  by  the  expression  in  the  special  case, 
wherein  it  is  admitted  that  the  portion  of  the  Miramichi  river 
which  is  covered  by  the  fishery  lease  to  the  suppliant  ' '  has  been 
used  from  the  earliest  settlement  of  the  country  as  a  highway  for 
the  same,  and  for  the  purpose  of  floating  down  timber  and  logs  to 
market " — for,  by  the  plan  which  accompanies  the  grant  to  the  Nova 


(1)  23  U.  C.  C.  P.  235. 
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Scotia  and  New  Brunswick  Land  Company,  it  would  seem  tliat  for  1882 


some  20  or  30  miles  up  the  Miramichi  river,  within  the  limits  of  the 


Thk  Quekn 


company's  grant  and  above  the  highest  prior  grant  of  any  land  ui)on  v. 

the  river  above  Price's  Bend,  the  country  was  a  dense  forest  without  

any  settlement  whatever,  and  higher  up  than  the  company's  grant  Exchequer  C. 
there  is  not  said  to  have  been  any  settlement,  nor  is  it  said  that     Gwyune,  J. 
there  had  been  any  licenses  to  cut  timber  granted  by  the  Crown  in 
any  part  of  the  tract  upon  the  river  above  the  remotest  land  which 
had  been  granted.     I  tind  it  difficult  therefore  to  understand,  if 
this  is  what  is  meant  to  be  admitted,  how  from  the  earliest  settle- 
ment in  New  Brunswick  that  part  of  the  river  which  runs  through 
wild  ungranted  forest  land  in  which  there  never  had  been  any  settle- 
ment whatever,  nor,  so  far  as  appears  by  the  case  stated,  any  licenses 
granted  to  cut  timber  could  have  been  used,  as  stated  in  the  case, 
"as  a  highway,  and  for  the  purpose  of  floating  down  timber  and 
logs  to  market."     However,  the   case   sufficiently  establishes  the 
character  of  the  river,  for  it  admits  that  the  part  in  question  is 
above  Price's  Bend,  which  is  situate  40  or  50  miles  above  the  ebb 
and  flow  of  the  tide,  and  tliat  from  this  point  upwards  the  river  is 
navigable  only  for  canoes,  small  boats,  flat-bottomed   scows,  logs 
and  timber,  which  latter  are  driven  down  the  river  in  high  water, 
in  tlie  spring  and  fall,  and  that  in  the  montlis  of  June,  July  and 
August,  which  is  the  salmon-fishing  season,  the  water  is  so  low  that 
canoes  have  to  be  carried  over  the  bars,  which  are  very  shallow,  and 
that  conse(;[uently,  during  this  period  of  the  year,  the  river  is  not, 
at  the  part  in  question,  navigable  for  flat-bottomed  boats,  logs  or 
timber.     Lluijd  v.  Junes  il)  is  an  authority  that  there  is  no  connec- 
tion between  a  right  of  fishing  and  a  right  of  passage  on  a  fresh- 
water river — that  is,  above  the  ebb  and  flow  of  the  tide — and  that 
the  existence  of  the  latter  right  does  not  carry  with  it  the  former. 
Creswell,  J.,  at  page  84,  puts  the  point  thus  :  "  What  answer  is  it 
to  the  plaintitt's  complaint  that  the  defendant  unlawfullyfished  in  his 
stream,  for  the  latter  to  say  that  he  had  a  right  of  way  over  the 
loais  in  qno  ?  "    So  from  Orr  Ewimj  v.  Colqnhoun  (2)  it  appears  that  a 
right  of  navigation  in  the  public  with  boats,  barges,  rafts,  etc. ,  on 
an  inland  river,  involves  no  riglit  of  property  in  the  river  or  its 
bed.     The  public  have  merely  the  right  to  use  the  river  for  passing 
to  and  fro  upon  it,  in  the  same  manner  as  they  have  a  right  of  pas- 
sage along  a  public  road  or  footpath  through  a  private  estate  ;  but 


(1)  6  C.  B.  81. 
9 


(2)  2  App.  Cas.  839. 
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1882         the  right  of  fishing  in  such  a  river  by  the  riparian  proprietors  ia  a 
_,     T^         right  of  property  vested  in  such  proprietors  in  virtue  of  their  being 
V.  seised  of  tlio  nlvcm  of  the  stream,  ad  mudiion  Jiliim  a<iiur,  which 

OBERTSON.  p).i)nfi^,(^,i^.  ^\\  proprietors  of  hvnd  adjoining  an  inhind  river  are  ; 
Exchequer  C.  but  if  the  pritna  facie  ownership  is  rebutted  by  sliewing  the  alvcits 
Gwynue,  J.  of  the  river  to  bo  in  another,  then  tlie  right  of  tisliing  in  that  river 
follows  the  proprietorshij)  of  the  alvens,  ui  til  it  be  shewn  that  a 
right  to  fish  has  been  ac(iuired  either  by  grant  or  prescription  by  a 
person  not  seised  of  the  ahuvx.  "  Riparian  proprietors  "  is  a  term 
applied  by  the  civilians  to  the  owners  of  warer-courses,  and  the  use 
of  the  same  significant  and  convenient  term  ia  now  fully  introduced 
into  the  common  law  :  the  soil  of  the  bed  itself,  and  consequently 
the  water,  may  be,  and  most  often  is,  divided  between  two  opposite 
riparian  owners — that  is,  the  land  on  one  side  may  be  owned  by  one 
person  and  the  land  on  the  opposite  side  by  another.  When  such 
is  the  case,  each  proprietor  owns  to  the  middle,  or  what  is  called  the 
thread  of  the  river.  "  There  is  but  one  difference  between  a  stream 
running  through  a  man's  land,  and  one  which  runs  by  the  side  of  it : 
in  the  former  case  he  owns  the  whole,  and  in  the  latter  but  half  "  (1). 
And  in  sec.  61  of  his  work  on  Waters  and  Water-courses,  Angell 
says  :  "It  will  be  seen  by  reference  to  the  first  chapter  that  where  a 
person  owns  the  whole  of  the  soil  over  which  a  water-course  runs 
in  its  natural  course,  he  alone  is  entitled  to  the  use  and  profits  of 
the  water ;  and  that  where  a  person  owns  only  the  land  upon  one 
side  of  a  water-course,  his  interest  in  the  soil  and  his  right  to  the 
water  extend  to  the  middlo  of  the  stream.  Concomitant  with  this 
interest  in  the  soil  of  the  beds  of  water-courses  is  an  exclusive  right 
of  fishery ;  so  that  the  riparian  proprietor,  and  he  alone,  is  autho- 
rized to  take  fish  from  any  part  of  the  stream  included  within  his 
territorial  limits."  And  Hale,  Vc  Jure  Maris,  p.  6  of  Hargrave's 
tracts,  says:  "Fresh  rivers  of  what  kind  soever  do  of  common 
right  belong  to  the  owners  of  the  soil  adjacent ;  so  that  the  owners 
of  the  one  side  have  of  common  right  the  propriet\i  (that  is,  the  pro- 
perty) of  the  soil,  and  consequently  the  right  of  fishing  usque  Jilum 
aqtue ;  and  the  owners  of  the  other  side  the  right  of  soil  or  owner- 
ship and  Jishinfj  unto  the Jilumaqme  on  their  side.  And  if  a  man  be 
owner  of  the  land  on  both  sides,  in  common  presumption  he  is 
owner  of  the  whole  river,  and  hath  the  right  of  fishing  according  to 
the  extent  of  his  land  in  length."     When  we  speak,  then,  of  the 


(1)  Angell  on  Water-courses,  sec.  10. 
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riparian  proprietor  or  proprietors  having  the  exclusive  riylit  of  fish-  1882 

ing  in  tlio  river  passing  through  or  by  the  side  of  his  or  their  hinds,  ^~^ 

what  18  meant  by  the  term  "  riparian  proprietor  "  is  the  owner  of  r. 

the  whole  bed  of  the  stream  as  well  as  of  the  land  through  which  the    '^obkrtson. 
stream  passes,  or  the  owners  of  the  land  on  either  side  and  of  the  Kxchequer  C. 
bed  of  the  stream,  each  on  his  own  side,  ad  medium  Jihim  aqua',     Gwynne,  J. 
which  every  owner  of  land  upon  either  side  of  a  stream  is  presumed 
to  be  until  the  contrary  is  shewn. 

Chancellor  Kent,  in  his  Commentaries  (1),  says  :  "It  was  a  settled 
principle  of  the  common  law  that  the  owners  of  lands  on  the  banks 
of  fresh  water-rivers,  above  the  ebbing  and  flowing  of  the  tide,  had 
the  exclusive  right  of  fishing,  as  well  as  the  right  of  jjroperty 
opposite  their  respective  lands,  adjUum  iiwdiiim  aqiuc  ;  and  where 
the  lands  t)n  each  side  of  the  river  bi-longed  to  the  same  person,  he 
had  the  same  exclusive  right  of  fishery  in  the  whole  river,  so  far  as 
Jiis  lands  extended  along  the  same.  The  right  exists  in  rivers 
of  that  description,  though  they  may  be  of  the  first  magnitude,  and 
navigable  for  rafts  and  boats,  but  they  are  subjected  to  the  jus 
pnhlicnm  as  a  common  highway  or  easement,  for  many  navigable 
purposes.  ,  .  .  On  the  other  hand  it  was  held  that  in  rivers 
not  navigable  (and,  in  the  common  law  sense  of  the  term,  tliose 
only  were  deemed  navigable  in  which  the  tide  ebbed  and  flowed i, 
the  owners  of  the  soil  on  each  side  had  the  iiitiTest  and  the  right  of 
fishery  ;  and  it  was  an  exclusive  right  and  extended  to  the  centre  of 
the  stream  opposite  their  respective  lands.         .... 

"  This  private  right  of  fisherj'  is  confined  to  fresh-water  rivers 
(that  is,  to  rivers  above  the  ebb  and  flow  of  the  tide)  unless  a  special 
grant  or  prescription  be  shewn  ;  and  the  right  of  fishing  in  the  sea, 
jind  in  the  bays  and  arms  of  the  sea,  and  in  navigable  or  tide 
waters,  under  the  free  and  masculine  genius  of  the  English  common 
law  is  a  right  public  and  common  to  every  person  ;  and  if  any  indi- 
vidual will  appropriate  an  exclusive  privilege  in  navigable  waters 
and  arms  of  the  sea,  he  must  shew  it  strictly  by  grant  or  prescrip- 
tion." 

In  Murphy  v.  Ryan  (2),  it  was  held  that  the  public  cannot  ac(iuire, 
by  immemorial  usage,  any  right  of  fishing  in  a  river  in  which, 
though  it  be  navigable  in  fact,  the  tide  does  not  ebb  and  flow,  and 
that  the  term  "  Navigable,"  used  in  a  legal  sense,  as  applied  to  a 
river  in  which  the  soil  prima  facie  belongs  to  the  Crown  and  the 


(1)  8th  ed.,  vol.  3,  p.  411. 


(2)  Ir.  R.  2  C.  L.  143. 
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fishing  to  tho  public,  imports  that  the  river  is  one  in  which  tlio  tide 
ebbs  imd  Hows. 
V.  This  case  is  ono  of  great  authority,  not  only  for  the  learning  of 

UoBKKTHON.  ^^^^  loamcd  judges  who  decided  it,  but  because  it  is  cited  with 
Exchequer  C.  approbation  by  the  Court  of  Exclieciuer  in  England,  in  T/ii'  Mui/or 
Owynne,  J.  of  AtWiVc  V.  Grxhain  (1).  In  pronouncing  the  judgment  of  the 
Coui't,  O'Hagan,  J.,  afterwards  and  now  again  Lord  Chancellor  of 
Ireland,  says;  "According  to  tho  well-established  principles  of 
tho  connnon  law,  the  proprietors  on  either  side  of  a  river  are 
presumed  to  bo  possessed  of  the  bed  and  soil  of  it  moietively  to  a 
supposed  line  in  the  middle,  constituting  their  legal  boundary  ;  and 
being  so  possessed,  have  an  exclusive  right  to  the  fishery  in  the 
water  which  flows  above  their  respective  territories,  though  tho  law 
secures  to  the  conuiumity  tho  right  of  navigation  upon  tho  surface  of 
that  water,  as  a  public  higliway  which  individuals  are  forbidden 
to  obstruct,  and  precludes  the  riparian  proprietors  from  preventing 
the  progress  of  tho  fish  through  the  river  or  dealing  with  the  water 
to  the  injury  of  their  neighbours.         ..... 

"  But,  whilst  the  right  of  fishing  in  fresh  water  rivers,  in  which 
the  soil  belongs  to  the  riparian  owners  is  thus  exclusive,  the  right  of 
fishing  in  tlie  sea,  and  in  its  arms  and  estuaries,  and  in  its  tidal 
waters,  wherever  it  ebbs  and  Hows,  is  held  by  the  common  law  to 
be  publici  jurix,  and  to  belong  to  all  the  subjects  of  the  Crown — the 
soil  of  the  sea,  and  its  arms  and  estuaries,  and  tidal  waters  being 
vested  in  the  Sovereign  as  a  trustee  for  the  public." 

He  proceeds  then  to  demonstrate  by  reference  to  authorities  that 
a  navigable  river,  in  the  sense  of  the  public  having  a  comnum  right 
to  fish  in  it,  must  be  a  tidal  river,  and  that  the  right  to  fish  therein 
^'publici  juris,"  is  confined  to  the  ebb  and  flow  of  the  tide  "There 
are,"  he  says,  (2)  "  two  kinds  of  rivers,  navig.able  and  not  navigable. 
Every  navigable  river,  so  high  as  the  sea  ebl)s  and  flows  in  it,  ih  i 
royal  river,  and  the  fishing  of  it  is  a  njyal  lishery,  and  belongs 
King  by  his  prerogative  ;  but  in  every  other  river  not  navigabl  id 
in  the  fishery  of  such  river,  the  ter-tenants  on  each  side  have  an 
interest  of  connnon  right.'  Quoting  then  Halo  (3),  he  says: 
"  Upon  a  full  consideration  of  all  the  cases,  it  will,  I  think,  appear 
that  no  river  has  been  ever  held  navigable,  so  as  to  vest  in  the 

(1)  L.  R.  4  Ex.  3(51. 

(2)  [Thi.s  passage  is  cited  by  O'H.igaii,  J.,  from  "the  report  of  the  case 
of  the  Royal  Fishery  of  the  Bann,  by  Sir  J.  Davis  (Rep.  152)."] 

(3)  De  Jure  Maris,  p.  11. 
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inorely   bociiiiao  it  has    )oon   iisod  as  a  l'^-'H^T'iI  lii</hway   for  the    _,     ""^T 
purpose  of  navigation;  and  tliat,  beyond  tlio  point  to  wliich  the  sea  r. 

ebbs  and  flows,  even  in  a  river  so  used  for  public  purposes,  tho  soil  | 

is  prima  facie  in  tho   riparian  owners,   and  tho  right  of  tishing  Kxchequer  C. 
priratf."     And  so  ho  concludes  that  tho  public  can  maintain  no     Gwynue,  J. 
claim  of  right  to  tiah  in  a  river  the  soil  of  which  is  not  ptihlici  juriHf 
but  private  property. 

In  liiiiomfivUl  V.  Johntiton  (1),  where  the  Grown  had  granted  lands 
adjoining  to  Lough  Erne  and  islands  in  the  lake,  it  was  held  that 
although  tho  lake  was  a  public  navigable  highway,  yet  that  being 
above  the  Hux  and  reflux  of  tho  tide,  and  although  it  was  held  that 
tho  ordinary  presumption  that  tho  bed  and  soil  of  a  stream  opposite 
tlieir  lands  belong  to  the  riparian  proprietors,  did  not  extend  to  a 
large  lake  like  Lough  Erne,  tho  public  had  not  any  right  of  fishing 
therein  of  common  right. 

In  Brintow  v.  Cormican  (2),  it  was  hold  by  tho  House  of  Lords 
Ihat  dr  jure  tho  Crown  had  not  prima  farie  a  right  to  the  soil  or 
fisheries  in  a  lake  like  Lough  Noagh,  and  that  therefore  tho  plaintiff", 
who  claimed  a  right  of  fishing  in  the  lake  under  a  grant  from 
Charles  IL ,  had  to  prove  that  the  King  at  the  time  of  such  grant 
hail  an  estate  to  grant  ;  that  it  was  not  to  be  presumed.  Lord 
Cairns  there  says  :  "  It  (the  lake)  contains  nearly  100,000  acres  ;  but 
though  it  is  HO  large,  I  am  not  aware  of  any  rule  which  would,  jx'ix^ci' 
facie,  connect  the  soil  or  fishings  with  the  Crown,  or  discoimect 
them  from  tlie  private  owiiership  cither  of  riparian  proprietors  or  other 
persons;''  and  Lord  Blackburn  says  :  "  It  is  clearly  and  uniforndy 
laid  down  in  our  boiiks,  that  where  the  soil  is  covered  by  the  water 
forming  a  river  in  which  tho  tide  does  not  flow,  the  soil  dees  of  com- 
mon rii/ht  belong  to  tho  adjoining  land  ;  and  there  is  no  case  or  book 
of  authority  to  shew  that  the  Crown  is  of  common  right  entitled  to 
land  covered  by  water,  where  the  water  is  not  running  water  form- 
ing a  river,  but  still  water  forming  a  lake." 

In  Malcomaon  v.  (i'Dea  (3),  VVillcs,  J.,  delivering  to  tho  House 
of  Lords  tho  opinion  of  tho  judges,  says  :  "  The  soil  of  'navigr.ble 
tidal  vers,'  like  the  Shannon,  so  far  as  the  tide  flows  and  retlows,  is 
prima  facie  in  the  Crown,  and  the  right  of  fishery  prima  facie  in  the 
public.  But  for  Magna  Charta,  tho  Crown  could,  by  its  prerogative, 
exclude  the  public  from  such  prima  facie  right,  and  grant  the  exclu- 


(1)  Jr.  R.  8  C.  L.  C8.      (2)  3  App.  Cas.  641.      (3)  10  H.  L.  p.  618. 
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sivo  right  of  fishery  to  a  private  individual,  either  together  with  or 
distinct  from  the  soil." 

Bolle  V.   JFhyte  (1),  and  Leconficld  v.  Lonsdcde  (2),  decide  that  the 

__!_"  ^'    provisions  of  Mn(jnn  Charta  and  of  the  early  statutes  regulating 

Exchequer  C.   fisheries,  including  17  Ric.  2,  c.  9,  and  12  Ed.  4,  c.   7,   apply   only 

Gwynne,  J.     to  rivers  navigable  in  the  common  law  sense  of  the  term,  i.e.  to 

the  flux  and  reflux  of  the  tide.     Roive  v.   Titus  (3),  and  Esson  v. 

McMastcr  (4),  bear  wholly  upon  a  (juestion  as  to  the  right  of  the 

public   to   the  easement  oi   passage  along  certain  rivers  in  New 

Brunswick  with  boats,  rafts  and  other  proj)erty,  and  the  rivers  were 

held   not   to   be   navigable,   but   to   be   of   common   right    public 

highways   upon   which   the    public    had    a    right    of    passage,    to 

which  right  the  title  of  the  owners  of  the  soil  and  of  the  rivers  was 

subservient.     No  reference  is  made  in  these  cases  to  the  right  of 

fishing. 

The  great  weight  of  authority  in  the  United  States  of  America 
accords  with  the  decisions  of  the  British  Courts.  In  Palmer  v. 
Mnlliiiaii  (.")),  it  was  held  in  tlie  Supreme  Court  of  the  State  of  New 
York,  Kent  being  C.  J.,  in  1805,  that  the  river  Hudson,  at  Stillwater, 
which  is  above  the  flux  and  rellnx  of  the  tide,  was  not  navigal)le  in 
the  common  law  sense  of  the  term,  citing  the  river  Bann  Case  (G), 
Carter  v.  Mnrcot  (7),  and  Hale,  De  Jure  Maris,  from  Hargravo  (8). 

Kent,  C.  J.,  says  :  "  The  Hudson  at  Stillwater  is  capable  of  being 
held  and  enjoyed  as  private  property,  but  it  is  notwithstanding  to  be 
deemed  a  public  highway  for  ])ublic  uses,  such  as  that  of  rafting 
lumlier,  to  which  purpose  it  has  heretofore  been  and  still  is 
beneticially  subservient." 

In  Carson  v.  Blazer  (IM,  it  was  h^ld  in  tlie  State  of  Pennsylvania, 
in  1810,  that  the  patent  vuidor  which  the  proprietors  of  land 
abutting  <in  the  river  Connecticut  held  under  William  Penn,  did 
not  pass  to  them  the  bed  of  the  river  ab(n'e  tide  water,  or  any  right 
of  fishery  therein,  and  that  tlie  river  and  the  fisheries  therein,  above 
tide  Wcater,  belonged  to  the  State  ;  the  Court  in  this  case  held  that 
the  common  law  of  England  rule  as  to  the  flux  and  reflux  of  the 
tide  determining  the  character  of  a  navigable  river  did  not  apply  to 
a  river  like  the  Connecticut.     However,  in  Adams  v.  Pease  (10),  the 
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Supreme  Court  of  the  State  of  Connecticut,  in  1818,  held  that  the  1882 

owners  of  land  adioinin":  tlie  Connecticut  rivi  r,  above  the  flow  and    ,_       ^ 

■•  "  .  .      Thk  Queen 

ebb  of  the  tide,  have  an  exclusive  right  of  fishing  opposite  to  their  v. 

land  to  the  middle  of  the  stream,  but  that  the  public  have  an  ease-  J ' 

ment  in  the  river  as  a  highway  for  passinjf  and  rc'i)as8ing  with  any  Exchequer  0. 
kind  of  water  craft.  The  Chief  Justice,  pronouncing  the  judgment  Cvynue,  J. 
of  the  Court,  says  :  "By  the  couunon  law,  in  the  soa,  iji  navigable 
rivers  and  in  navigable  arms  of  the  sea,  the  right  of  fishing  is 
common  to  all.  In  rivers  not  navigable,  tlie  adjoining  proprietors 
have  the  exck'siv:;  right.  Rivers  are  considered  to  be  navigable  in 
tho  common  law  sense  as  far  as  the  sea  flows  and  reflows,  and  thus 
far  the  common  right  of  fishing  extends  ;  above  the  ebbing  and 
flowing  of  the  tide  the  fishery  belongs  exclusively  to  tlie  adjoining 
proprietors,  and  the  public  have  a  right  or  easement  in  such  rivers 
as  common  highways  for  passing  and  repassing  with  vessels,  boats, 
or  any  water  craft — a  nujre  perfect  system  of  regulations  on  the 
sul)ject  could  not  be  devised.  It  secures  common  rights  so  far  as 
the  public  interest  requires,  and  furnishes  a  proper  line  of  demar- 
cation between  then-;  nnd  private  rights." 

In  The  People  v.  Piatt  (I),  it  was  held  by  the  Supreme  Court  of 
the  State  of  New  York,  in  1818,  that  the  right  to  take  fish  in  the 
Savanac,  a  river  falling  into  Lake  Champlain,  could  not  be  a  public 
right,  for  if  the  river  had  been  granted,  the  right  to  take  the  fish 
was  a  priv.ite  and  individual  right,  and  if  it  had  not  been  granted, 
yet  the  right  has  not  become  public  so  as  to  autlicn-ize  the  entry  of 
anyone  who  might  see  fit  to  enter,  for  the  right  W(mld  belong  to  the 
State ;  and  citing  Hale,  Lord  Fit::^waltcrs'  Case,  and  Carter  v. 
Marcot  (2|,  [Spencer,  C.J.,  delivering  the  judgment  <if'l  the  Court 
says,  "I  cannot  discover  that  these  principles  and  distinctions 
have  ever  been  denied  or  overruled;  and  1  venture  to  say,  that  they 
are  of  indisputable  authority."  Referring  to  this  case,  the  same 
Court,  in  1822,  in  Hooker  v.  Camrmii()>t  (3),  says  :  "  In  the  case 
of  The  People  v.  Plait  ...  we  recognised  the  principles  of  the 
common  law  to  be  that  in  the  case  of  a  private  river  (that  is,  where 
it  is  a  fresh- water  river  in  which  the  tide  does  not  ebb  and  tlow,  and 
is  not,  therefore,  an  arm  of  the  seal  he  who  owns  the  soil  ]uis  prima 
fw.ie  the  right  of  fishing  ;  and  if  the  soil  on  both  sides  be  owned  by 
an  individual  lie  has  the  sole  and  exclusive  right ;  but  if  there  be 
diflerent  proprietors  on  each  side  they  own  on  their  respective  sides 


(I)  17  Johnson,  211.       (2)  4  Burr.  2162.      (3)  20  Johnson,  90,  100. 
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1882         ad  mediitm  Jilum  aquce.     We  considered,  in  the  case  referred  to,  that 

Thr  O  ^^  ^^*^  "^^  i"<^o"sistent  with  this  right  that  the  river  was  liable  and 

r.  subject   to  the   public   servitude  for   the   passage  of   boats  ;    the 
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■    private  rights  of  the  owners  of  the  adjacent  soil  were  no  otherwise 

Exchequer  C.  aft'ected  than  by  the  river's  being  subject  to  public  use.  The  same 
Gwynne,  J.  doctrine  was  advanced  by  Kent,  Justice,  in  Palmer  v.  Mulligati  (1), 
without  any  dissent  by  the  other  judges.  The  case  of  Adams  v. 
Pease  (2),  has  been  published  since  the  decision  of  the  case  of  The 
People  V.  Piatt,  and  there  is  an  entire  coincidence  of  opinion." 
And  referring  to  Carson  v.  Blazer  (3),  Spencer,  C.  J.,  deliver- 
ing judgment,  says:  "  I  do  not  feel  myself  authorized  to  reject 
the  principles  of  the  English  common  law  by  saying  they  are 
not  suited  to  our  condition,  when  I  can  find  no  trace  of  any 
judicial  decision  to  that  ettect,  nor  any  legislative  declaration  or 
provision  leading  to  such  a  conclusion,"  and  he  adopts  the  encomium 
passed  upon  the  common  law  of  England  by  the  Chief  Justice  of 
the  Supreme  Court  of  the  State  of  Connecticut  in  Adams  v.  Peasr 
The  princijiles  to  be  deduced  from  all  these  cases  seem  to  be,  that 
in  the  estimation  of  the  common  law  all  rivers  are  either  navigable 
or  not  navigable,  and  rivers  are  only  said  to  be  navig.able  so  far  as 
the  ebb  and  flow  ox  the  tide  extends.  Rivers  may  be  navignble  in, 
fact,  that  is,  capable  of  being  navigated  with  shijis,  boats,  rafts,  etc., 
yet  be  classed  among  the  rivers  not  navigable  in  tlie  common  law 
sense  of  the  term,  which  is  confined  t(»  the  ebb  and  flow  of  the  tide. 
Rivers  which  are  navigable  in  tliis  sense  are  also  called  public,  be- 
cause they  are  open  to  public  use  and  enjoyment  freely  by  the  whole 
community,  not  only  for  the  purposes  of  passage,  but  also  for  fish- 
ing, the  Crown  being  restrained  by  Magna  Charta  from  the  exercise 
of  the  prerogative  of  granting  a  several  fishery  in  that  part  of  any 
river.  Nt)n-navigable  rivers,  in  contrast  with  navigable  or  public, 
are  also  called  private,  because,  althougli  they  luay  be  navigable  in 
fact,  that  is,  capable  of  being  traversed  with  ships,  boats,  rafts,  etc. , 
more  or  less,  according  to  their  size  and  depth,  and  so  subject  to  a 
servitude  to  the  public  for  purposes  of  passage,  yet  they  are  not 
open  to  the  public  for  purposes  of  fishing,  but  may  be  owned  by 
private  persons,  and  in  common  presumption  are  owned  by  the  pro- 
prietors of  the  adjacent  land  on  either  side,  who,  in  right  of  owner- 
ship of  the  bed  of  the  river,  are  exclusive  owners  of  the  fisheries 
therein  opposite  their  respective  lands  on  either  side  to  the  centre 


(1)  3  Gaines,  307. 


(2)  2  Conn.  481. 


(3)  2  Binne> ,  475. 
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line  of  the  river.     Magna  Charta  does  not  affect  the  right  of  the  18.S2 

Crown,  nor  restrain  it  in  the  exercise  of  its  prerogative  of  granting  "T' 

J.  HK    v^UKKN 

the  bed  and  soil  of  any  river  above  the  ebb  and  flow  of  the  tide,  or  v, 

of  granting  exclusive  or  partial  rights  of  fishing  therein  as  distinct  ^.o^ertson. 
from  any  title  in  the  bed  or  soil,  and  in  fact  Crown  grants  of  land  Exchequer  C. 
adjacent  to  rivers  above  tlie  ebb  and  flow  of  the  tide,  notwithstand-  Gwynne,  J. 
ing  that  snch  rivers  are  of  the  first  magnitude,  are  presumed  to 
convey  to  the  grantee  of  such  lands  the  bed  or  soil  of  the  river,  and 
so  to  convey  the  exclusive  right  of  fishing  therein  to  the  middle 
thread  of  the  river  opposite  to  the  adjacent  land  so  granted.  This 
presumption  may  bo  rebutted,  and  if,  by  exception  in  the  grant  of 
the  adjacent  lands,  the  bed  of  the  river  be  reserved,  still  such 
reservation  does  not  give  to  the  public  any  common  right  of  fishing 
in  the  river  ;  but  the  property  and  ownership  of  the  river,  its  bed 
and  fisheries,  remain  in  tlie  Crown,  ,and  the  bed  of  the  river  may  be 
grautod  by  the  Crown,  and  the  grant  tliereof  will  carry  the  exclu- 
sive right  of  fishing  therein  ;  or  the  rigut  of  fisliing,  exclusive  or 
partial,  may  be  granted  by  the  Crown  to  whomsoever  it  pleases, 
just  as  any  private  person  seised  of  the  bed  of  the  river  might  dis- 
pose thereof.  This  ''ight  extends  to  all  large  inland  lakes  also,  for 
although  in  their  case  the  same  presumption  may  not  arise  as  does 
in  the  case  of  rivers,  namely,  that  a  grant  of  the  adjacent  lands 
conveys  prima  facie  the  bed  of  the  river  (as  was  decided  in  Bloom- 
field  v.  Jolnmton),  still,  the  prerogative  right  of  the  Crown  to  grant 
the  bed  of  rivers  above  the  ebb  and  flow  of  the  tide,  not  being 
aft'ected  by  the  restraints  imposed  by  Magiia  Charta,  cannot  be 
questioned,  for  all  title  of  the  subject  is  derived  from  the  Crown, 
and  so  if  a  bed  of  a  river,  or  1  rit^ht  of  fishing  therein,  be 
reserved  by  the  Crown  from  a  grant  of  adjacent  lands,  the  right 
and  title  so  reserved  remains  in  the  Crown,  in  tlie  same  manner  as 
it  would  have  vested  in  the  grantee  if  not  reserved,  and  is  not  sub- 
ject to  any  common  right  of  fishing  in  the  public  ;  for,  as  was  said 
by  Lord  Abinger,  C.  B.,  in  In  re  llnll  and  Selhy  Rv.  Co.  (1),  "  But 
Sir  F.  Pollock  says  we  all  hold  by  grant  from  the  Crown  :  then  the 
Crown  holds  by  the  same  rights  and  with  the  same  limitations  as  its 
grantee."  iio  in  Bloomjield  v.  Jolniston,  above  cited,  it  was  lield 
that  a  grant  by  the  Crown  of  a  free  fishery  in  tlie  waters  of  Lough 
Erne  did  not  pass  a  several  or  exclusive  right  of  tisliery  therein,  but 
only  a  license  to  fish  on  the  property  of  the  grantor,  and  that  the  sev- 
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eral  fishery  remained  in  the  Crown  subject  to  such  grants  or  licenses 
to  fish  as  it  nui,'ht  grant.  In  OUl  Canada  the  right  of  the  Crown  to 
make  such  grants  of  the  bod  of  the  great  lakes  is  recognised  by  Act  of 
Parliament. 

Although  the  exercise  of  the  prerogative  of  the  Crown  to  grant 
a  several  fishery  in  waters  where  the  tide  ebbs  and  flows  is  restrained 
by  Magna  Charta,  still  the  right  of  Parliament  in  its  wisdom  (in 
the  exercise  of  its  paramount  control  in  the  interests  of  the  public, 
and  as  the  exponent  of  the  voice  of  the  nation  as  regards  all  pro- 
perty) to  authorize  such  grants  there,  equally  as  in  waters  above  the 
ebb  and  flow  of  the  tide,  is  undoubted. 

I  speak  here  of  the  Parliament  of  the  United  Kingdom,  and  the 
like  power,  over  all  subjects  placed  by  the  B.  N.  A.  Act  under 
the  control  of  the  Parliament  of  Canada,  is  vested  in  that  Parlia- 
ment. 

As  regards,  then,  the  particular  river  in  question,  at  the  place  in 
questiitn,  above  Price's  Bend,  notwithstanding  that  it  may  be  true 
that  it  is  subject  to  a  s  ..•  vitude  to  the  public  for  a  common  right  of 
passage  over  its  waters — as  to  which  I  express  no  opinion,  inasmuch 
as  the  determination  of  that  point  is  unnecessary  in  the  case  before 
me — but  assuming  the  river  to  be  subject  to  such  servitude,  still,  the 
river  there  partakes  not  of  a  character  of  a  navigable  or  public,  but 
of  a  non-iiavigable  or  private  river,  in  the  sense  in  wliich  these  terms 
are  used  in  law,  and  the  public  have  no  common  right  of  fishing 
therein. 

The  prima  facie  presumption  being  that  the  owners  of  the  adjacent 
lands  are  owners  of  the  bed  of  the  river,  which  presumption  may 
be  rebutted,  it  is  necessary  now  to  consider  the  point,  which  is 
urged  u[)on  behalf  of  the  Crown  as  representing  the  Dominion 
Government  in  tliis  case,  namely,  tliat  the  presumption  is  rebutted 
by  matter  appearing  ui)on  the  grant  to  the  Nova  Scotia  and  New 
Brunswick  Land  Company,  which  is  made  part  of  the  case  and  has 
been  produced  in  evidence,  for,  if  not  rebutted,  the  exclusive  right 
of  fishing  passed  by  that  grant  to  the  company,  and  the  Act  of  Par- 
liament 31  Vict.  c.  (50,  does  not  aftect,  or  in  its  2nd  section  profess 
to  deal  with,  any  fisheries  in  whicli  an  exclusive  right  of  fishing  had 
been  conveyed  by  the  Crown  and  was  vested  in  any  persons  at  the 
time  of  the  passing  of  the  Act. 

The  clause  in  the  letters  patent  conveying  the  land  to  the  land 
company  which  is  relied  upon  in  support  of  this  contention  is  the 
latter  part  of  the  exception  above  extracted,  namely  ;  ' '  And  also 
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further  excepting  the  bed  and  waters  or  the  Miramichi  river,  and  1882 

the  beds  and  waters  of  all  the  rivers  and  streams  which  enii>ty    ,,,     "^ 

•^    The  Qukkn 
themselves  either  into  the  river  St.  John  or  the  river  Nashwaak,  so  v. 

far    up   the    said    rivers    and   streams    respectively   as   the   same     ^  be^s  .  . 

respectively  pass  through,  or  over  any  of  the  said  heretofore  pre-  Exchetiuer  C. 

viously  granted  tracts,  pieces  or  parcels  of  land  herehibefore  ex-     Gwynne,  J. 

cepted. " 

This  exception,  it  is  urged,  is  open  to  two  constructions,  the  one 
that  insisted  upon  by  Mr.  Lanh,  upon  behalf  of  the  Dominion  Gov- 
ernment, namely,  that  the  bed  of  the  Miramichi  river  is  excepted 
absolutely  throughout  its  whole  length,  and  the  beds  of  the  other 
rivers  and  streams  flowing  into  the  river  St.  John  and  Nashwaak 
qualifiedly,  that  is  to  say,  "so  far  up  those  rivers  and  streams  re- 
spectively, etc.,"  and  the  other  that  insisted  on  by  Mr.  Ilalihirtoii, 
upon  behalf  of  the  suppliants,  namely,  that  the  (jualification 
involved  in  the  words  "so  far  up  the  river  and  streams  respec- 
tively, etc.,"  is  to  be  attached  to  the  exception  as  to  the  bed  of  the 
Miramichi  river  as  well  as  to  the  beds  of  the  other  rivers  and 
streams  mentioned  in  the  same  sentence. 

Which  of  these  two  constructions  is  the  correct  one  depends  upon 
the  determination  of  the  (piestion — what  should  be  held  to  have 
been  the  intention  of  the  Crown  in  making  the  grant  of  the  lands 
mentioned  in  the  letters  patent  containing  the  exception  ?  "  It  is 
always  "  (says  Sir  John  Coleridge,  delivering  the  judgment  of  the 
Privy  Council  in  Lord  v.  The  Ciimmissioiiersfur  the.  mtij  of  Siidneij  (1), 
upon  a  (question  as  to  the  construction  of  a  Crown  grant)  "  a  ques- 
tion of  intention  to  be  collected  from  the  language  used  with 
reference  to  the  surrounding  circumsiances. 

"  Words  in  an  instrument  of  grant,  as  elsewhere,  are  to 
be  taken  in  the  sense  which  the  common  usage  of  mankind 
has  applied  to  them  in  reference  to  the  context  in  which  they  are 
found."  And  the  same  construction,  I  may  add,  is  to  be  put  ujion 
words  in  a  grant  of  land  by  the  Crown  which  has  been  established 
by  the  decisions  of  the  Courts  to  be  the  proper  construction  to  be 
put  upon  the  same  words  in  a  grant  between  subject  and  subject. 
Now,  f(jr  the  purpose  of  .assisting  in  arriving  at  the  intention  of  the 
Crown  as  to  the  use  of  the  abuvo  words  in  the  letters  pati;nt  to  the 
Nova  Scotia  and  New  Brunswick  Land  Company,  as  well  as  for  the 
purposes  of  the  Gth  question  in  the  special  case,  namely  :  "Othly, 
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have  the  grantees  in  grants  of  lots  bounded  by  the  said  rivers  or  by 
any  part  thereof  and  excepted  from  the  said  company's  grant  any 
exclusive  or  otlier  right  of  fishing  in  said  river  opposite  their 
KOBKBTSON.  respective  grants  ?  "  copies  of  sixteen  letters  patent  have  been  pro- 
Exchequer  C.  duced,  five  of  which  grjvnt  lands  situate  upon  the  Miramichi,  and 
Gwynne,  J.  nine  lands  situate  upon  the  other  rivers  and  streams  mentioned  in 
the  letters  patent  to  the  Nova  Scotia  and  New  Brunswick  Land 
Company  running  through  the  tract  of  land  granted  to  that  com- 
pany, falling  into  the  rivers  St.  John  and  Nashwaak,  and  it  is  ad- 
mitted that  all  other  grants  to  others  within  the  lines,  constituting 
the  boundaries  of  the  tract  described  in  the  letters  patent  to  the 
company  are  in  similar  form  to  those  of  which  the  copies  have  been 
supplied.  Copies  also  of  two  letters  patent  granting  large  tracts  of 
land  amounting  to  about  25,000  acres,  immediately  outside  of  and 
abutting  upon  the  limits  of  tract  described  in  the  letters  patent  to 
the  Nova  Scotia  and  New  Brunswick  Land  Company,  have  been 
produced. 

From  a  perusal  of  these  several  letters  patent,  it  appears  that,  as 
regards  the  title  to  the  soil  and  beds  of  the  said  several  rivers  alike, 
the  language  of  all  the  letters  patent  is  the  same,  the  practice  of 
the  Crown  was  uniform  throughout.  Now,  the  established  rule  of 
law  is  that  prima  facie  the  proprietor  of  each  bank  of  a  stream  is 
the  proprietor  of  half  the  land  covered  by  the  stream,  and  that  a 
description  which  extends  "  to  the  water's  edge,"  or  "  to  a  river  "  or 
"  to  the  river's  bank,"  or  which  begins  at  a  stake,  tree,  or  other  monu- 
ment "by  the  side  of  a  river"  or  "  in  a  river's  bank,"  and  which 
runs  "  up  "  or  "  down  the  river,"  or  "its  bank,"  or  "  by  the  side 
of  the  river,"  or  "following  its  courses,"  or  to  a  stake,  tree  or 
monument  "by  the  side  of  the  river,"  or  "on  the  river's  bank," 
or  the  like,  carries  tlie  grant  to  the  thread  of  the  stream.  In  all 
such  cases,  the  grant  covers  the  bed  of  the  stream,  unless  there  be 
some  expression  in  the  terms  of  the  grant,  or  something  in  the 
terms  of  the  grant  taken  in  connection  with  the  situation  and  con- 
dition of  the  land  granted,  which  clearly  indicates  an  intention  that 
the  grant  should  stop  at  the  edge  or  margin  of  the  river,  and  should 
exclude  the  river  ''rom  its  operation.  There  must  be  a  reservation 
or  restriction,  expressed  or  necessarily  implied,  to  control  the  gen- 
eral presumption  of  law  and  to  make  the  particular  grant  an  excep- 
tion from  the  general  rule.  This  is  the  established  doctrine,  not 
only  in  England,  but  in  the  courts  of  the  United  States  of  America 
also,  as  will  sufficiently  appear  from  the  cases  already  cited  and  from 
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Wrujldw.  Howard  {1),  Kains  v.  Tunnlle  (2),  Tyler  v.  Wilkinson  (3),           1882 
Robinsan  v.    White  (4),  Lowell  v.  liohiuson  {5),  Child  v.  Starr  {&),           ^~^ 
Luce  V.  Carleij  (7),  Howard  v.  Tngfrsoll  (8),  and  Chancellor  Kent's            r. 
Comm.  vul.  o,  p.  427.  

Tried  accordinf?  to  the  principle  laid  down  in  the  above  cases,  it  Exchequer  C. 
cannot  admit  of  a  doubt  tliat  the  description  of  boundaries  in  every  Gwynne,  J. 
one  of  tlie  letters  patent  which  have  been  produced  and  above 
referred  to  include  and  convey  to  the  several  grantees  of  the  land 
therein  respectively  described  the  soil  and  bed,  not  only  of  all  the 
streams  and  rivers  which  flow  into  the  rivers  St.  John  and  Nash- 
waak,  but  also  of  the  river  Mirtamichi,  and  in  truth  of  the  Nashwaak 
itself,  where  the  rivers  i^ass  throu<»h  or  abut  ujjon  the  lands  de- 
scribed, and  as  it  is  part  of  the  admissions  in  the  case,  that  all 
other  grants  of  land  situate  within  the  outside  limits  of  the  tracts 
described  in  the  letters  patent  of  the  5th  November,  1835,  to  the 
Nova  Scotia  and  New  Brunswick  Land  Company,  are  in  like  form 
with  those  above  recited,  it  must  be  concluded  as  not  admitting  of 
a  doubt,  tliat  every  grant  which  had  been  made,  prior  to  the  5th 
November,  1835,  of  land  lying  within  the  limits  of  the  description 
of  the  tract  described  in  the  letters  patent  of  that  date,  passed  and 
conveyed  to  the  several  grantees  of  such  lands  without  exception 
the  bed  and  soil  of  the  rivet  Miramichi,  as  well  as  the  bed  and  soil 
of  all  the  rivers  and  streams  flowing  into  the  St.  John  and  Nash- 
waak, in  accordance  with  the  general  presumption  and  rule  of  law, 
when  the  lands  granted  abutted  upon  any  of  the  said  rivers. 

This  being  established,  it  only  remains  to  be  considered  whether 
the  terms  of  the  grant  contained  in  the  letters  patent  of  the  5th 
November,  1835,  are  so  explicit  as  to  reverse  the  general  presump- 
tion of  law,  and  to  indicate  clearly  the  intention  of  the  Crown  to 
be  to  make  the  grant  to  the  Nova  Scotia  and  New  Brunswick  Land 
Company  an  exceptional  grant  and  different  in  this  particular  from 
all  prior  grants  made  by  the  Cnjwn  in  that  locality,  and  which, 
within  the  limits  mentioned  in  the  letters  patent  of  the  5th  Novem- 
ber, 1835,  comprised  200,000  acres  of  the  795,000  acres  constitutinsr 
the  gross  contents  of  the  tract,  the  outside  limits  of  which  are  given 
in  those  letters  patent. 

We  must  reasonably  conclude  that  ihe  object  of  the  grant  to  the 
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comiiany  was  to  use  the  company  as  an  instrument  for  facilitating 
the  settlement  of  the  Province  of  New  Brunswick,  in  like  manner 
as  in  the  case  of  a  similar  grant,  which  had  been  made  some  years 
previously  in  Canada,  to  tlie  Canada  Company.  It  was  necessary 
Exchequer  C.  to  the  full  enjoj  ment  of  the  grant  and  to  insure  success  to  the 
Gwyune,  J.  undertaking  of  the  company  by  the  settlement  of  the  country,  that 
the  settlers  should  have  the  riglit  and  power  to  erect  mills  and  to 
use  the  power  of  the  rivers,  by  dams  across  them,  for  tlio  purpose 
of  driving  the  mills  ;  this  they  could  not  do  in  those  rivers  or 
streams,  if  any  there  were,  whose  beds  and  soil  were  excepted  fri>m 
the  grant  to  the  company. 

No  possible  reason  has  been  suggested  or  can  be  assigned  why 
the  Crown  should  make  the  grant  to  this  company  an  exception 
from  all  previous  grants  made  in  the  same  locality,  and  so  obstruct 
what  must  have  been  the  object  jf  the  grant,  namely,  the  settle- 
ment of  the  Province  ;  or  why  the  river  Miramichi  should  be  made 
an  exception  from  all  the  other  rivers  and  streams  ;  or  why  the 
river  Miramichi  itself,  where  in  its  course  it  abutted  upon  lands 
granted  to  the  company,  should  be  excluded  from  the  grant,  while 
the  soil  and  bed  of  the  same  river,  where  it  abutted  upon  land 
granted  to  other  persons,  had  been  included  in  those  grants  and 
passed  to  the  respective  grantees  of  the  adjoining  lands  ; — or,  in 
the  language  of  the  Judgment  of  the  Privy  Council  in  Lord  v.  The 
Commixtiioiiertifor  the  Oit[i  of  Sydney  (1),  "  why  it  (the  Crown)  should 
have  reserved  what  might  be  directly  and  immediately  useful  to  the 
grantees,  and  could  scarcely  have  beeii  contemplated  as  of  any  proba- 
ble use  to  the  Crown,  and  this  too  in  an  infant  colony  where  it  was  the 
manifest  and  avowed  policy  to  encourage  settlement  and  the  culti- 
vation of  lands  by  grants  on  the  easiest  and  most  favourable  terms. " 

We  must  then  give  to  the  lettei's  patent  of  the  5th  November, 
1835,  such  a  construction  as  shall  be  consistent  with  the  previous 
uniform  practice  of  the  Crown  and  with  the  general  presumption  of 
law,  and  so  as  to  make  the  grant  valuable  in  view  of  the  purpose 
which  it  must  have  had  in  view,  and  not  so  as  to  derogate  from  that 
value,  unless  the  terms  and  expressions  in  the  grant  are  so  peremp- 
tory and  clear  as  to  place  beyond  doubt  that  the  intention  of  the 
Crown  was  to  exclude  from  the  grant  to  the  company  the  bed  of  the 
Miramichi  river,  where  it  abuts  upon  lands  granted  to  the  company. 
The  only  construction  which,  in  accordance  with  the  above  princi- 
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pies,  can,  in  my  judgment,  be  properly  given  to  the  letters  patent  1882 

of  the  5th  November,  1835,  is,  that  tlie  exception  therein  alfocts    „     ""'"' 
,     »,.        ■  ,  .      ,  ,  ,         ,  The  (.iLKKN- 

the  IVliramiclii  only  in  the  same  manner,  and  to  the  same  extent,  as  y. 

it  affects  the  other  rivers  and  streams  tlierein  mentioned,  nauiely,     '*"Bkkt«on. 
all  thosv.  falling  into  the  rivers  St.  John  and  Nashwaak,  and  oonso-  I'.xchequer  C. 
quently  that  the  exception  is  limited  to  the  bed  and  soil  of  tlio     Gwynne,  J. 
Miramichi  river,  as  it  is  to  the  bed  and  soil  of  the  said  other  rivers 
and  streams,  namely,  opposite  to  the  lands  which  had  previously 
been  granted  on  the  banks  of  the  rivers. 

The  form  of   the  descrii)tion   in   the   letters   patent  of  the  Hth 
November,  which  the  draftsman  has  made  to  comprehend  within 
the  limit  of  the  tract  described,  200,000  acres,  which  had  already 
been  granted,  much  of  wliich  was  situate  upon  the  banks  of  the  said 
several  rivers,  made  it  necessary  to  except  from  the  grant  t(j  the 
company  whatever  had  been  previously  granted,  and  the  bed  and 
soil  of  the  rivers  opposite   the  lands  so  granted.     This  affords  a 
rational  cause,  and  indeed  the  only  apparent  rational  cause  for  the 
exception  being  inserted  at  all,  and  conse(£uently  the  letters  patent 
must  be  so  construed  as  to  limit  the  application  of  the  exception  to 
this  rational  purpose.     It  was  suggested  that  if  the  bed  and  soil  of 
the  rivers  opposite  to  the  lands  previously  granted  had  passed  to  the 
grantees  of  such  lands,  the  exception  of  those  lands,  which  is  also 
expressed  in  the  letters  patent  of  the  5th  November,  would  have 
been  sufficient  to  compreliend  also  the  beds  of  the  rivers ;    but, 
granting  this  to  be  so,  it  is  plain  that  whetlior  tlie  beds  of  the 
rivers  had  or  not  passed  by  the  previous  grants  of  lands  situate  on 
their  banks,  the  draftsman  of  tlie  letters  patent  of  the  5tli  Novem- 
ber has,  ex  majori  cautela,  inserted  an  express  exception  of  the  beds 
of  the  rivers  and  streams  flowing  into  the  St.  John  and  Nashwaak, 
where  such  rivers  and  streams  abutted  on  lands  already  granted. 
This  is  not  disputed,  but  the  contention  is,  that  in  the  case  of  the 
Miramichi  the  exception  is  not  to  be  construed  as  being  so  limited, 
but  is  absolute.      But  for  this  distinction  no  r  iison  whatever  is 
suggested,  and  I  have  shewn  that  in  the  previous  grants  the  Mira- 
michi river  was  precisely  in  the  same  position  as  all  the  other  rivers, 
and  that  in  the  case  of  all  alike  the  beds  of  rivers  abutting  on  lands 
granted  had  been  granted  and  had  passed  to  the  grantees  of  lands. 
The  letters  patent  are  capable  of  the  construction  that  the  excep- 
tion shall  be  limited  in  the  case  of  the  Miramichi,  e(i[ually  as  in  the 
case  of  the  other  rivers  and  streams,  and  as  that  construction  is 
most  consistent  with  the  uniform  practice  of  the  Crown,  and  with 
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what  must  have  boon  the  objoct  of  the  company,  in  ac(juirin^  tho 

lands  j,'ranteil,  with  tlio  yoneral  prosuniptioii  of  law,  and  with  reason 

and  common  senst;,  tliat  is  tho  construction  wliicli  must  bo  yivon  to 

the  letters  patent.     It  follows  tliat  the   Miramichi  river,  wliorc  the 

Exchequer  C.    lands  j^ranted  to  the  Nova  Scotia  and  New  Brunswick  Land  Com- 

(iwyiiae,  .J.     p>'iiy  abut  upon  it,  is  excluded  from  tho  operati(m  of  the  Fislierios 

Act,  31  Vict.  c.  GO,  for  there  an  exclusive  riijlit  of  tisliins^  had  passod 

.  to  tho  company,  tlieir  successors  and  ivssigns,  l)y  the  letters  patent 

of  the  5th  November,  1835. 

It  was  urged,  it  is  true,  but  scarcely  I  think  seriously,  that  by 
force  of  the  l()8th  sec.  of  the  B.  N.  A.  Act,  and  of  the  5th  item  of 
the  3rd  schedule  annexed  to  the  Act,  namely:  "  Rivers  and  Lake 
improvements,"  the  bed  and  soil  of  the  Miramichi,  as  well  as  the 
bods  and  soil  of  every  river  in  tho  Dominion,  is  declared  to  bo  "  the 
property  of  Canada."  The  sole  ground  for  this  contention  is  that 
tho  word  "Rivers"  as  printed  in  the  schedule  is  plural,  while  the 
word  "  Lake"  is  singular,  and  tliat  if  it  had  been  intended  tliat  the 
word  "improvements"  should  be  read  in  connection  with  the 
former  as  with  tho  latter  it  would  have  been  printed  "  River"  in 
the  singular  as  in  the  word  "  Lake."  To  this  it  was  replied,  that 
the  absence  of  a  comma  after  the  word  "  Rivers"  aliortled  as  good 
an  argument,  that  the  word  "improvements"  was  intended  to  bo 
read  in  connection  with  the  word  "  Rivers"  as  with  "  Lake,"  not- 
withstanding the  affix  of  a  final  "S"  to  the  former.  I  confess  I 
think  both  arguments  are  of  about  equal  weight,  and  I  do  not  think 
it  profitable  to  enquire  whether  the  affix  of  the  letter  "  S  "  or  the 
omission  of  a  comma  is  the  act  of  the  printer  or  of  ['arliament,  for 
by  sec.  108  of  the  Act,  it  is  clear  that  the  things  which  are  by  tliat 
section  made  the  property  of  Canada  are  "the  public  works  and 
property  of  each  Province,'  enumerated  in  the  3rd  schedule. 
Whether,  therefore,  the  word  be  jjrinted  "River"  or  "Rivers" 
in  the  3rd  scliedule  the  result  is  tiie  same,  and  the  word  "  imi)rove- 
meiits  "  must  bo  read  with  it,  to  indicate  the  "public  work"  wliicii 
having  been  the  property  of  the  Province  in  which  it  had  been 
situate  is  made  the  property  of  Canaila. 

I  have  thus  substantially  answered  all  or  most  of  the  (juestions 
submitted  in  this  special  case,  but  it  may  be  convenient  brielly  to 
give  my  answers  thus : 

The  first,  third,  f<jurth,  and  sixth  questions  must  be  answered  in 
the  affirmative,  and  the  second  and  seventh  in  the  negative. 

To  the  fifth  it  is  unnecessary  to  give  any  special  answer,  aa  I  am 
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of  opinion  tliat  tlio  bod  of  the  river  di«l  pass  to  tho  company.     How-  1882 

ever,  it  may  bo  said,  tliat  if  it  had  not  so  passod,  tho  case  offora  no    „     ~^ 
eviclonco  of  any  exclusive  rif<nt  of  fishing  tlierein  havnig  passed  to  tho  v. 

company,  which  right  in  such  case  could  only  be  by  grant  or  prescrip-  ""'*^""'*' 
tion.  I  h.avo  in  my  judgment  explained  at  length  my  views  upon  the  Excheciuer  C. 
rights  of  rii)arian  proprietors,  and  of  what  is  meant  by  that  term..  (iwyiine,  .i. 

To  tho  eighth  it  may  bo  answered  that  if  what  is  meant  by  this 
question  as  framed  is,  whether  the  Minister  of  Marine  and  Fisheries 
could  lawfully  issue  a  lease  of  the  bed  of  the  river,  where  it  passes 
through  ungranted  lands,  I  am  of  opinion  that  he  could  not,  but 
that  tho  Act  does  authorize  him  to  issue,  and  therefore  he  could 
lawfully  issue  a  license  to  fish,  as  a  franchise  apart  from  the  owner- 
ship of  the  soil  in  that  portion  of  the  river. 

The  109th  sec.  of  the  B.  N.  A.  Act,  already  quoted,  declares  that 
"all  huuls,  mines,  minerals,  and  royalties  belonging  to  tho  several 
Provinces  of  Canada,  Nova  Scotia,  and  Now  Brunswick  at  the 
Union  sliall  belong  to  the  several  Provinces  of  Ontario,  Quebec, 
Nova  Scotia,  and  New  Brunswick,  in  which  the  same  are  situate." 
Now,  -whether  this  section  is  to  be  regarded  as  sufficient  to  transfer 
the  legal  estate  in  those  lands  to  the  several  Provinces  as  corpora- 
tions, or  as  a  declaration  merely  that  they  shall  be  held  by  the 
Crown  in  trust  for,  and  as  part  of  the  public  demesne  of,  the  respec- 
tive Provinces,  matters  not,  as  it  appears  to  me,  in  so  far  as  the 
question  under  consideration  is  concerned,  for  what  is  declared  shall 
belong  to  the  newlv  created  Provinces  is  that  which  at  the  Union 
belong  to  the  Prov^inces  as  formerly  constituted,  and  those  lands 
which  had  not  yet  been  granted  were  already  subject  to  a  like  pro- 
vision in  virtue  of  Acta  of  Parliament  relating  to  the  fisheries  in 
existence  before  the  Union,  which  Acts,  the  129th  sec.  of  the  B.  N.  A. 
Act  declares,  shall  continue  in  existence  after  the  Union  until 
repealed,  abolished,  or  altered  by  Act  of  the  Dominion  Parliament. 
The  clt'ect  then  of  the  109th  sec.  must  be  to  make  the  lands  part  of 
the  public  domain  of  the  respective  Provinces,  subject  to  the  pro- 
visions of  the  several  Acts  in  force  relating  to  the  fisheries  at  the 
time  of  the  Union,  and  to  such  other  or  the  like  provisions  as  the 
Parliament  of  Canada  should  enact  upon  the  subject  of  the  fisheries, 
treating  that  term  as  relating  to  the  incorj^oreal  hereditament  or 
libera  piscaria  as  already  explained,  which  subject  was  placed  under 
the  exclusive  control  of  the  Parliament,  and  the  expression  in  the 
2nd  sec.  of  the  Dominion  Act,  31  Vict.  c.  60,  namely,  "  where  the 
exclusive  right  of  fishing  does  not  already  exist  by  law  "  must,  I 
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think,  bo  construed  to  inchulo  that  part  of  the  public  domain  in  tho 
respective  Provinces  consisting  of  ungranted  lands,  ovor  which,  not 
having  boon  converted  into  private  property,  no  exclusive  right  of 
fishing  could  be  legally  established  by  any  person. 

Ovor  those  luigrautod  lands  tho  Dominion  Parlianiont  had,  in  my 
judgment,  for  the  reasons  already  given  above,  tho  undoubteil  right 
to  legislate  in  tho  manner  provided  by  the  2nd  sec.  of  the  31  Vict. 
0.  00,  and  that  section  does,  I  think,  sufficiently  cover  those  lands 
which,  prior  to  the  passing  of  31  Vict.  c.  GO,  were,  as  I  have  shewn, 
subject  to  a  like  provision,  and  the  frame  of  the  2nd  sec.  of  that 
Act,  when  compared  with  tho  corresponding  sections  in  the  Acts 
whicli  were  in  force  until  repealed  by  31  Vict.  c.  00,  loads  to  the 
conclusion  that  tho  same  lands  were  referred  to  in  tho  latter  Act  as 
in  the  like  connection  were  referred  to  in  tho  former,  namely, 
ungranted  public  lands. 

I  have  entered  into  tho  subject  as  fully  as  I  could,  in  order  that 
I  might  make  my  judgment  upon  all  the  points  as  clear  as  I  am 
capable  of  doing,  for  tho  reason  that  in  the  event  of  an  appeal  I 
shall  not  sit  upon  tho  case  in  appeal.  Tho  Court  of  Exchequer 
being  composed  of  the  same  judges  as  are  the  judges  of  the  Supreme 
Court,  an  appeal  from  the  judgment  of  a  single  judge  oi  tli.  Court 
of  Exchequer  to  the  Supremo  Court  is  in  substance  and  ett'oct  simply 
an  appeal  from  one  of  tho  judges  to  the  full  Court.  To  avoid  tho 
possible  anomaly  of  the  full  Court  being  divided,  and  the  judgment 
nevertheless  of  one  of  the  judges  of  the  divided  Court  remaining  of 
record  as  a  judgment  of  tho  Court,  it  is  a  point  worthy  of  Parlia- 
mentary consideration,  whether  it  may  not  bo  expedient  to  enact 
that  an  appeal  from  a  single  judge  of  tho  Exchequer  Court  should 
be  heard  only  by  the  other  judges,  so  that  in  every  case  of  appeal 
from  the  Exchequer  Court,  in  order  to  sustain  any  judgment  as  the 
judgment  of  the  Court,  there  should  be  a  majority  of  all  the  judges 
constituting  the  Court  in  favour  of  it. 

Tho  constitution  of  the  Court  of  Exchequer  makes  a  marked  dif- 
ference between  the  case  of  an  appeal  from  that  Court,  when  the 
Appellate  Court  is  divided,  and  the  case  of  an  appeal  from  an 
independent  Court  consisting  of  other  judges  than  those  constituting 
the  appellate  tribunal  when  the  latter  is  divided. 

The  judgment  of  the  Court  therefore  is  that  a  rule  shall  issue  in 
the  terms  of  the  provisions  of  the  special  case,  referring  it  to  the 
Registrar  to  take  an  account,  as  agreed  upon  by  the  concluding 
paragraph  of  the  case. 
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Charles  Green Rcft/nnident. 

On  Appeal  from  ihe  Supreme  Court  of  Pri,.co  Edward  Island.       March  28. 

[Reported  G  Can.  S.  G.  H.  707.] 

Public  Harbour— B.  N.  A.  Act,  sec.  108— '25  Vict.,  c.  19,  P.  E.  I. 

Tlio  "  Public  Hurbours"  which  by  the  B.  N.  A.  Act  <aro  dochired  to 
be  the  propei'ty  of  thoDoiniuioii  include  all  hiirbuurs,  together 
with  the  bed  and  soil  thereof,  which  the  public  have  the  right 
to  use,  and  are  not  lin^'ted  to  such  as  at  the  time  of  Confedera- 
tion had  been  artiticially  constructed  or  improved  at  the  public 
expense  ;  and  where  a  yrant  of  part  of  the  foreslioic  of  a 
natural  harbour  used  as  such  by  the  public,  was  made  by  the 
Provincial  Government  of  Prince  Edward  Island  subsequent 
to  the  admission  of  that  Province  into  the  Union,  the  grant 
was  held  to  be  invalid. 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
Prince  Edward  Island,  making  absolute  a  rule  nisi  for  a 
nonsuit  in  an  action  of  ejectment  brought  by  the 
appellants  (plaintiffs  below)  against  the  respondent  (de- 
fendant below)  to  recover  possession  of  a  piece  of  land, 
being  part  of  the  foreshore  between  high  and  low 
water-mark  of  the  town  of  Summerside,  lying  outside  of 
and  to  the  westward  of  the  Queen's  wharf. 

The  writ  was  issued  on  the  thirty-first  day  of  August, 
A.D.  1877.  The  defendant  limited  his  defence  to  that 
part  of  the  premises  described  in  the  writ,  situate  on 
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the  western  si'le  of  the  Queen's  wharf.     The  cause  was 
heard  before  the  Chief  Justice  and  a  jury  in  October,  1878. 

The  appellants  (plaintiffs  below)  claimed  title  to  the 
locus  under  a  grant  to  them  from  the  Crown  in  fee, 
under  the  Great  Seal  of  Prince  Edward  Island. 

The  local  statute  25  Vict.  c.  19,  enabled  the  Lieutenant- 
Governor  in  Council  to  issue  grants  of  certain  parts  of 
the  seashore  of  Prince  Edward  Island. 

The  respondent  offered  no  evidence  of  any  title  to 
the  locus. 

Tho  jury  found  a  verdict  for  the  RMpellants  (plaintiffs 
below)  for  all  the  lands  in  issue.  Tlie  respondent  after- 
wards, pursuant  to  leave  reserved  by  tho  Chief  Justice 
at  the  trial,  obtained  a  rule  nin  for  a  new  trial  or  non- 
suit on  the  following,  among  other  grounds : — 

"  3.  Because  said  grant  is  void  on  the  ground  that  at 
the  time  it  was  made  the  plaintitls  were  not  in  posses- 
sion of  the  whole  of  the  land  in  front  of  which  the 
locus  lies,  part  of  the  same  being  a  public  street, 
another  part  being  in  possession  n^  I.  L.  Steeves,  and 
another  ])art  in  possession  of  Thomas  Brohaut,  tenants  of 
the  plaintiffs. 

"  4.  Because  said  grant  is  void  on  the  ground  that  the 
locuh  is  in  front  of  and  abuts  the  railway,  wdiich  is 
vested  in  the  Dominion  of  Canada,  and  it  was  admitted 
that  no  consent  from  the  Dominion  Government  had 
been  obtained. 

"  5.  Because  said  grant  is  void  on  the  ground  that  the 
locus  abuts  on  the  public  wharf  under  the  control  of 
the  corporation  of  Sumnierside,  and  no  consent  was 
obtained  from  such  corporation. 

"8.  Because  said  grant  is  void  on  the  ground  that  by 
the  B.  x^.  A.  Act  all  public  harbours  are  v  .  <ted  in  Canada, 
and  Summerside  is  a  public"  \arbour." 
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This  rule  nisi,  after  argun;  ent,  was  made  absolute  for 
a  nonsuit  on  the  above  3rd,  4th  and  5th  grounds,  and 
against  this  latter  rule  the  appellants  appealed  to  the 
Supremo  Court  of  Canada. 

The  counsel  were  heard  at  length  on  the  several 
grounds  taken  in  the  rule  nisi,  but  as  the  judgment  of 
the  Supreme  Court  proceeded  entirely  on  the  ground 
that  the  grant  was  void  because  by  the  B.  N.  A.  Act  all 
public  harbours  are  vested  in  Canada,  and  Suinmerside 
is  a  public  harbour,  their  arguments  on  those  points  are 
omitted. 

Mr.  Davies,  Q.C.,  for  appellants: 

The   public   harbours  which  became  the  property  of 
the    Dominion  by   the    108th   section  of  the  B.  N.  A. 
Act   must    be   such    public    harbours   (if  any)    as   the 
Local  Government  as  such  had  acquired  an  actual  pro- 
perty in,  e.g.,  artificial  harbours  constructed  by  the  out- 
lay of  moneys.     This  section  contemplated  public  works 
of  the  Province  only,  and  not  natural  harbours  in  which 
the  Province  had  no  special  property.     The  words  must 
be  construed  as  ejusdem  generis  with  the  class  of  words 
in  the  clause  where  they  are  used.     This  is  not  an  artifi- 
cial harbour.     The  only  moneys  expended  here  were  on 
the  wharves  by  private  individuals  and  by  the  Provincial 
Government. 

Mr.  Peters,  for  respondent : 

The  wharf  in  question  was  built  out  of  the  funds 
of  the  Government  of  Prince  Edward  Island,  and  has 
always  been  known  as  a  government  wharf  Putting 
aside  the  ([uestion  that  Summerside  is  a  public  harbour, 
and  is  vested  in  the  Government  of  Canada  under  sec. 
108  B.  N.  A.  Act,  I  contend  the  wharf  in  question  is  a 
public  work  and  comes  within  the  word  "piers"  men- 
tioned in  the  third  schedule  of  the  Act.     It  is  not  an 
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ans\^'er  to  say  that  a  pier  should  he  huilt  of  stone.  It 
is  built  on  puhlic  property  and  advances  into  the  har- 
bour. The  Dominion  Parliament  alone  has  control  over 
public  works  necessary  to  carry  on  trade. 

I  also  contend  that  the  whole  soil  of  the  harbour  passed 
to  the  Dominion,  and  that  the  giving  of  grants  is  incon- 
sistent with  the  rights  of  the  Dominion  Government  in 
the  harbour.     See  B  N.  A.  Act,  1867,  sec.  108,  schedule  3. 

If  it  is  necessary  tor  the  purposes  of  carrying  on  trade 
that  the  Dominion  Government  should  have  the  pro- 
perty in  artificial  harbours,  why  sliould  they  not  also 
have  the  control  uf  natural  harbours,  and  it  cannot  be 
denied  that  Summerside  harbour  is  one  of  the  natural 
harbours  of  the  island. 


J. 


r;:] 


Ritchie,  C.  J. : — 

One  of  the  points  raised,  on  which  T  think  the  case 
must  turn,  was  that  the  harbour  of  Summerside  is  a 
public  harbour,  and  is  vested  in  the  Government  of 
Canada  under  the  B.  N.  A.  Act,  18G7,  sec.  108  and  3rd 
schedule,  and  that  the  making  of  grants  of  the  foreshore, 
or  land  between  high  and  low  water,  by  the  Lieutenant- 
Governor  of  Prince  Edward  Island,  is  inconsistent  with 
the  rights  of  the  Dominion  Government  in  the  harbour, 
and  therefoie  the  grant  under  which  plaintiff  claims  is 
void. 

The  locus  in  quo  in  this  case  is  situate  between  high 
and  low  water  mark  in  the  harbour  of  Summerside, 
P.E.I.,  which  is  a  j^ublic  harbour  and  port  for  ships 
where  customable  goods  may  be  laden  and  unladen. 
By  .section  108  of  the  B.  N.  A.  Act,  18G7,  headed: 
"Transfer  of  property  in  schedule,"  the  provincial 
public  works  and  propei'ty  enumerated  in  the  third 
schedule  to  be  the  property  of  Canada  are :  1.  Canals 
with     lauds    and    water    power    connected    therewith. 
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2.  Public  harboui's.  3.  Lighthouses  and  piers  and  Sable 
Island ;  and  other  descriptions  of  properties,  among 
which  are  military  roads,  property  transferi-ed  by  the 
Imperiftl  Government  and  known  as  ordnance  property, 
lands  set  apart  for  general  public  purposes.  The  pro- 
perty in  public  harbours  being  thus  vested  in  the 
Uominion,  the  soil  ungranted  at  the  time  of  confedera- 
tion between  hiy;h  and  low  water  mark,  and  beinji 
within  the  limits  of  public  harbours,  by  the  express 
unqualified  words  of  the  enactment,  became  vested  in 
the  Dominion  as  part  and  jjarcel  of  the  harbours  which 
belonged  as  property  to  the  Provinces,  as  distinct  from 
the  franchise  of  a  port,  it  being  clear  from  Lord  Hale : 
"That  the  franchise  of  a  port  may  be  in  one  person  and 
the  ownership  of  the  soil  within  the  limits  of  the  port  in 
another," 

Thus  Lord  Hatherley  in  Foreman  v.  Free  Fishers  and 
Dredgers  of  Wliitstahle  (I):  "However  commodious  a 
place  may  be  for  vessels,  it  will  not  therefore  become  a 
port,  the  establishment  of  which  must  be  by  authority  of 
the  Crown." 

And  in  the  same  case  Lord  Chelmsfoi'd  says :  "  It 
appears  from  Lord  Hale,  De  Portlbus  Marls,  chap.  6,  that, 
'  though  A.  may  have  the  property  of  a  creek,  or  har- 
bour, or  navigable  river,  yet  the  King  may  grant  there 
the  liberty  of  a  port  to  B.,and  so  the  interest  of  property 
and  the  interest  of  franchise  be  several  and  divided.'  ' 

The  words  of  the  B.  N.  A.  Act  are,  in  my  opinion,  too 
clear  to  admit  of  any  doubt.  But  it  was  contended 
that  the  public  harbours  referred  to  in  the  B.  N.  A.  Act, 
were  only  such  public  harbours  (if  any)  as  the  local 
Governments  as  such,  had  ac<piired  an  actual,  property 
in,  that  is  to  say,  artificial  harbours  constructed  by  the 
outlay  of  moneys  and  not  natural  hai"l)ours.     Hut  I  can 

(1)  L.  K.  4  E.  &  I.  App.  '2Gii,  281,  285. 
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find  nothing  in  the  A.ct  to  justify  this  restriction  being 
placed  on  the  clear  words  of  the  statute,  and  if  we  look  to 
the  general  scope  of  the  Act  in  relation  to  matters  with 
which   harbours   are  connected,  I  think  it  is  apparent 
that  Parliament  intended  the  words  to  be  construed  in 
their  full  plain  grammatical  sense.     In  the  first  place, 
the  exclusive  legislative  authority  over   the   rc^gulation 
of  trade  and  commerce,  beacons,  buoys,  lighthouses,  and 
Sable  Island,  navigation  and  shipping,  is  vested  in  the 
Parliament    of    Canada ;    then,    secondly,    property    in 
canals,  with  lands  and   water  power   connected   there- 
with, and   lighthouses  and  piers,  and  Sable  Island,  is 
specifically  transferred  to  the  Dominion,     It  is  but  con- 
sistent with  this  that  the  property  in  public  harbours, 
so  intimately  connected  with  and  essential  to  trade  and 
commerce,   and    shi[)ping    and   navigation,    lighthouses 
and  piers,  should  likewise  be  vested  in  the  Dominion  for 
their  more  efficient  management,  control  and  regulation ; 
a  matter  in  which,  not  only  the  whole  Dominion,  but 
foreign    shipping    are    likewise   interested,   and    which 
could    hardly    be   effectually  managed  and  regulated  if 
there  were  to  be  a  divided  control.     Still  less  can  it  be 
supposed  that  having  vested  all  matters  connected  with 
trade  and  commerce,  and  shipping  and  navigation,  and 
matters    pertaining    thereto   in   the   Dominion    Parlia- 
ment, the  property  in  and  control  of  the  public  harbours 
should   have  been   left   to   provincial   authority.     Such 
being  the  case  with  reference  to  the  property  in  har- 
bours in  the  Provinces  originally  united  under  the  B.  N.  A. 
Act,  1867,  the  same  is  now  applicable  to  the  harbours 
in  the  Province  of  Prince  Edward  Island,  it  being  one  of 
the   terms    upon    which    Prince    Edward    Island    was 
admitted    into    the     union     or    Dominion    of    Canada 
"that   the  provisions  in  the  B.  N.  A.  Act,  1807,  shall, 
except  those  parts  thereof  which  are  in  terms  made  or 
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by  reasonable  intendment  may  be  held  to  be  specially 
applicable  to  and  only  to  affect  one  and  not  the  whole  of 
the  Provinces  now  composing  the  Dominion,  and  except 
so  far  as  the  same  may  be  varied  by  these  resolutions,  be 
applicable  to  Prince  Edward  Island  in  the  same  way  and 
to  the  same  extent  as  they  apply  to  the  other  Provinces 
of  the  Dominion,  and  as  if  the  colony  of  Prince  Edward 
Island  had  been  one  of  the  Provinces  originally  united 
by  the  said  Act." 

As,  therefore,  this  clause  relating  to  public  harbours  is 
alike  applicable  to  all  the  Provinces,  and  was  in  no  way 
varied  by  the  resolutions  referred  to,  the  same  became 
applicable  to  Prince  Edward  Island  as  if  it  had  been  one 
of  the  Provinces  originally  united  by  the  B.  N.  A.  Act, 
1867,  and  therefore  the  Executive  Government  and 
Legislature  ceased  to  have  any  property  in,  or  executive 
or  legislative  power  over,  the  ungranted  lands  between 
higli  and  low  water  mark  in  such  public  harbours  as  that 
in  question,  and  as  a  necessary  consequence  the  grant 
under  which  plaintiif  claimed,  issued  by  the  Lieutenant- 
Governor  of  Prince  Edward  Island  under  the  Great  Seal 
of  thai,  island,  was  of  no  force  or  effect,  and  therefore 
plaintiff  had  no  right  of  action  against  defendant  though 
a  wrongdoer. 
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Strong,  J. : — 

This  is  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  Prince  Edward  Island  making  absolute  a  rule 
for  a  nonsuit  in  an  action  of  ejectment  brought  to 
recover  possession  of  a  portion  of  the  foreshore  of  Sura- 
merside  Harbour.  The  plaintiHs'  title  consisted  uf  letters 
patent,  under  the  Great  Seal  of  Prince  Edward  Island, 
dated  the  30th  August,  1877,  by  which  the  Crown,  in 
riirht  of  the  island,  and  assuming  to  act  in  oyoi-cise  of 
authority  conferred  by  a  provincial  statute,  passt-d  lung 
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before  the  island  became  a  Province  of  the  Dominion, 
purported  to  grant  to  the  plaintiffs,  in  fee  simple,  the 
land  sought  to  be  recovered  in  the  action.  The  tirst 
question  which  arises  is  as  to  the  title  of  the  Crown  in 
right  of  its  government  of  Prince  Edward  Island,  it 
having  been  contended,  on  the  part  of  the  defendants, 
that  the  land  in  dispute,  upon  the  admission  of  the  island 
as  a  Province  of  the  confederation,  being  part  of  the  soil 
or  bed  of  a  public  harbour,  became  vested  in  the  Crown 
as  representing  the  Dominion  of  Canada.  If  this  con- 
tention is  correct,  it  follows  that  the  grant  under  the 
Gieat  Seal  of  the  island,  which  constitutes  the  plaintiff's 
title,  was  wholly  void  and  inoperative. 

There  can  be  no  doubt  that  by  the  common  law  of 
England  the  seashore  between  high  and  low  water 
mark,  or  as  it  is  sometimes  called  the  foivshore,  is  vested 
in  the  Crown.  Hale,  in  the  treatise  Dt  Jure  Maris 
(1),  says  : — "  The  shore  is  that  ground  that  is  between 
high  and  low  water  mark.  This  doth,  prima  facie  and 
of  common  right,  belong  to  the  King  both  in  the  shore 
of  the  sea  and  in  the  shore  of  the  arms  of  the  sea." 

Chitty,  on  the  Prerogatives  of  the  Crown  (2),  lays  it 
down  that :  "  The  King  is  also  by  his  prerogative  the 
prima  facie  owner  of  the  shores,  (that  is,  the  land  which 
lies  between  high  and  low  water  mark  in  ordinary  tides), 
of  the  seas  and  navigable  rivers,  and  arms  of  the  seas, 
within  his  dominions." 

In  the  Mayor  of  Penryn  v.  Holmes  (3)  Cleasby,  B., 
says :  "  The  prima  facie  title  to  the  foreshore  everywhere 
is  in  the  Crown," 

And  this  general  rule  of  law  ai)plies  to  ports  and 
harbours  as  well  as  to  the  shore  of  the  open  sea.  In 
Coulson  and  Forbes'  Treatise  on  the  law  of  Waters  (4),  it 
is  said :  "  The  ownership  of  the  soil  of  all  ports,  as  well  as 


(1)  P.  12. 


(2)  P.  207.  (3)  2  Ex.  D.  p.  332. 


(4)  P.  43. 
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of  the  sea  shore  between  high  and  low  water  mark,  is  1881-2 
xefiicd  p^hnd  facie  in  the  Crown,  and  tlie  Crown  might 
formerly  i.ave  conveyed  the  soil  to  a  subject  by  grant  or 
royal  charter,  either  a])art  from  or  in  conjunction  with 
tlie  franchise."  And  the  books  abound  in  authorities  to 
the  same  effect  (1). 

Therefore  at  the  date  of  the  admission  of  Prince 
Edward  Island  "into  the  Union"  pursuant  to  the  pro- 
visions of  the  1 46th  section  of  the  B.  N.  A.  Act,  the  land 
in  question  formed  part  of  the  demesne  lands  of  the 
Crown  belonging  to  that  Province.  Then  by  the  express 
provision  of  the  14Gth  section  of  the  B.  N.  A.  Act,  upon 
the  admission  of  Prince  Edward  Island  all  the  provisions 
of  that  Act  became  applicable  to  the  Province,  including 
the  lOOth  section,  whiol?  enacted  that  the  public  lands 
should  belong  to  the  Provinces  in  which  they  were 
situated,  and  the  117th  section,  which  provided  that  the 
several  Provinces  should  retain  their  public  property  not 
otherwise  disposed  of  by  the  Act.  These  lands  would 
therefore  have  remained  the  property  of  the  Province 
after  confederation,  unless  by  some  particular  enactment 
they  were  distinguislied  from  the  ordinary  Crown  lands 
and  taken  out  of  the  operation  of  the  10!>th  and  117th 
sections  by  being  expressly  vested  in  the  Dominion. 
The  only  section  which  can  have  thi'^  effect  is  the  108th, 
which  enacts  that :  "The  public  works  and  property  of 
each  Province  enumerated  in  the  third  Schedule  to  this 
Act  shall  be  the  property  of  Canada." 

The  second  enumeration  of  the  schedule  referred  to  is 
"  Public  Harbours."  The  question  for  our  decision  is 
therefore  narrowed  to  this: — Did  the  lOSth  section  of 
the  B.  N.  A.  Act  transfer  the  property  in  the  soil  or  bed 
of  this  harbour  to  the  Crown  in  ri^^ht  of  the  Dominion  ? 


fi* 


(1)  Gann  r.  The  Free  Fishers  of  Whitstiblc,  11  H.L.C.  r.»2 ;  Attorney. 
General  v.  Chambers,  4  DeG.  M.  &  G.  200  ;   H.h11  on  Sea  Sho.-es,  13. 
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The  land  in  tlispute  is  situate  opposite  the  town  of 
Sunimerside  and  forms  part  of  the  foreshore  or  the  land 
between  ordinary  high  and  low  water  marks  of  Bedeqvie 
or  Summerside  harbour — a  harbour  of  which  the  public 
have  the  common  right  of  user,  and  which  in  that  sense 
at  least  is  therefore  a  public  harbour.  It  does  not  appear 
that  any  public  works  have  been  erected  or  any  public 
money  expended  for  the  improvement  of,  or  in  any  way 
in  connection  with  this  harbour,  either  by  the  Dominion 
Government  since,  or  by  the  Provincial  Government 
before  or  since,  confederation.  I  can,  however,  conceive 
no  other  meaning  to  be  attached  to  the  words,  "  Public 
Harbours  "  standing  alone,  than  that  of  harbours  which 
the  public  have  the  right  to  use,  and  consequently  if  a 
more  restricted  construction  is  to  be  put  on  those  words 
it  must  arise  from  the  context  or  from  some  other  pro- 
vision of  the  Act.  I  find  no  other  provision  of  the  Act 
conflicting  with  what  thus  appears  to  be  the  prima  facie 
construction  of  the  terms  in  question. 

It  is  said,  however,  on  the  part  of  the  appellants,  that 
the  ]  OcSth  clause  itself,  or  at  least  the  words  of  the  third 
schedule,  which  may  be  read  as  incorporated  with  it^ 
so  exclusively  refer  to  property  consisting  of  public 
works  and  which  has  resulted  from  the  expenditure  of 
public  money  that  it  must  be  taken  in  the  enumeration 
of  public  harbours  to  refer  to  harboui's  ejusdem  generis^ 
and  is  therefore  confined  to  those  harbours  which  at  the 
time  of  confederation  had  been  artificially  constructed 
or  improved  at  the  public  expense.  I  find  nothing  in 
the  section  and  schedule  combined  to  warrant  such  a 
construction,  which,  it  seems  to  me,  can  only  be  based  on 
conjecture.  The  words  of  the  section  are  "public  works 
and  property,"  and  in  the  schedule,  though  most  of  the 
properties  enumerated  have  I'esulted  from  the  expendi- 
ture of  public  money,  this  is  not  so  as  to  all,  for  we 
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find  "  Sable  Island."  "  ])roperty  transferred  by  the  Im- 
j)erial  Government,  and  known  as  ordnance  i)ropcrty," 
and  "  land  set  apart  for  general  [)ublic  puri)oses,"  none 
of  which  descriptions  imply,  as  they  do  not  actually 
include,  properties  which  had  been  improved  at  the 
general  public  expense. 

This  argument  seems  therefore  wholly  to  fail,  and  we 
must  conclude  that  there  is  nothing  in  the  context  which 
would  warrant  us  in  restricting  the  wide  general  descrip- 
tion of  "public  harbours"  to  a  meaning  different  from 
that  which  the  words  bear  in  their  ordinary  and  primary 
signification. 

Next  arise  the  questions — Does  the  description  "  Public 
Harbours  "  include  the  bed  or  soil  of  the  harbour  ?  and 
if  so,  is  the  foreshore  also  comprised  in  it  ?  I  am  of 
opinion  that  there  is  even  less  doubt  on  this  head  than 
on  the  first  point.  By  the  attribution  of  the  harbours  to 
the  Dominion  it  never  could  have  been  meant  to  transfer 
a  mere  franchise  to  the  Dominion  Government — that  is, 
to  the  Crown  in  right  of  the  Dominion — leaving  the  pro- 
perty in  the  soil  vested  in  the  Crown  in  the  right  of  the 
Province.  Such  a  construction  would  be  so  arbitrary, 
unnatural  and  improbable  as  to  be  totally  inadmissible. 
Who  ever  heard  of  such  an  anomaly  as  the  Crown,  as  a 
body  politic  representing  one  Government,  having  a 
franchise  in  the  property  of  the  Crown  itself  as  a  body 
politic  representing  a  distinct  Government  ?  Then  the 
object  of  vesting  the  harbours  in  the  Dominion  was 
doubtless  with  the  object  of  enabling  that  Government 
to  carry  out  with  more  facility  such  mei\sures  as  it  might, 
under  the  power  granted  to  it  to  legislate  on  the  subject 
of  navigation  and  shipping,  from  time  to  time  think  fit 
to  enact.  And  for  this  purpose  it  was  material  that  the 
right  of  property  in  the  soil  of  harbours  should  be  under 
the  control  of  the  Dominion,  a  result  which  would  not 
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be  attained  by  conforring  a  mere  franchise  or  the  police 
power  of  regulating  harbours  and  taking  tolls  in  them. 
Further,  the  taking  of  tolls  or  harbour  dues  would  have 
imi)lied  the  duty  of  conservancy,  which  could  not  have 
been  jjroperly  performed  if  the  bed  of  the  harbour  had 
been  vested  in  a  different  proprietor.  Then  thei-e  would 
hav'e  been  no  necessity  for  this  special  provision  of  the 
108th  section  vesting  harbours  in  the  Dominion,  unless  it 
was  intended  to  vest  the  property  in  the  beds  of  har- 
bours, for  under  the  grant  of  legislative  power  relating 
to  navigation  and  shipping,  Parliament  might  ha^e 
assumed  all  such  powers  as  would  have  been  comprised 
in  the  108th  section,  if  it  were  to  be  construed  as  a  mere 
grant  of  a  franchise,  or  police,  or  conservancy  power,  or 
of  all  these  ,.  'ether.  The  fair  inference  is  therefore  that 
it  was  intended  to  transfer  the  harbours  in  the  widest 
sense  of  the  word,  including  all  proprietary  as  well  as 
prerogative  rights,  to  the  Crown  as  representing  the 
Dominion.  And  this  construction  is  in  accord  with  the 
presumption  of  law  as  laid  down  by  Lord  C.  J.  Hale,  De 
Jure  Maris  (I)  who  says :  "  That  a  subject  having  a  port 
of  the  sea  may  have,  and,  indeed,  in  common  experience 
and  presumption  hath,  the  very  soil  covered  with  water, 
for  though  it  is  true  the  franchise  of  a  port  is  a  different 
thing  from  the  propriety  of  the  soil  of  a  port,  and  so  the 
franchise  of  a  port  may  be  in  a  subject,  and  the  propriety 
of  the  soil  may  be  in  the  king  or  in  some  other,  yet  in 
ordinary  usage  and  presumption  they  go  together." 

That  the  foreshore  is  comprised  in  and  forms  part  of 
the  harbour,  and  passed  to  the  Dominion  under  that 
denomination,  is  too  plain  to  need  demonstration,  for 
it  is  held  by  the  Crown  by  the  same  title  and  is  part  of 
the  soil  of  the  harbour,  the  harbour  or  port  being  held  to 

(1)  P.  33. 
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incliulo  all  below  high  water  mark.    The  passage  from 
the  text  writers  already  quoted  (1)  is  also  to  this  effect. 

The  conclusion  is  that  nothing  passed  to  the  plaintiffs 
under  the  letters  patent  of  3()th  August,  1<S77,  and  this 
appeal  must  consequently  be  dismissed  with  costs. 
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[Translated.] 
FOUUNIER,  J. : — 

The  defendant  has  been  sued  for  a  trespass  con- 
sisting in  the  erection  of  a  pier  in  Summei'side 
harbour  on  the  front  of  the  property  of  the  appellants, 
plaintiffs  in  the  Court  below.  The  trial  took  place 
before  a  jury  who  returned  a  verdict  in  favour  of  the 
appellants.  The  defendant  having  moved  for  a  nonsuit, 
or  new  trial,  the  Court  below  granted  a  nonsuit.  It  is 
from  this  judgment  that  there  is  an  appeal. 

A  statute  of  Prince  Edward  Island,  25  Vict.  c.  19, 
authorizes  the  Lieutenant-Governor  in  Council,  by  letters 
patent,  to  grant  on  certain  conditions  the  public  beach. 
By  virtue  of  this  statute,  letters  patent  were  issued  on 
August  30,  1877,  under  the  Great  Seal  of  the  Province, 
granting  to  the  appellants  the  tract  of  land  described  in 
the  said  letters  patent.  This  land  is  besides  specially 
described  as  "  being  part  of  the  shore  situated  in  front 
of  land  owned  by  the  said  Robert  McCaul  and  Robert 
Tenson  Holmart."  The  validity  of  thene  letters  patent 
has  been  attacked  by  the  defendant  on  the  ground  that 
the  commission  of  the  Lieutenant-Governor  does  not 
confer  on  him  express  power  to  make  such  a  grant,  and 
also  on  the  ground  that  the  grant  is  not  made  in  con- 
formity with  the  provisions  of  the  Act  above  cited, 
which,  by  sect.  3,  requires  for  the  validity  of  the  letters 
patent  the  consent  of  all  the  owners  in  front  of  whose 
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(1)  Coulaou  and  Forbes,  p.  43. 
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property  any  portion  of  the  public  beach  is  situated.  The 
Prince  Edward  Island  Railway,  now  the  property  of  the 
Government  of  Canada,  and  a  wharf  called  the  Queen's 
Wharf,  built  by  the  Province  as  a  public  work  before  its 
union  with  the  Dominion,  divide  the  land  of  the 
appellants  from  the  spot  where  the  wharf  in  question  is 
built.  The  defendant  asserts  that  according  to  the  Act 
the  consent  of  the  Government  of  Canada  as  owner  of 
the  said  railway  was  necessary  to  the  validity  of  Jhe 
letters  patent.  He  maintains  also  that  the  consent  of 
the  corporation  of  Summerside,  which,  by  its  Act  of 
incorporation,  40  Vict.  c.  15,  has  power  to  make  regula- 
tions for  the  management  of  wharves,  was  also  essential 
to  the  validity  of  the  said  letters  patent.  There  are 
besides  several  other  objections  raised  in  support  of  the 
application  for  a  nonsuit  or  new  trial,  but  I  do  not  think 
it  necessary  to  deal  with  them  in  order  to  determine  this 
case  if  the  eighth  objection  is  well  founded.  This 
objection  is  thus  expressed :  "  Because  said  grant  is  void 
on  the  ground  that  by  the  B.  N.  A.  Act  all  public 
harbours  are  vested  in  Canada,  and  Summerside  is  a 
public  harbour." 

It  is  admitted  that  the  evidence  shews  that  the  side- 
lines of  the  appellant's  property,  if  extended  into  the 
harbour  beyond  the  wharf,  would  embrace  the  land 
granted  by  the  letters  patent,  and  in  particular  the  spot 
on  which  the  wharf  in  question  is  built :  that  Summer- 
side  is  a  natural  harbour  used  in  the  same  way  as 
Charlottetown,  Pictou,  Halifax,  or  St.  John,  for  purposes 
of  navigation.  The  admission  is  thus  expressed  :  "  That 
Summerside  is  a  natural  harbour  largely  used  for 
shipping  purposes  like  Charlottetown,  Pictou,  Halifax, 
or  St.  John." 

It  is  also  admitted  that  the  Queen's  Wharf  is  a  public 
wharf,  built  by  the  Local  Government  with  public  moneys 
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voted  as  required,  in  the  same  way  as  in  the  case  of  most 
of  the  other  wharves  on  the  Island ;  and  that  this  wharf' 
was  built  about  the  year  1840,  and  has  ever  since  been 
used  as  a  public  wharf  by  the  numerous  vessels  which 
frequent  Summerside  harbour. 

These  admissions  establish  beyond  all  question  that 
Summerside  harbour  is  a  public  harbour.  Under  sect. 
108  of  the  B.  N.  A.  Act,  which  declares  that  the  public 
works  and  property  of  each  Province  enumerated  in  the 
third  schedule  of  the  said  Act  shall  belong  to  Canada, 
public  harbours  being  comprised  in  the  enumeration 
made  in  the  said  schedule  the  property  in  Summerside 
harbour  belongs  to  Canada  since  Prince  Edward  Island 
was  admitted  into  the  Union.  From  that  time  the  har- 
bour in  question  has  been  under  the  jurisdiction  of  the 
Government  of  Canada,  which  has  appointed  for  it  a 
harbour  master,  entrusted  with  the  regulation  thereof, 
etc.,  etc. 

From  the  moment  when  the  ownership  of  the  harbour 
vested  in  the  Federal  Government  the  Government  of  the 
island  ceased  to  have  any  right  respecting  it.  Conse- 
quently at  the  time  when  the  letters  patent  in  question 
were  issued,  August  30,  1877,  the  Government  of  Prince 
Edward  Island  no  longer  had  within  the  limits  of  the 
harbour  in  question  any  right  of  property  in  the  soil 
forming  such  harbour.  These  letters  patent  are  there- 
fore void,  inasmuch  as  they  grant  to  the  appellants  a 
part  of  this  harbour  which  was  then  the  property  of  the 
Federal  Government. 

I  am  of  opinion,  therefore,  that  the  appeal  ought  to  be 
dismissed  with  costs. 
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There  is  another  diflSculty,  too,  which  presents  itself 
to  my  mind,  in  addition   to   those   mentioned  by  my 
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learned  colleagues,  and  that  is  that  since  confederation, 
oven  if  the  Local  Legislature  had  the  soil  of  the  harbour, 
the  public  had  an  easement — that  is  the  whole  public 
(not  the  public  of  Prince  Edward  Island,  but  the  public 
everywhere)  had  a  right  to  an  easement  of  the  wharves, 
and  if  the  legislature  of  Prince  Edward  Island  assumed 
the  right  of  granting  the  land  between  low  water  mark 
and  high  water  mark,  they  might  carry  that  still  further, 
and  grant  the  soil  so  as  to  be  injurious  to  the  whole 
.shipping  interest,     I   think,  therefore,  that   ever  since 
confederation,  even  if  the  soil  did  belong  to  Prince  Ed- 
ward Island,  and  its  legislature  had  the  right  to  dispose 
of  the  soil,  which  I  think  it  had  not,  there  was  an  ease- 
ment that  the  public  had  in  it  that  the  Local  Government 
had  no  right  to  obstruct  by  granting  the  sole  right  to 
other  parties  to  occupy  the  waters  of  the  harbour  by 
putting  up  buildings,  erections,  or  in  any  other   way 
impeding   the   passage   of   it.      I  concur   in    the   views 
expressed  by  the  learned  Chief  Justice  and  those  who 
have  preceded  me. 

G WYNNE,  J. : — 

To  the  real  question  which  is  involved  in  this  suit,  the 
only  answer  which  can  be  given  is  in  the  negative ;  that 
question  is — Is  a  deed  executed  by  a  Lieutenant-Governor 
of  one  of  the  Provinces  of  this  Dominion  with  the  public 
seal  of  that  Province  thereto  annexed,  competent  and 
efiectual  to  transfer  to  a  person  named  in  such  deed  as 
vendee,  the  legal  estate  in  property  which,  by  force  of 
the  provisions  of  the  B.  N.  A.  Act,  is  vested  in  Her 
Majesty  for  the  public  purposes  of  the  Dominion,  and  is 
for  that  reason  expressly  placed  under  the  exclusive  con- 
trol of  the  Dominion  Parliament  ? 

Upon  Prince  Edward  Island  being  admitted  into  the 
Dominion,  an  event  which  took  place  upon  and  from  the 


Vh: 


SUPREME  COURT  OF  CANADA. 


163 


Ist  July,  1873,  the  legislative  authority  of  the  Parlia- 
ment of  Canada  (by  force  of  sec.  91,  item  1,  and  of  sec.  108 
and  item  2  of  the  schedule  therein  referred  to  of  the 
B.  N.  A.  Act)  became  absolute  and  exclusive  over  all 
public  harbours  situate  in  the  island.  Her  Majesty 
remained  seized  of  those  harbours  and  of  the  land  covered 
with  the  waters  thereof,  jure  regio,  for  the  public  pur- 
poses of  the  Dominion  and  subject  to  the  exclusive 
control  of  the  Parliament  of  Canada. 

Under  the  provisions  of  the  Dominion  Statute,  37  Vict, 
c.  34,  and  the  Orders  in  Council  made  in  pursuance  there- 
of, the  Dominion  Government  has  assumed  control  over 
the  piece  of  land  situate  in  the  harbour  of  Summerside, 
and  which  the  plaintiffs  claim  to  be  t^  .  property  under 
and  in  virtue  of  a  deed  dated  the  t,Oth  August,  1877, 
purporting  to  be  executed  by  R.  Hodgson,  Lieutenant- 
Governor,  with  the  Great  Seal  of  the  Province  of  Prince 
Edward  Island  attached.  It  is  contended  that  this  deed 
is  valid  and  effectual  to  transfer  to  the  vendee  named 
therein  the  land  therein  described,  by  force  of  two 
statutes  of  the  Province,  passed  before  the  passing  of  the 
B.  N.  A.  Act,  viz.,  15  Vict.  c.  7,  and  25  Vict.  c.  19;  but  it 
is  obvious  that  upon  the  Province  being  admitted  into 
the  Dominion  under  the  provisions  of  the  B.  N.  A.  Act, 
the  executive  authorities  of  the  Province  under  its  new 
constitution  could  have  no  power,  statutory  or  otherwise, 
to  sell  property  placed  for  Dominion  purposes  under  the 
supreme  control  of  the  Dominion  Parliament,  and  that 
the  property  in  question  is  such  property  cannot  admit 
of  a  doubt.  The  deed,  therefore,  under  which  the  plain- 
tiff claims  is  inoperative  and  void,  and  the  nonsuit  was, 
therefore,  right,  and  the  appeal  must  be  dismissed  with 
costs.  It  is  a  matter  of  no  importance  that  the  defendant 
has  no  right  either  to  the  land  in  question,  or  that  his 
acts  at  the  place  in  question  are  punishable  under  the 
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provisions  of  the  Dominion  Statute  37  Vict.  c.  34,  and 
the  Orders  in  Council  issued  thereunder.  For  the  purpose 
of  tlie  present  action  it  is  sufficient  to  say  that  the  plain- 
tiff has  no  title  to  the  land  in  question. 

Appeal  diemissed  with  costs. 
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QUEBEC   COURT  OF  QUEEN'S  BENCH- 
APPEAL  SIDE. 

Ex  PARTE  Clement  Arthur  Dansereau. 

[Reported  19  L.  C.  Jurist,  210.] 

Legislative  Assembly  of  Quebec — Powers  and  Privileges  of — 
33  y'ict.  c.  5,  Q. 

Provincial  Legislatures  have  as  incident  to  their  express  powers 
under  the  B.  N.  A.  Act  the  right  to  summon  witnesses  and  to 
punish  persons  who  disobey  such  summons,  this  right  being 
necessary  to  the  proper  exercise  of  their  powers  of  legislation 
and  the  control  assigned  to  them  in  respect  of  the  administra- 
tion of  public  affairs. 

The  provisions  of  the  Act  of  the  Quebec  Legislature,  35  Vict.  c.  5, 
regulating  this  right,  are  valid. 

Ramsay,  J.,  dissenting. 

The  petitioner  (Feb.  13)  prayed  for  the  issuing  of  a 
writ  of  habeas  forpm  addressed  to  Charles  Garneau, 
Serjeant-at-Arms  of  the  Provincial  Legislature  of  Que- 
bec, commanding  him  to  bring  the  body  of  the  petitioner, 
and  for  the  setting  aside  of  the  warrant  of  arrest  under 
which  the  petitioner  was  arrested,  as  being  illegal. 

The  writ  was  ordered  to  issue,  and  counsel  were  heard 
thereon. 

The  reasons  assigned  on  behalf  of  the  petitioner  were 
substantially  the  same  as  those  urged  in  the  case  of 
Gotte  and  Dnvernay,  t  which  came  before  Mr.  Justice  Ram- 
say, a  judge  of  the  Court  of  Queen's  Bench,  in  Chambers, 
a  few  days  previously. 

*  Present  :—DoBiON,  C.J.,  Monk,  Taschkrkau,  Rahsat  and  Sanborn, 
.I.T. 

-)- In  the  above  case,  Carter,  Q.C.,  pov.er  of  arrest  with  a  view  to  ad- 

for  the  petitioners,  submitted  the  judication  on  a  complaint  of  con> 

following  propositions  :  tempt  committed  out  of  doors. 

1st.  That  the  House  of  Assembly  2nd.  That  the  power  of  the  House 

of    Quebec   does    not   possess   the  of  Commons  in  England  was  part 
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Tlie  witness  Ihinservnu  was  in  the  same  position  as 
(^otte  and  Ducernay,  but  as  the  Court  was  about  to  sit, 
the  writ  in  his  case  was  made  returnable  in  term.  The 
Court  (Feb.  17)  rendered  judgment,  sustaining  the  war- 
rant and  quashing  the  writ  of  habeas  corpus. 


i    ■ 


Ramsay,  J. : — 

Immediately  after  the  judgment  in  the  cases  of  Cotte 
and  Dut'cnidif,  rendered  by  me  in  Chambers  yesterday 
week,  a  petition  was  presented  to  me  for  a  writ  of  habeas 
lorpiiH  in  the  present  case.  It  was  taken  as  a  matter  of 
course  that  I  would  issue  the  writ  and  decide  it  at  once ; 
but  as  the  Court  was  to  sit  within  three  days,  I  availed 
myself  of  the  power  granted  by  sub-s.  2,  s.  22,  c.  95,  Con. 
Stat.  L.  C,  and  made  the  writ  returnable  in  term.  By 
this  means  an  opportunity  is  afforded  of  obtaining,  if  not 
a  final  decision  on  a  question  involving  important  inter- 


of  the  "Lex  it  consuettido  Parlia- 
modi,"  and  the  existence  of  that 
power  does  not  warrant  the  ascrib. 
ing  it  to  every  Legislative  Council  or 
Asseinbly  in  the  colonies,  although 
its  legislative  powers  might  be  gene, 
ral,  and  not  restricted  as  are  those 
of  the  Local  Legislatures. 

3rd.  That  the  jjower  of  the  House 
of  Commons  in  Kngland  to  compel 
the  attendance  of  witnesses  is  based 
upon  the  fact  that  it  is  a  Court  of 
Ilecord,  which  the  Legislative  As- 
sembly is  not. 

4th.  That  the  House  of  Commons 
in  England,  although  possessing  the 
power  of  a  Court  of  Kecord  to  en- 
force the  attendance  of  witnesses, 
did  not  possess  the  power  of  admin- 
istering an  oath  to  witnesses  until 
in  1871,  by  Imperial  Act  34  and  3.5 
Vict.  c.  83,  that  power  was  granted, 
and  therefore  the  Quebec  Legislature 
could  not  validly  pass  an  Act  to 
confer  on  committees  the  power  of 


examining  witnesses  under  oath-  a 
right  which  was  not  granted  until 
1871  by  the  Imperial  Parliament  to 
the  Commons  of  England. 

5th.  That  the  authority  of  the 
Local  Ltgislatures  is  expressly  lim- 
ited by  the  Union  Act  to  the  sub- 
jects specially  assigned  to  them,  and 
that  they  possess  no  authority  or  ju- 
risdiction beyond  such  B|>ecial  desig- 
nation. 

<3th.  That  the  legislative  authority 
in  matters  con'' csming  the  peace,  order 
and  (jood  government  of  Canada,  in 
relation  to  all  subjects  not  specially 
assigned  to  the  Local  Legislatures, 
is  Conferred  upon  the  House  of  Com- 
mons by  the  9l8t  section  of  the  Union 
Act ;  and  if  the  power  to  pass  a  law 
giving  committees  the  authority  of 
administering  an  oath  to  witnesses 
was  not  within  the  jurisdiction  of 
the  House  of  Commons  of  Canada, 
under  the  Union  Act,  as  established 
by  the  disallowance  of  the  Bill  passed 
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eBts,  at  least  the  opinion  of  the  full  Court  of  Queen's 
Bench. 

I  have  so  recently  expressed  my  opinion  on  this 
matter  (1) — an  opinion  which  remains  suhstantially  un- 
changed— that  I  shall  confine  my  remarks  to  what  ap- 
pears to  be  new  in  the  arguments  of  the  learned  counsel 
for  the  Speaker. 

And,  first,  I  must  express  aHtonishracnt  that  one  of  the 
learned  counsel  should  have  reproduced  with  deliberation 
the  unsustainable  proposition  that  I  had  no  authority  to 
issue  the  writ  now  before  the  Court.  It  will  strike  crim- 
inalists as  a  doctrine  somewhat  novel  that  a  man  detained 
under  a  warrant  of  arrest  cannot  obtain  a  writ  of  haheam 
corpus  on  p?'oduction  of  the  warrant,  without  affidavit. 
Section  1  of  our  Habeas  Corpus  Act  (cap.  95,  Con.  Stat. 
L.  C.)  reads  as  follows : — 

1.  "All  persons  committed  or  detained  in  any  prison 
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to  adminiater  oaths  to  witnesses  on 
the  Pacific  Scandal  Enquiry,  36  Vict, 
c.  1,  it  necessarily  follows  that  the 
Act  of  the  Quebec  Legislature,  33 
Vict.  c.  5,  passed  in  1870,  transcends 
even  the  power  vested  in  the  Senate 
and  House  of  Commons  of  Canada, 
and  is  ultra  vires. 

7th.  That  the  Legislature  of  Que- 
bec is  to  be  regarded  as  a  body  of 
imited  jurisdiction  only,  having  no 
legisl.-^tive   powers    derivable    from 
the  common  law,  but  simply  those 
created  by  statute  ;  and  it  possesses 
no  inherent  powers  or  judicial  func- 
ons  such  as  could  be  assigned  to  or 
be  exercised  by  a  Court  of  Record, 
8th.  That  the  enquiry  instituted 
by  the  Legislature  of  Quebec  in  the 
present  instance  was  not  incident  to 
the  exero'oO  of  the  legislative  autho- 
rity specially  assigned  to  it  by  the 
Union  Act,  and  by  reason  thereof 
the  appointment  of  a  select  com- 
(1)  Sec  note  post. 


mittee  to  enquire  into  what  is  popu- 
larly known  as  the  "Land  Swap' 
was  beyond  its  powers  as  a  Legisla- 
ture, and  under  the  Union  Act,  sec. 
65,  could  only  be  validly  exercised 
by  the  Lieutenant-Governor  in 
Council,  under  Royal  Commission. 

9th.  That  the  Legislature  of  Que- 
bec having  only  a  limited  jurisdic- 
tion, deriving  its  efficacy  solely  froni 
Htatute,  and  out  of  the  course  of  the 
common  law,  the  warrant  of  the 
Speaker,  in  order  to  render  it  valid, 
ought  on  its  face  to  disclose  by  direct 
averments  the  facts  and  circum- 
stances relied  uixin  for  the  exercise 
of  the  jurisdiction  claimed  ;  whereas 
the  warrant  of  the  Speaker  wholly 
failed  to  disclose  any  authority  per- 
sonal to  himself  as  such  Sfteaker,  or 
in  the  Legislative  Assembly  of  Que- 
bec, to  order  the  arrest  of  the  peti- 
tioner, and  is  therefore  absolutely 
null  and  void, 
p.  220,  Cottc's  Can. 
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within  Lower  Canada,  for  any  criminal  or  supposed 
criminal  offence,  Hhall  of  right  be  entitled  to  ('emand  and 
obtain  from  the  Court  of  Queen's  Bench,  or  I'-om  the 
Sujierior  Court,  or  any  one  of  the  judges  of  either  of  ^.ne 
said  courts,  the  writ  of  habeas  corpus,  with  all  the  bcneiit 
and  relief  resulting  therefrom,  at  all  such  times,  and  in 
as  full,  ample,  perfect,  and  beneficial  a  manner,  and  to 
all  intents,  uses,  ends  and  purposes,  as  Her  Majesty's 
subjects  within  the  realm  of  England,  committed  or 
detained  in  any  prison  within  that  realm,  are  there  en- 
titled to  that  writ,  and  to  the  benefit  arising  therefrom, 
by  the  common  and  statute  laws  thereof." 

Section  4  runs  thus  : — 

"And  if  any  person  is  committed  or  detained,  as 
aforesaid,  for  any  crime  (unless  for  felony  or  treason, 
plainly  expressed  in  the  warrant  of  commitment)  in  the 
vacation  time,  and  out  of  term  or  sessions,  such  person 
(not  being  convicted  or  in  execution  by  legal  process),  or 
any  one  on  his  behalf,  may  complain  to  one  of  the  judges 
of  the  Court  of  Queen's  Bench,  or  Superior  Court,  who, 
upon  view  of  the  copy  of  the  warrant  or  warrants  of 
commitment  and  detainer,  or  otherwise,  upon  oath  made 
that  such  copy  was  denied  to  be  given  by  the  person  in 
whose  custody  the  prisoner  is  detained,  shall,  upon 
request  made  in  writing  by  such  person,  or  any  one  on 
his  behalf,  attested  and  subscribed  by  two  witnesses 
present  at  the  delivery  of  the  same,  award  and  grant  a 
writ  of  habeas  eorpus,  under  the  seal  of  the  court  of  which 
such  judge  is  a  member,  directed  to  the  officer  or  person 
in  whose  custody  the  party  so  committed  or  detained  is, 
returnable  immediate  before  the  said  judge." 

Section  20  is  for  persons  confined  by  civil  process,  or 
restrained  of  their  liberty  otherwise.  This  is  to  be 
gathered,  not  from  the  rubric,  as  was  presumed  at  the 
argument,  but  from  the  dispositions  of  the  section  which 
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the  rubric,  sulliciontly  fo»  the  purpose,  enuiiciatoB.  To 
have  dealt,  thou,  with  the  application  in  this  case  under 
section  20,  I  must  have  supposed  that  the  arrest  was  on  a 
civil  process.  As  the  warrant  did  not  pretend  to  be  of 
this  nature,  the  supposition  would  have  been  most 
gratuitous,  and  to  have  arrived  at  it  I  must  have  had  the 
ingenuity  to  discover  that  a  warrant  of  arrest  of  the 
Speaker  could  l)e  a  summonr. 

A  summons  differs  essentially  from  a  warrant  in  this, 
that  it  is  not  an  attachment.  The  persistence  in  calling 
this  attachment  a  summons  can  have  no  effect  but  to 
lengthen  the  discussion.  A  summons  may  be  for  a 
criminal  matter,  under  statute,  but  an  attachment  is 
presumably  for  criminal  matter,  and  the  only  exception 
1  know  is  the  attachment  on  capias  for  debt.  If  Mr. 
Jhmserean  had  been  committed  on  a  capias,  I  should 
certainly  not  have  issued  the  warrant  without  an  affidavit. 
If,  however,  the  theory  of  the  Speaker's  counsel  were  to 
prevail,  then  the  more  meagre  the  warrant,  the  more 
difficult  it  would  be  for  a  i)erson  incarcerated  to  get  out  of 
prison,  and  the  judges  would  have  to  presume  a  civil  pro- 
cess behind  an  attachment  almost  in  blank,  unless  there 
was  an  affidavit  of  circumstances  on  the  part  of  the 
prisoner. 

In  support  of  this  curious  pretension,  Hobhome's  Case 
was  cited.  It  is  certainly  very  edifying  to  have  in  a  case 
like  this,  where  it  is  sought  to  reconcile  the  public  mind  to 
the  exercise  of  arbitrary  privileges,  the  extraordinary  and 
unjustifiable  proceedings  against  Mr.  Hobhouse  unneces- 
sarily forced  on  our  attention.  That  seditiom  person  be- 
came a  minister  of  the  Crown,  was  created  a  peer  of  the 
realm  by  Her  Majesty,  and  died  covered  with  honours 
only  a  few  years  ago.  It  will  not,  however,  be  necessary 
to  overthrow  the  decision  in  that  case  in  order  to  meet 
the  argument  of  the  Speaker's  counsel,  for  the  case  is 
no  way  in  point. 
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In  the  first  place,  I  may  observe  that  I  never  said  that 
the  Court  was  obliged  to  issue  the  writ.  In  effect  1  said 
what  I  conceive  the  statute  says :  That  in  process  not 
civil,  when  the  warrant  is  defective  in  not  setting  out  a 
felony  or  treason  plainly,  and  where  it  does  not  appear 
that  the  prisoner  is  in  execution  of  a  sentence  of  a  legal 
court,  a  judge  in  vacation  and  out  of  terra  (not  the  court) 
must  issue  the  writ  on  view  of  a  copy  of  the  warrant,  or 
on  affidavit  that  a  copy  has  been  refused,  under  a  penalty 
of  ,4'50O  sterling.  In  order  to  have  a  dictum  overruled, 
it  is  necessary  to  set  it  out  in  technical  and  precise  lan- 
guage, and  not  in  the  loose  phrases  of  conversation.  I  may 
further  add,  that  it  never  was  supposed  that  Ifohhouses 
Case  decided  the  question  of  the  duty  of  a  judge  in  cham- 
bers and  out  of  term.  See  the  qtuere  in  Hammond's 
Term  Index. 

In  the  second  place,  the  warrant  in  Huhhmise'a  Case 
was  a  commitment  in  execution  by  the  House  of  Com- 
mons, who,  in  virtue  of  their  enormous  privileges  (privi- 
leges to  which  the  learned  counsel  for  the  Speaker  of  the 
Legislative  Assembly  avows  he  has  no  claim),  can  com- 
mit by  general  warrant.  Now,  it  will  be  remembered 
that  where  there  is  a  commitment  in  execution,  the  writ 
does  not  issue,  of  course. 

In  the  third  place,  our  Habeas  Corpus  Act  goes  further 
than  the  statute  of  Charles.  It  applies  to  bail,  as  we  see 
by  the  preamble  ;  oiu*  Act,  which  is  more  extensive,  has 
no  such  restriction.  Section  4  of  our  Act  refers  to  com- 
mon law  commitments,  as  well  as  to  applications  in  bail- 
able offences ;  and  section  18.  which  enacts  the  penalty, 
applies  to  all  that  precedes.  I  therefore  hold  that  I  was 
right  in  issuing  the  writ  on  view  of  the  warrant,  as  th 
statute  directs ;  and  I  may  further  intimate  that  it  is  a 
practice  to  which  I  intend  to  adhere  so  long  as  the  law 
remains  unchanged. 
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The  tone  of  a  remark  of  one  of  the  learned  counbe!  for 
the  Speaker  was  suiticient  to  shew  the  immense  impor- 
tance in  a  constitutional  point  of  view  of  the  enterprise 
which  we  are  called  upon  to  sanction.  While  on  the  one 
hand  wo  are  told  that  claim  is  not  laid  generally  to  all 
the  powers  and  privileges  possessed  by  the  House  of 
Commons, — that  all  that  is  desired  is  simply  to  be  able 
to  send  for  persons  and  papers  in  order  to  make  en«juirie8 
for  the  purposes  of  legislation,  and  t'ct  the  warrant  is 
simply  a  summons  ;  on  the  other  hand,  e  are  told,  as  a 
matter  of  congratulation,  that  since  tht  attachment  of 
Mr.  JtansercdK,  the  Legif-lative  As  .ably  nas  a^  .-ited  its 
dignity  by  an  attachment  for  a  libel.  \\c  shooid  l>e 
deceiving  ourselves  if  we  entertained  tlu-  idea  that  the 
real  point  here  is,  whether  or  not  the  power  to  compel  the 
attendance  of  witnesses  for  the  purposes  of  the  proceed- 
ings and  deliberations  of  the  House,  alone  exists  as  a 
privilege  necessary  to  its  being.  The  form  of  the  --rarrant 
before  us,  and  the  boast  of  the  Speaker's  counsel,  are 
more  significant  than  the  formal  renunciation  of  the 
claim  to  all  the  powers,  privileges,  and  immunities  of  the 
Commons.  If  the  House  can  arrogate  to  itself  the  right 
to  compel  the  attendance  of  witnesses,  and  can  attach  for 
libel  on  the  most  general  of  general  warrants,  I  should 
be  glad  to  know  which  of  the  privileges  of  the  House  of 
Commons  it  cannot  claim  as  necessary  to  its  existence  ? 
Nay  more,  the  subject  of  the  public  felicitations  of  the 
learned  counsel  for  the  Speaker  happens  to  be  the  exercise 
of  an  authority  not  only  not  given  to  the  Local  Legislature, 
but  exclusively  given  to  the  Dominion  Parliament ;  for  it 
is  a  trial  for  libel,  a  clearly  defined  crime,  and  it  is  in 
excess  of  the  powers  exercised  by  either  of  the  Houses  in 
England.     Sir  Erskine  May  says,  Vol.  2,  p.  276 : 

"  While  Parliament  continued  to  wield  its  power  of 
commitment  capriciously  and  vindictively — not  in  vin- 
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dication  of  its  own  just  authority,  but  for  the  punishment- 
of  libels,  and  other  offences  cognisable  by  the  law — it 
was  scarcely  less  dangerous  than  those  arbitrary  acts  of 
prerogative  which  the  law  had  already  condemned  as 
repugnant  to  liberty.  Its  abuses,  however,  survived  but 
for  a  few  years  after  the  accession  of  George  III." 

But  to  take  the  more  plausible  pretension  put  forward 
for  the  House  of  Assembly.  They  say,  "  We  must  have 
incidentally  the  powers  necessary  to  our  existence ;  it  is 
necessary  to  our  existence  that  we  should  be  able  to  make 
enquiries,  and  we  cannot  make  enqumes  unless  we  can 
compel  the  attendance  of  witnesses."  No  one  contests  the 
first  and  second  of  these  propositions ;  but  what  is  said 
is  this,  that  the  right  to  compel  the  attendance  of  wit- 
nesses is  not  essential  to  making  enquiries.  People  in 
every-day  life  make  enquiries  constantly,  yet  they  have 
no  power  to  compel  their  neighbours  to  come  in  and  give 
them  their  advice.  The  Crown  too  requires  to  make 
enquiries  much  more  urgently  than  either  House  of 
Parliament ;  but  it  has  no  power  to  this  day,  in  England, 
to  compel  the  attendance  of  witnesses  before  its  commis- 
sioners. Two  cases  were  suggested  by  counsel,  to  shew 
that  the  power  to  examine  witnesses  was  essential  to  the 
House.  One  was  to  prove  the  preamble  of  a  private  bill ; 
and  the  other,  corruption  on  the  part  of  a  member. 

If  it  were  necessary  to  have  the  power  to  compel  the 
presence  of  witnesses  in  certain  cases,  it  does  not  follow 
that  the  House  should  have  the  power  inherently  in  all; 
so  that,  unless  it  can  be  shewn  that  this  is  one  of  those 
cases,  the  argument  would  not  help  the  pretension 
ostensibly  put  forward.  But  the  preamble  to  a  private 
bill  has  never  been  proved,  in  the  strict  sense  of  the 
word.  It  is  substantiated  to  the  satisfaction  of  the 
committee,  and  that  is  all.  It  was  only  by  the  Act  21 
and  22  Vict.  c.  78,  that  committees  in  England  have  the 
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power  to  examine  witnesses   on  oath ;   consequently  a        1873 
committee  is  not  at  common  law  restricted  in  any  way  as     ex  partk 
to  the  extent  of  information  it  should  have  before  it  ^a^^'^'^- 
declares  the  preamble  proved.     In  practice  it  is  hardly    ^""^f^'  • 
possible  to  conceive  the  necessity  of  compelling  witnesses 
to  appear,  to  prove  or  disprove  the  preamble  of  a  private 
bill.    The  parties  interested  in  a  private  bill  are  under  a 
compulsion  much  more  stringent  than  the  most  enthusi- 
astic advocate  ot  privilege  could  devise,  to  come  in  and 
say  tLjir  say  to  the  committee.     I  have  seen  warm  debates 
as  to  the  right  to  produce  evidence  on  private  bills.     I 
remember  of  no  case  where  it  was  necessary  to  compel  the 
attendance  of  persons.     But  in  any  case,  if  we  are  to  build 
up  the  right  for  the  House  of  Assembly,  on  any  grounds 
of  necessity  such  as  that  insisted  on,  we  must  say,  by 
parity  of  reasoning,  that  the  Corporation  of  Montreal 
has  a  similar  right  on  an  application  to  put  up  a  steam 
engine  in  a  back  street. 

The  other  instance,  that  of  a  member  guilty  of  cor- 
ruption, is  still  less  conclusive.  It  is  hardly  possible 
to  conceive  a  case  more  plainly  beyond  the  jurisdic- 
tion of  the  local  Governments  than  the  trial  of  a  mem- 
ber for  a  crime,  such  as  that  of  taking  a  bribe.  I 
have  always  understood  that  the  House  would  not  take 
notice,  even  of  a  charge  of  felony,  until  after  conviction, 
and  the  seat  is  vacated  by  operation  of  law,  because  the 
convict  is  mortuus  civiliter.  A  seat  is  not  vacated  for  a 
misdemeanor,  except  perhaps  perjury,  no  matter  how 
heinous,  and  the  instances  we  find  of  the  arbitrary  expul- 
sion of  members  (of  which  there  are  some)  are  not  of  a 
character  to  impress  one  with  the  opinion  that  a  power 
to  expel  is  essential  to  the  very  existence  of  each  Legiala- 
tive  Chamber. 

To  take  another  test :  let  us  suppose  that  a  judge 
were  accused  of  taking  a  bribe  —  would  it  be  thought 
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to  be  a  power  necessarily  inherent  in  the  court  to  which 
he  belongs  to  make  an  enquiry,  out  of  the  ordinary  course 
of  law,  for  the  purpose  of  suspending  or  of  exnelling  him  ? 
It  is  plain  that  if  such  a  power  is  essential  lo  a  Legislative 
Chamber,  it  is  also  essential  to  a  court;  yet  no  one 
pretends  that  courts,  with  all  their  privileges,  real  or 
pretended,  have  ever  claimed  such  a  right.  One,  and  the 
most  famous  case  of  the  expulsion  of  a  member  of  the 
House,  is  that  of  Wilkes.  It  ended  in  all  the  declarations, 
orders  and  resolutions,  respecting  the  Middlesex  election, 
being  expunged  from  the  journals  as  subversive  of  the 
rights  of  the  whole  body  of  the  electors  of  the  king- 
dom. (1)  This  result  is  a  perpetual  commentary  on 
the  great  necessity  argument. 

Again,  it  is  not  sufficient  to  say  that  it  is  necessary 
because  committees  in  England  have  the  right  to  send 
for  persons  and  papers.    For,  for  the  hundredth  time  it 
must  be  repeated,  it  appears  that  the  English  right  de- 
pends not  on  necessity,  but  on  usage.    It  is  perfectly 
evident  that  if  the  House  may  compel  the  attendance  oi 
witnesses,  it  may  compel  the  production  of  "  papers  and 
things."     Now  let  us  see  how  far  this  leads  us.     Not  only 
may  a  man  be  interrogated  by  the  members  of  a  body 
not  logically  trained  to  decide  nice  questions  of  evidence , 
and  consequently  totally  unfit  to  limit  an  enquiry  to  its 
just  proportions,  but  it  may  compel  him  to  prodace  his 
private  papers,  and  every  moveable  in  his  possession  for 
their  inspection.     I  know  one  of  the  learned  counsel  for 
the  Speaker  recoils  from  the  test  of  his  pretensions  by 
extreme  cases.     The  reductio  ad  ahsurduw.  is,  however, 
a  perfectly  legitimate  process  of  reasoning,  and  applied 
to  the  particular  point  before  us  it  exhibits  in  relief  the 
monstrous  nature  of  the  pretensions  put  forth  by  the 
House  of  Assembly.    If  they  succeed  in  maintaining  their 

(1)  May's  Const.  History,  vol.  1,  p.  407. 


5ir 


QUEBEC  COURT  OF  QUEEN's  BENCH— APPEAL  SIDE.    175 

claims,  I  will  not  say  they  have  established  **  an  organ- 
ized chaos,"  for  I  am  not  sure  I  fully  understand  the 
value  of  these  words  in  the  relation  in  which  they  have 
been  placed ;  but  this  I  will  say,  that  a  body  of  limited 
and  local  authority  has,  in  violation  of  the  most  clearly 
expressed  inteption  of  its  charter,  organized  for  itself  an 
arbitrary  system  of  government  totally  subversive  of 
individual  liberty.  It  is  needless  to  cite  the  case  of 
Anderson  v.  Dunn,  for  it  was  examined  in  the  case  of 
Doyle  V.  Falconer;  and  whether  Anderson's  Case  was 
decided  rightly  or  the  reverse,  it  cannot  weigh  with  us, 
for  its  authority  was  rejected  by  the  Privy  Council. 

I  was  particularly  anxious  to  avoid  any  allusion  to  the 
well-known  circumstances  which  gave  rise  to  the  present 
proceedings;  for  although  I  am  aware  that  the  conve- 
nience of  the  object  to  be  attained  will  to  a  great  measure 
absorb  public  attention  to  the  exclusion  of  the  weightier 
considerations,  and  although  I  by  no  means  undervalue 
the  importance  of  making  the  decisions  of  courts  intelligible 
to  those  who  have  not  made  ;i,  special  study  of  law,  it 
struck  me  that  an  argument  based  on  a  question  on 
which  the  public  mind  seems  to  be  disturbed,  perhaps 
more  than  the  occasion  requires,  might  lead  to  greater 
misapprehension  than  a  mere  technical  discussion  of  the 
points  involved.  But  the  power  to  abstain  from  the 
consideration  of  the  Tanneries  enquiry,  as  an  illustration, 
has  slipped  from  my  hands  by  the  frequent  allusions 
that  have  been  made  to  it.  I  enter  on  it,  then,  but 
merely  as  an  illustration,  and  without  expressing  any 
opinion,  or  really  having  any  settled  opinion  as  to  the 
full  merits  of  the  question  by  itself. 

It  seems,  then,  that  the  opinion  is  prevalent  that 
either  by  want  of  due  diligence  on  the  part  of  the 
Government  last  summer,  or  by  bad  faith  on  the  \,JiXi 
of  one  or  more  of  the  Ministers,   and  want  of   due 
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care  and  diligence  by  the  others,  a  bargain  excessively 
injurious  to  the  pecuniary  interests  of  the  Province 
was  entered  into.  Now,  it  is  desired  to  examine  into 
how  far  those  opinions  are  true;  and  it  is  contended 
that  such  an  enquiry  is  absolutely  necessary,  in  order 
that  the  House  of  Assembly  may  perform  its  func- 
tions. It  may  fairly  be  asked  of  those  who  advance 
this  argument,  wherein  this  necessity  consists  ?  It  is, 
evidently,  not  a  political  necessity,  for  the  country  exer- 
cised its  jurisdiction,  and  gave  its  decision,  in  no  equivocal 
manner,  months  before  the  Legislature  met.  It  cannot 
be  with  a  view  to  legislation,  for  it  may  be  presumed  the 
House  does  not  purpose  to  enact  a  law  to  annul  the 
bargain  complained  of.  The  only  conceivable  question 
that  remains  is  an  executive  one,  namely,  whether  the 
validity  of  the  deeds  should  be  contested,  or  whether 
criminal  proceedings  should  be  taken  against  any  of  the 
parties  accused  ?  Now,  for  either  of  these  pm*poses,  it 
would  be  manifestly  unfair  ard  improper  to  subject 
witnesses  compulsorily  to  the  interrogations  of  the 
complaining  party. 

The  impropriety  will  appear  more  manifest  when  it  is 
remembered  that  it  was  formally  announced,  at  the  open- 
ing of  the  proceedings  here,  that  the  committee  would 
not  be  bound  by  the  legal  rules  of  evidence ;  in  other 
words,  that  the  committee  would  disregard  in  this  quasi- 
criminal  investigation  those  rules  which  experience  has 
established  as  the  best  mode  of  discovering  truth. 

It  must  not  be  concluded  from  what  I  have  said, 
that  the  House  can  make  no  enquiry;  all  I  say  is 
this,  that  the  House  requires  no  arbitrary  powers  to 
enquire,  and  to  arrive  at  a  result  sufficiently  satis- 
factory for  all  practical  purposes.  If  men  refuse  to 
answer  questions  under  suspicious  circumstances,  so 
much  the  worse  for  them.    Take,  for  instance,  one  of  the 
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questions  to  which,  I  believe,  an  answer  was  refused : 
"  How  have  you  $17,000  at  your  credit  ?"  I  understand 
the  witness  said  it  had  nothing  whatever  to  do  with  the 
Tanneries  exchange,  but  he  declined  to  say  what  trans- 
action it  represented.  He  gave  a  categorical  answer, 
which  does  not,  perhaps,  give  all  the  assurance  desirable ; 
and  without  the  exercise  of  any  arbitrary  powers,  the  Com- 
mittee maybe  guided  in  its  conclusions  by  this  unexplained 
reticence.  I  do  not  know,  of  course,  nor  do  I  wish  to  ex- 
press any  opinion  as  to  what  conclusion  should  be  arrived 
at,  for  I  have  not  read  more  than  the  most  minute 
fraction  of  the  evidence,  but  those  wh'  ?e  business  it  is  to 
know  all  about  the  matter  will  probably  not  be  much 
embarrassed. 

Another  species  of  reasoning  was  brought  into  play. 
It  was  asserted  that  the  Local  Legislatures  were  not 
of  a  subordinate  character.  If  it  be  necessary  to  the 
Speaker's  argument  to  maintain  this  proposition  gener. 
ally,  his  case  would  be  in  great  jeopardy.  I  readily 
admit  that  within  the  scope  of  its  own  functions  it  is  not 
subordinate,  except  in  so  far  as  its  new  legislation  may 
be  disallowed  by  the  Executive  branch  of  the  Dominion 
Parliament.  I  do  not  desire  to  say  unnecessarily  what 
may  be  offensive  to  a  body  of  very  great  position  and 
authority,  but  since  the  comparison  (proverbially  odious) 
is  thrust  upon  us  as  an  argument,  I  shall  not  avoid 
saying  what  is  evidently  true.  Its  inferior  dignity  and 
rank  to  those  of  Parliament  are  marked  in  every  way — 
by  the  appointment  of  its  highest  branch  by  the  Executive 
of  the  Dominion,  by  its  powers  being  special  and  not 
general,  by  its  territorial  jurisdiction  being  less  extensive, 
and,  above  all,  by  its  legislation  being  subject  to  disallow- 
ance by  the  Governor-General. 

Again,  in  referring  to  the  case  of  the  Speaker  of  the 

Legislative  Assembly  of  Victoria  v.  Glass,  we  were  told 
12 
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that  the  dignity  of  the  Legislative  Assembly  of  Vic- 
toria was  not  greater  than  ours.  Without  having  the 
charter  before  us  we  coul^  not  decide  that  question, 
which,  however,  is  of  no  importance.  Whatever  its 
dignity  may  be  in  the  abstract,  the  power  to  legis- 
late on  matters  of  this  sort  was  specially  allowed 
by  its  charter,  and  that  is  the  avowed  reason  of  the 
judgment  of  the  Privy  Council.  That  case  is  therefore  an 
authority  against  the  Speaker  in  the  present  case. 

Mr.  Loranger  seemed  by  his  argument  to  abandon  the 
extreme  pretension  that  the  House  could  commit  for  a 
contempt.  But  to  abandon  this  is  to  abandon  everything. 
The  warrant  in  the  present  case  either  presumes  a  con- 
tempt, or  the  pretensions  of  the  Legislative  assembly  of 
Quebec  are  more  enormous  than  those  of  the  House  of 
Commons ;  for  then,  to  justify  the  proceedings,  we  should 
have  to  say  that  they  claimed  the  right  to  attach  with- 
out a  cause  at  all. 

This  pretension  is  original.  Citing  the  case  of  Bur- 
dett  V.  Abbott  (another  case  almost  as  suggestive  as 
the  Hobhouse  Case,  of  the  dangers  of  allowing  individual 
liberty  to  be  spirited  away  under  the  specious  guise  of 
convenience),  Mr.  Justice  Badgley  said  in  the  Lavoie 
Case :  "  Yet,  if  the  commitment  should  not  profess  to  be 
for  a  contempt,  and  the  matter  appearing  in  the  return 
as  the  ground  of  the  commitment  could  by  no  reasonable 
intendment  be  considered  a  contempt,  and  the  commit- 
ment, therefore,  evidently  arbitrary,  unjust,  and  contrary 
to  every  principle  of  positive  law  or  natural  justice 
(which,  however,  may  not  be  anticipated  to  occur),  the 
court  would,  it  seems,  not  only  be  competent,  but  bound 
to  discharge  the  party"  (1).  If  this  is  not  an  attachment 
for  a  contempt,  then  it  is  evidently  arbitrary,  unjust, 
and  contrary  to  every  principle  of  natural  justice.   Besides, 

(1)  5  L.  c.  R.  p.  132. 
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if  it  were  conceded  that  this  attachment  were  not,  of 
itself,  a  commitment,  of  what  use  would  it  he  if  the  House 
could  not  commit  in  the  end  ? 

If,  again,  we  examine  the  plea  of  necessity  by  the  light 
of  the  three  authoritative  cases  decided  in  the  Privy 
Council,  we  find  that  very  serious  interruption  of  the 
business  of  the  House  did  not  justify  a  commitment  on 
the  ground  of  necessity. 

Once  more,  if  we  examine  it  historically,  we  find  it  not 
only  the  pretext  of  oppression  all  over  the  globe,  but  very 
specially  that  most  successfully  combated  by  our  race. 
The  noble  tale  of  English  history— the  beacon-the  guide  to 
all  those  who  possess  or  strive  to  obtain  individual  liberty 
within  the  law,  constantly  appealed  to  even  by  those  who 
like  it  least  in  the  abstract — teaches  us  a  lesson,  not  of 
resistance  to  prerogative,  but  to  all  arbitrary  and  unde- 
fined powers  whatever,  no  matter  how  artistically  they 
may  be  dressed  up.  I  know  of  no  claim  of  prerogative 
or  privilege  which  has  not  come  backed  by  the  plea  of 
necessity.  It  was  the  defence  of  Secretary  of  State 
warrants  general,  though  hardly  so  general  as  the  one 
before  us ;  it  was  the  defence,  I  dare  say,  of  lettrca  de 
cachet ;  it  was  the  origin  of  the  right  claimed  by  members 
of  the  English  House  of  Commons  to  commit  as  for  a 
contempt  any  one  who  should  encroach  on  the  fishery  of 
a  member  of  the  House.  I  doubt  not  the  Irish  courts 
thought  it  was  sufficient  excuse  for  the  pretension  they 
once  put  forth,  that  as  every  crime  was  a  contempt,  they 
could  try  and  punish  criminals  on  attachment  without 
the  intervention  of  a  jury. 

To-day  we  are  cajoled  with  the  plea  of  necessity  on 
one  point  which  perhaps  it  might  not  seem  very  dis- 
astrous to  concede,  save  for  the  evil  precedent,  and 
on  the  eve  of  this  argumeni  a  legislator,  personally 
offended,   informs  us  that  this  argument  is  a  subter- 
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fuge.  It  is  not  public  convenience  they  seek  to  fur- 
ther, but  to  protect  their  own  dignity.  So  the  indi- 
vidual liberties  of  the  people  are  to  be  sacrificed  to 
gratify  the  vanity  of  the  people's  representatives,  and 
those  accused  of  crimes  affecting  a  member  of  the  House 
may  be  tried,  not  by  their  peers,  but  by  those  whose 
feelings  of  personal  dignity  are  involved  in  the  issue.  I 
have  heard  it  said  that  the  case  I  refer  to,  that  of  a 
person  supposed  to  be  the  writer  of  an  article  reflecting  on 
a  member,  has  been  inopportunely  brought  up.  I  think 
the  very  reverse.  The  public  should  be  obliged  to  the 
member  who  has  furnished  a  more  extreme  case  as  an 
example,  in  order  to  shew  the  danger  lurking  under  that 
now  before  us. 

I  have  entered  at  some  length  on  this  branch  of 
the  case,  because  it  covers  the  only  debatable  ground. 
If  this  warrant  cannot  be  defended  on  the  plea  of 
necessity,  it  cannot  be  defended  by  any  text  of  law. 
And  it  appears  to  me,  with  increasing  force,  the  more  I 
look  at  the  question,  that  the  assumption  of  power 
constructively  on  the  ground  of  necessity  must  be 
restrained  to  its  narrowest  limits  ;  and  so  restraining  it, 
I  cannot  hold  that  it  is  necessary  to  the  existence  of  every 
legislative  body  to  have  the  right  to  compel  the  attend- 
ance of  witnesses  generally.  And  therefore,  to  borrow 
from  a  speech  of  my  learned  brother  Sanborn  on  a 
famous  occasion,  I  would  call  all  such  necessities  as  these 
entirely  "  artificial." 

The  next  question,  as  to  whether  we  can  look  into  the 
constitutionality  of  a  local  law,  seems  to  suffer  no 
difficulty,  if  an  almost  unanimous  expression  of  opinion 
of  those  best  qualified  to  juo  ^e  be  considered  as  authori- 
tative for  the  decision  of  a  practical  matter.  But  one 
point  was  made  at  the  arguing,  that  it  would  be  very 
inconvenient  if  every  Justice  of  the  Peace  had  the  power 
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to  judge  of  the  constitutionality  of  a  law.  But  judging 
the  constitutionality  of  an  Act  is  only  giving  a  judgment  on 
the  extent  of  an  Imperial  Act,  and  I  do  not  see  that  this 
is  more  difficult  than  giving  judgment  on  a  Dominion 
Act.  It  is  as  easy  to  decide  whether  an  enactment  is 
within  the  B.  N.  A.  Act,  as  it  is  to  decide  whether  a  man 
has  committed  a  commercial  fraud  within  any  of  the 
recent  statutes.  A  magistrate  has  to  do  the  one,  why 
should  he  not  do  the  other  ?  In  the  speech  of  my  learned 
brother,  to  which  I  have  already  alluded,  I  find  this 
statesmanlike  exposition  of  the  danger  which  now 
menaces  the  petitioners  before  us  : — 

"  Hon.  Mr.  Sanborn — It  my  honourable  friend  Avould 
take  that  platform,  or  something  like  it,  I  should  be 
happy  to  give  it  my  best  consideration  at  once ;  and  I 
should  be  very  glad  if  they  would  only  give  us  a  small 
part  of  it,  of  which  I  think  they  must  see  the  justice — 
namely,  ivritten  guarantees,  so  as  to  assure  us  that  our 
rights  of  property  shall  not  be  overturned  by  the 
Local  Parliament ;  to  prevent,  for  example,  a  Squatters' 
Bill  being  passed  at  the  very  first  opportunity  in 
the  Local  Parliament,  demolishing  all  the  rights  of 
property.  I  see  my  honourable  friend  opposite  (Hon. 
Mr.  Crawford)  look  melancholy,  because  he  foresees  that, 
when  the  new  Constitution  is  adopted,  twelve  months 
will  not  pass  before  that  becomes  law  in  Lower  Canada, 
and  all  protection  for  proprietors,  bo  far  as  that  ia 
concerned,  brought  to  an  end.  But  this  is  only  one 
instance  significant  of  what  will  take  place.  It  is 
perfectly  well  known,  and  none  can  realize  it  better  than 
those  who  have  a  much  greater  horror  of  the  progress  of 
popular  sentiments  than  I  have,  that  the  tendency  in  the 
popular  mind  is  to  break  down  monopolies  of  every  kind, 
and  to  go  to  extremes  in  dealing  with  vested  rights,  even 
those  which  are  established  and  founded  on  substantial 
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principles  of  justice.  Now,  these  rights,  at  the  very 
least,  ought  certainly  to  be  confided  to  the  highest 
legislative  authority.  I  go  further,  and  maintain  that 
guarantees  for  those  rights  ought  to  be  placed  in  the 
written  Constitution,  that  they  ought  to  be  beyond  the 
power  of  interference  by  the  legislative  authority,  and 
that  they  should  be  guarded  by  the  judicial  decisions  of 
the  highest  courts  in  the  country.  In  that  case  there  would 
be  a  protection  for  property,  but  in  this  Constitution 
there  is  no  such  protection  for  property  either  in  Upper 
or  Lower  Canada.  And  here  is  the  point  to  which  I  ask 
the  attention  of  my  honourable  friends  of  all  parties — a 
point  which  I  think  all  of  them  have  been  too  little 
concerned  about,  and  which  applies  just  as  well  to  Upper 
as  to  Lower  Canada.  For  I  say  that,  if  some  security  is 
not  given  to  the  people  in  one  of  those  ways  Tor 
maintaining  vested  rights  and  interests  of  this  character, 
the  most  disastrous  results  will  arise  in  every  Local 
Parliament ;  because,  when  these  Parliaments  are  con- 
structed, they  will  necessarily  consist  of  a  different  class 
of  men  from  those  who  now  compose  the  Legislatures  of 
the  various  Provinces.  There  will  be  such  inducements 
to  men  of  the  highest  order  to  get  elected  to  the  Central 
Parliament,  that  the  consequence  will  necessarily  and 
naturally  be  the  result  to  which  I  point." 

It  is  just  this  sort  of  danger,  so  prudently  and 
eloquently  foreshadowed,  the  law  has,  in  my  view, 
provided  against.  But  what  would  the  provisions  of  a 
written  constitution  and  precise  guarantees  avail  in  the 
face  of  the  paraphernalia  of  constructive  powers,  and 
the  construction  of  "artificial  necessities?" 

Having  then  the  power,  and  it  being  our  duty  conse- 
quently to  look  into  the  constitutionality  of  an  Act  of  the 
Legislature,  we  must  ask  on  what  is  the  privilege  founded  ? 
Beliance  is  principally  placed  on  sub-s.  1  of  s.  92,  B.  N.  A. 
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Act — the  clause  giving  power  to  amend  the  Constitution 
of  the  Province,  except  as  regards  the  office  of  Lieu- 
tenant-Governor. Without  entering  into  any  question  of 
what  in  the  abstract  may  be  called  a  part  of  the  Consti- 
tution, the  form  of  the  Act  clearly  shews  that  it  refers  to 
the  clauses  58  to  90,  which  are  all  under  the  general 
rubric,  "  Provincial  Constitutions."  Now,  it  is  very  true 
that  a  rubric  is  not  an  enactment,  but  it  is  not  less  true 
that  a  rubric  existing  in  the  original  Parliament  roll  may 
be  used  in  the  interpretation  of  a  vague  clause,  just  as 
the  preamble  may  be  used.  But  what  is  the  general 
power  to  alter  the  Constitution,  if  it  applies  to  any 
other  matters  than  those  specially  called  constitutional 
in  the  Act  ?  Taken  in  its  widest  sense,  it  would  be  the 
power  to  upset  the  whole  B.  N.  A.  Act ;  and  under  this 
interpretation  the  Local  Legislature,  having  more  exten- 
sive powers  than  the  Dominion  Parliament  (this  was 
gravely  advanced  at  the  bar),  like  the  lean  kine,  may  eat 
up  the  fat. 

These  are  propositions  which  best  refute  themselves 
even  when  advanced  in  support  of  an  arbitrary  power 
in  the  ascendant,  and  I  might,  perhaps,  then  leave 
this  one  to  the  decision  of  the  impartial ;  but  the 
statement  that  the  Local  Legislatmres  have  in  any 
respect  greater  powers  than  the  Dominion  Parliament,  is 
not  only  paradoxical — it  is  fallacious.  They  have  different 
powers,  and  among  them  that  of  altering  their  Constitu- 
tion save  as  to  the  Lieutenant-Governor.  This  power 
was  given  to  them  because,  except  in  the  one  particular 
reserved,  it  was  not  considered  to  be  of  any  importance 
what  form  the  local  Governments  assumed  ;  but  an 
analogous  power  could  not  be  given  to  the  general 
government  of  a  dependency  of  the  empire.  It  is 
another  proof,  if  any  were  needed,  not  of  the  importance 
of  the  local  Government,  nor  of  the  magnitude  of  the 
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powers  conferred  on  them ;    but  it  is  a  proof  of  their 
relative  inftignificanco. 

The  last  question,  and  the  n\ost  important,  is  the 
warrant  of  attachment.  I  think  I  have  heard  this  part 
of  the  question  talked  of  lightly  as  a  mere  matter  of  form, 
and  consequently  of  little  importance ;  and  so  people  are 
deluded  by  sound.  There  are  forms  which  are  of  no 
importance ;  but  there  are  forms  which  are  of  the  most 
vital  importance.  It  signifies  little  how  your  coat  is 
shaped ;  but  it  is  a  matter  of  moment  to  the  most 
callous  whether  he  is  thrown  into  prison  according  to  the 
forms  of  law  for  a  specified  offence,  or  without  any 
intimation  of  what  he  is  accused  of,  on  the  mere  whim  of 
a  superior.  Therefore  it  is  a  deceit  to  call  this  a  mere 
matter  of  form,  for  the  form  is  substantial.  Of  such 
all-absorbing  interest  is  the  form  here,  that  I  would 
readily  enough  admit  that  I  see  no  great  objections  in 
practice  to  the  Legislative  House  holding  powers  strictly 
defined  (not  defined  by  a  general  reference  to  the  exor- 
bitant privileges  theoretically  claimed  by  the  House  of 
Commons  in  England,  but  defined  as  the  powers  of 
this  Court  are  defined) ;  but  a  general  warrant,  which  is 
nothing  more  than  an  order  to  the  Serjeant-at-Arms  to 
arrest  A.  or  B.,  without  expressing  any  cause  whatever, 
cannot  be  justified  on  necessity  by  the  most  obsequious 
defender  of  arbitrary  power.  It  is  neither  more  nor  less 
than  a  lettre  de  cachet.  The  consequence  of  granting  it 
is  to  give  the  Local  Houses,  respectively,  unlimited 
authority  over  the  persons  and  property  of  Her  Majesty's 
subjects.  It  is  possible  that  the  tyrant  may  be  merciful 
and  good,  but  he  is  not  less  a  tyi'ant,  or  what  the 
Emperor  of  Russia  called  himself  to  Mme.  De  Stael, 
who  was  complimenting  him  on  the  beneficence  of  his 
,  rule — un  heureiix  accident.  Such  an  accident,  however,  is 
a  disagreeable  sword  impending  over  our  heads,  and  I 
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should  prefer  to  diminish  hy  positive  law,  as  much  as 
may  be,  the  dangers  attending  it. 

When  the  political  organization  under  which  we  now 
live  was  under  discussion,  the  learned  Chief  Justice 
who  presides  over  this  Court,  so  entirely  to  the  satis- 
faction of  all  those  who  have  business  here,  used 
these  remarkable  words,  which  I  venture  to  recall  to 
his  memory  an  perfectly  applicable  to  the  present 
case:  "I  know,"  he  said,  "that  majorities  are  natu- 
rally aggressive,  and  how  the  possession  of  power  en- 
'  euders  despotism,  and  I  can  understand  how  a  majority, 
animated  this  moment  by  the  best  feelings,  might  in 
six  or  nine  months  be  willing  to  abuse  its  power  and 
trample  on  the  rights  of  the  minority  while  acting  in 
good  faith,  and  on  what  it  considered  to  be  its  right." 

If  my  words  do  not  carry  sufficient  weight,  let  minori- 
ties take  warning  from  those  I  have  just  quoted;  let 
us  beware  in  time,  lest  we  are  organizing  despotism. 
In  this  fatal  session,  in  which  general  warrants  in  their 
most  dangerous  form  have  been  resuscitated,  we  have  had 
an  instance  of  a  Bill  supported  by  the  presence  of  a  tur- 
bulent mob,  which  invaded  the  House  of  Assembly,  and 
by  its  proceedings  reminded  one  of  the  action  of  the  Com- 
mune. Where  then  were  the  boasted  powers  of  the  House  ? 
These  "  artificial  necessities "  had  disappeared  with  the 
occasion  when  they  might  have  bad  something  to 
recommend  them,  and  we  find  the  chairman  censuring 
the  gentlemen  in  the  galleries  in  a  tone  rather  of  apologj' 
than  of  expostulation.  L'A  rhitraire  has  nothing  to  recom- 
mend it.  It  is  pregnant  with  evil,  and  incapable  of  go^d. 
Let  majorities  take  warning ;  they  may  become  minoritiee . 

For  my  part,  I  have  no  hesitation  about  the  illegality 
of  general  warrants.  On  this  question  there  can  be 
no  compromise.  My  duty  to  the  State,  as  a  subject 
and  as  a    magistrate,   is  too    clear    to  be    misunder- 
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stood.  I  must  resist  them  morally  with  all  the  arguments 
I  can  command,  materially  with  all  the  authority  I  may 
possess.  I  hold  that  they  are  unknown  to  the  law,  and 
that  the  precedents  cannot  legalize  them.  As  Chief 
Justice  Pratt  and  the  other  judges  of  the  Common  Fleas 
said,  in  giving  the  death-blow  to  general  warrants  issued 
by  the  Secretary  of  State,  "  no  degree  of  antiquity  can  give 
sanction  to  an  usage  bad  in  itself."  (1)  The  power  to 
issue  a  general  warrant  is  given  by  no  statute  to  the 
Commons  of  England ;  by  section  18,  B.  N.  A.  Act,  it 
is  refused  to  the  Houses  of  Parliament  of  Canada ;  and 
it  is  denied  to  all  persons  by  many  statutes  in  express 
terms.  (See  the  Petition  of  Bights  and  16  Charles  I. 
cap.  10.)  With  one  quotation  from  the  greatest  of  our 
political  writers,  I  shall  conclude.     Burke  says : 

"  But  if  the  habit  prevails  of  going  beyond  the  law,  and 
superseding  this  judicature,  of  carrying  offences,  real  or 
supposed,  into  the  legislative  bodies,  who  shall  establish 
themselves  into  courts  of  criminal  equity  (so  the  Star  Cham- 
ber has  been  called  by  Lord  Bacon,)  all  the  evils  of  the 
Star  Chamber  are  revived.  A  large  and  liberal  construc- 
tion in  ascertaining  offences,  and  a  discretionary  power 
in  punishing  them,  is  the  idea  in  criminal  equity ;  which 
is,  in  truth,  a  monster  of  jurisprudence.  It  signifies 
nothing  whether  a  court  for  this  purpose  be  a  Committee 
of  Council,  or  a  House  of  Commons,  or  a  House  of 
Lords ;  the  liberty  of  the  subject  will  be  equally  subverted 
by  it.  The  true  end  and  purpose  of  that  House  of 
Parliament,  which  entertains  such  a  jurisdiction,  will  be 
destroyed  by  it." 

DoRioN,  C.  J.: — 

The  grounds  on  which  the  petitioner  relies  for 
demanding    his    release    are — Ist.    That    the   warrant 

(1)  May's  Const.  Hist.,  vol.  2,  p.  258. 


QUEBEC  COURT  OF  QUEEN'S  BENCH— APPEAL  SIFE.    187 

on  which  ho  was  arrested  is  general,  and  does  not 
set  out  any  special  reasons  for  his  arrest ;  2nd.  That 
the  Speaker  of  the  L<3gislative  Assembly  of  Quebec  had 
no  right  or  power  to  issue  such  a  warrant ;  3rd.  That 
the  Act  of  the  Legislature  of  the  Province  of  Quebec, 
whereon  it  is  pretended  the  warrant  was  issued,  is 
unconstitutional,  null  and  void,  heing  uUra  vires  and 
beyond  the  powers  of  that  Legislature  to  pass.  The  4th 
and  last  ground  's  general,  and  merely  states  that  the 
proceedings  under  which  the  petitioner  was  arrested  are 
null  and  void. 

On  behalf  of  the  Speaker  of  the  Legislative  Assembly, 
it  has  been  contended  that  the  right  to  arrest  for  con- 
tempt is  a  privilege  which  belongs  to  the  Legislative 
Assembly,  and  that  any  action  taken  to  commit  for  s'ch 
contempt  could  not  be  questioned  before  courts  of 
justice.  We  are  not,  fortunately,  without  precedents  on 
this  point,  which  has  been  repeatedly  raised  before  the 
courts  in  England,  as  regards  the  privileges  of  the  House 
of  Lords  and  of  the  House  of  Commons,  and  settled  by 
the  latest  decisions  in  a  way  which  leaves  no  doubt  that 
this  court  has  the  unquestionable  right  to  examine  into 
the  causes  of  arrest  of  any  party  claiming  to  be  illegally 
held  under  duress.  The  case  of  Stockdale  v.  Hansard  (1), 
and  that  of  the  Sh-riff  of  Middlesex  (2),  have,  it  may  be 
said,  definitively  settled  that  point.  In  this  last  case 
Lord  Denman,  C.J.,  used  most  emphatic  terms,  and  in 
rendering  the  judgment  of  the  court,  said :  "I  think  it 
necessary  to  declare  that  the  judgment  delivered  by 
this  court  last  Trinity  term  in  the  case  of  Stockdale 
V.  Hansard  (1)  appears  to  me  in  all  respects  correct. 
The  court  decided  there  that  there  was  no  power  in 
this  country  above  being  questioned  by  law.  The 
House  of  Commons  there  attempted  to  place  its  privi- 
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lege  on  the  footing  of  an  unquestionable  and  unlimited 
power.  It  was  argued  against  that  claim  that  the 
dicta  of  learned  judges  by  which  it  was  supported  had 
in  many  cases  been  hastily  thrown  out,  and  were 
encountered  by  others  of  a  contrary  tendency  from 
judges  not  less  eminent,  and  by  precedents.  I  en- 
deavoured to  establish  that  the  claim  advanced  in  that 
case  tended  to  a  despotic  power  which  could  not  be 
recognised  or  exist  in  this  country,  and  that  the  privilege 
of  publication  as  there  asserted  had  no  legal  foundation. 
To  all  these  positions  I,  on  farther  consideration,  adhere ; 
all  of  them  I  believe  in  my  conscience  to  be  true." 

Having  therefore  the  power  to  enquire  into  the  causes 
of  the  detention  of  the  petitioner,  we  have  to  consider 
whether  his  first  objection,  that  the  warrant  is  general, 
is  a  valid  one.  On  this  point  I  am  disposed  to  agree  to 
almost  every  word  said  by  my  learned  brother  on  my 
right,  who  differs  from  the  majority  of  the  court  as  to 
the  objectionable  character  of  such  warrants.  I  cannot 
better  express  my  own  views  on  this  question  than  by 
repeating  the  language  used  by  Lord  Lyndhurst  in  the 
case  of  Van  Sandaw  (1),  when  he  said :  "  If  this  form  of 
order  had  been  used  for  the  first  time  upon  the  present 
occasion,  and  there  were  no  precedent  to  appeal  to  on  the 
subject,  I  should  have  come  to  the  conclusion  that  the 
order  was  insufficient."  But  this  form  of  warrant 
having  repeatedly  been  recognised  as  valid  both  by  the 
courts  in  England  (2),  and  by  our  own  courts  (3),  I  do 
not  think  that  it  would  be  right  or  proper  to  avoid 
deciding  the  important  question  of  privilege  which   is 

(1)  1  De  Gex,  p.  311. 

(2)  Case  of  the  Sheriff  of  Middlesex,  11  A.  &  E.  273 ;  Gosset  v.  Howard, 
10  Q.  B.,  359  to  452 ;  Parke,  B.,  Obs. 

(3)  Ex  parte  Monk,  1817  ;  Ex  parte  Tracy,  Stuart's  Rep.  478 ;  Case  of 
Brodeur,  Journals,  Leg.  Aasembly,  Canada,  1854  ;  Ex  parte  Lavoie,  5  L.  G. 
Rep.  99. 
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raised  in  this  case  by  adjudging  upon  a  mere  question 
of  form  and  by  deciding  contrary  to  previous  decisions, 
although  I  admit  such  a  warrant  to  be  Hable  to  very 
grave  objections. 

The  next  question  raised  is  that  the  Speaker  had  no 
authority  to  sign  the  warrant ;  that  there  was  no  order 
from  the  Legislative  Assembly,  the  terms  used  being 
merely  that  the  House  moved,  without  saying  that  it  had 
adopted  a  resolution  or  gave  any  order.  This  is  a  most 
technical  objection,  and  to  which  the  court  is  not 
disposed  to  give  much  weight.  If  the  House  unanimously 
moved  that  a  certain  thing  be  done  it  has  certainly 
resolved  that  it  should  be  done,  and  we  think  there  is 
nothing  in  this  objection  (1). 

The  third  and  most  important  question  raised  is 
whether  the  Legislative  Assembly  had  a  right  to  summon 
a  witness  at  the  bar  of  the  House  or  before  a  committee, 
and  to  commit  him  for  refusal  to  appear.  On  the  part 
of  the  petitioner  it  has  been  contended  that  the  Local 
Parliaments  were  mere  corporations,  having  no  other 
powers  than  those  expressly  conferred  upon  them,  and 
that  they  have  no  power  to  commit  for  contempt,  nor 
even  that  of  compelling  witnesses  to  appear  before  them. 
They  further  contend  that  the  Act  of  the  Provincial 
Parliament  of  Quebec,  33  Vict.  c.  5,  giving  to  each  House 
of  Parliament  authority  to  summon  witnesses  and  to 
punish  disobedience,  was  beyond  the  power  of  that 
Legislature,  and  that  the  Legislative  Assembly  had  no 
such  power  as  that  claimed  under  that  Act,  which  is 
unconstitutional.  On  the  other  side  it  was  contended 
that  we  had  no  right  to  enquire  into  the  constitutionality 
of  an  Act  regularly  passed  and  sanctioned,  and  that  by 
the  exercise  of  the  power  of  disallowance  alone  could 
that  Act  be  eet  aside.      We  cannot  adopt  this  last  view, 

(1)  Case  of  the  Sheriff  of  MiddleBex. 
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and  we  consider  that  if  an  Act  be  clearly  beyond  the 
scope  of  the  authority  of  the  Parliament  which  passed  it, 
whether  that  Parliament  be  the  Dominion  or  a  Local 
Parliament,  it  is  our  duty  to  determine,  when  the 
question  is  properly  raised,  whether  that  Act  emanates 
from  a  proper  and  competent  authority,  otherwise  we 
might  come  to  have  two  Acts  upon  the  same  subject  and 
contrary  to  each  other,  the  one  emanating  from  the 
Dominion  and  the  other  from  the  Local  Parliament,  in 
which  case  it  would  be  absolutely  necessary  to  determine 
which  of  those  two  Acts  was  law  and  emanated  from  the 
proper  authority. 

In  their  respective  sphere  the  authority  of  the  Do- 
minion and  that  of  Local  Parliaments  are  co-exten- 
sive— that  is,  the  one  is  not  inferior  nor  subordinate 
to  the  other.  All  the  powers  which  were  formerly 
exercised  by  the  several  branches  of  the  Legislature  of  the 
late  Province  of  Canada  have  by  the  Confederation  Act 
been  transferred  to  either  the  Dominion  or  the  Local 
Parliaments.  I  do  not  see  that  the  power  of  Colonial 
Legislatures  to  summon  witnesses  in  order  to  conduct 
the  enquiries  required  for  a  proper  understanding  of  the 
several  questions  affecting  legislation  or  the  administra- 
tion of  public  affairs  was  ever  challenged.  Responsible 
Oovernment,  which  has  been  recognised  in  the  Local  as 
well  as  in  the  constitution  of  the  General  Government, 
%vould  be  a  delusion  if  that  power  of  enquiry  was  denied, 
and  the  enquiry  would  be  valueless  without  the  power  of 
summoning  witnesses.  I  consider  this  to  be  a  necessary 
incident  of  the  powers  of  Legislatures,  and  of  controlling 
the  administration  of  public  affairs,  and  as  such  I  believe 
that  the  House  of  Assembly  had  a  right  to  exercise  it,  as 
it  was  exercised  under  the  Constitution  of  the  late 
Province  of  Lower  Canada  in  the  case  of  Mr.  Monk,  who 
was  imprisoned  in  1817  for  refusing  to  produce  certain 
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registers  and  papers  before  the  House  or  a  Committee  of 
the  House  of  Assembly.  I  cannot  find  a  case  where  this 
power  of  Colonial  Legislatures  to  summon  witnesses  has 
been  questioned.  I  do  not  mean  to  say  that  our  Local 
Legislatures  are  vested  with  all  the  privileges  appertain- 
ing at  common  law  by  immemorial  usage  to  the  House 
of  Commons  in  England.  It  has  long  been  settled  that 
they  had  not  (1),  but  I  merely  say  that  they  have  a  right 
to  exercise  such  rights  and  privileges  as  are  mere 
incidents  of  the  powers  specifically  vested  in  them,  and 
without  which  they  could  not  properly  exercise  the  duties 
devolving  upon  them. 

I  find  that  in  the  United  States,  in  the  case  of  Ander- 
son V.  Dunn  (2),  the  Supreme  Court  decided  that  the 
power  to  commit  for  contempt  others  than  members  of 
the  Legislature,  although  not  expressly  given  by  statute, 
was  a  necessary  incident  of  the  powers  of  the  Assembly. 
If,  as  a  necessary  incident  of  the  exercise  of  its  functions, 
the  Local  Legislature  had  the  right  to  summon  witnesses 
and  punish  them'  for  contempt  in  disobeying  its  orders, 
it  had  undoubtedly  the  authority  to  regulate  a  right  it 
possessed  without  legislation ;  and  therefore  the  Act  of 
1870,  already  mentioned,  in  so  far  as  it  provides  for  the 
summoning  of  witnesses,  was  within  the  scope  of  its 
authority,  whatever  may  be  said  of  some  other  portions 
of  the  same  Act,  and  upon  which  it  is  not  necessary  to 
express  any  opinion  in  this  case. 

The  majority  of  the  Court  is  for  quashing  the  writ  of 
habeas  corpus  and  for  rejecting  the  petitioner's  demand. 
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[Translated.] 
Taschereau,  J.: — 

I  cannot  conceal  from  myself  the  importance  of  this 

(1)  Kielley  v.  Carson,  4  Moore  P.  C.  C.  88 ;   Cuvillier  v.  Munro,  4  L.  C. 
B.  146. 

(2)  6  Wheaton,  204. 
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case,  and  the  necessity  of  a  prompt  decision  on  the  part 
of  this  tribunal,  on  account  of  the  public  and  private 
interests  which  are  here  in  question. 

Apart  from  a  number  of  less  important  questions  and 
objections  which  are  raised  against  the  petition,  and  the 
absence  of  affidavits  on  the  part  of  the  petitioner,  which 
I  do  not  think  it  my  duty  to  notice,  there  are  two  chief 
questions,  besides  the  one  relating  to  the  form  of  the 
warrant. 

1.  Has  the  Legislative  Assembly  of  the  Province  of 
Quebec  power  to  hold  enquiries,  to  compel  witnesses  to 
appear  before  it  and  to  give  evidence  on  oath  ? 

2.  If  a  witness  fails  to  appear  before  the  Legislative 
Assembly,  has  the  Assembly  the  right  to  cause  him  to  be 
committed  to  the  custody  of  the  Serjeant-at-Arms,  to 
bring  him  to  its  bar,  and,  as  a  consequence,  can  it  punish 
such  refractory  witness  ? 

A  special  enactment  gives  these  powers  to  this  Assem- 
bly; and  these  powers  are  besides  necessary  for  the 
performance  of  its  part  in  the  legislatibn  of  the  country. 

The  Act  33  Vict.  c.  5,  ss.  2,  4,  5,  6,  7,  8  and  9,  passed 
in  1870,  confers  on  it  these  powers.  This  Act  does  not 
admit  of  any  other  construction.  But  the  counsel  for 
Mr.  Dansereaii  asserts  that  this  Act  is  unconstitutional, 
and  that  the  Legislature  has  exceeded  its  powers  in 
passing  it.  The  strongest  objection  that  might  be  made 
to  the  Act,  at  least  from  the  point  of  view  of  the  present 
case,  is  not  that  of  unconstitutionality,  but  of  inutility ; 
for  the  Confederation  Act,  in  giving  to  the  Legislature 
of  Quebec  the  power  to  make  laws  for  the  good  of  the 
country,  to  preserve  and  protect  the  immovable  property 
of  the  Province,  to  change  any  part  of  the  Constitution 
except  what  relates  to  the  Lieutenant-Governor,  by 
enacting  that  all  the  laws  in  force  in  the  former  Province 
of  Lower  Canada  should  be  preserved  to  it  in  the  same 
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manner  as  if  the  Act  of  Confederation  had  not  been  1875 
passed — the  Act  of  Confederation,  I  say,  in  conferring  all  ex  parte 
these  powers  on  the  Legislature  of  Quebec,  has  equally  anbehkau. 
and  implicitly  intended  to  give  it  the  means  of  accom-  ^"''^J^"'  •^• 
plishing  all  that  this  Confederation  Act  allowed  it  to  do 
and  perform.  Now,  in  order  to  legislate,  it  is  necessary, 
in  the  majority  of  cases,  to  have  an  enquiry  under  oath 
— it  is  necessary  to  prove  the  fulfilment  of  conditions 
and  formalities  precedent,  before  granting  or  taking  away 
charters  or  privileges,  and  invading  the  rights  of  the 
people  of  the  country.  It  must  have  been  foreseen  that  in 
the  Legislative  Assembly  serious  differences  would  arise 
among  the  members ;  that  the  dignity  of  the  Assembly 
might  be  outraged,  not  only  by  the  conduct  of  its  members, 
but  by  that  of  people  outside,  which  would  necessitate 
prompt  and  energetic  action  on  the  part  of  the  deliberative 
body  which  was  in  session ;  and  yet,  on  the  principle  that 
that  Legislative  Assembly  should  have  only  a  limited  juris- 
diction, it  could  not  enquire  into  these  differences  or  these 
libels,  and  it  would,  to  the  great  injury  of  the  public 
welfare,  be  obliged  to  suffer  with  patience  the  injury  and 
shame  of  a  libel  without  the  power  of  making  an 
investigation  in  order  to  expel  the  guilty  member  or  to 
punish  the  person  guilty  of  libel.  A  charge  of  shameless 
and  open  corruption  against  one  of  its  members  would 
remain  unpunished,  if  the  guilty  person  could  not  be 
reached  by  an  enquiry  under  oath. 

The  c&?^  vvhere  prompt  and  energetic  action  by 
the  Assemi/iy  would  be  required,  might  be  multiplied 
indefinitely,  and  yet  people  would  go  on  repeating 
that  the  Legislative  Assembly  has  only  a  limited  power 
or  jurisdiction ;  but  the  Act  of  1869,  32  Vict.  c.  6,  allows 
the  examination  of  witnesses  under  oath.  Independently 
of  that  Act  and  of  the  Act  of  1870,  which  confer  expressly 
these  powers  on  the  branches  of  the  Quebec  Legislature, 
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1875  they  possess  these  powers  ex  necessitate  rei,  as  corollaries 
Ex  PARTK  <^t  tli6  other  powers  wliich  the  Act  of  Confederation  gives, 
DANsKKKAr.  j^j^j  jjQ  ^g^y  legislation  was  necessary  to  give  them.  In 
Tiiseiicroiui,  J.  dgj^j^ij^g  them,  the  Legislatm-e  has  virtually  clone  nothing 
more  than  confirm  and  declare  what  belonged  to  '.t  already 
by  the  usage  of  at  least  eighty  years,  and  consequently 
since  its  establishment  and  existence  as  a  Legislature. 
In  1831,  at  the  time  of  the  debates  in  the  House  of  Lords 
in  England — on  the  13th  of  April,  1831,  in  reference  to  the 
arrest  of  the  proprietor  of  the  Times  as  guilty  of  libel, 
when  some  of  the  Lords  denied  the  right  of  their  House 
to  punish  by  imprisonment  a  person  guilty  of  libel.  Lord 
Tenterden  asserted,  on  the  contrary,  that  this  power  was 
absolutely  necessary  to  the  Houses  of  Parliament  in  order 
to  discharge  their  functions  with  dignity  to  themselves 
and  advantage  to  the  country.  These  words  from  the 
lips  of  Lord  Tenterden,  of  whom  England  has  so  much 
reason  to  be  proud  as  one  of  her  greatest  jurists,  shew 
that  the  power  claimed  by  the  Legislative  Assembly  of 
Quebec  is  a  power  indispensably  necessary,  and  without 
which  it  could  not  really  exist. 

We  find  in  Story's  Commentaries  on  the  Constitution 
of  the  United  States  of  America,  page  307,  the  expression 
of  a  similar  opinion.  This  author  states  that  this  power 
ought  to  be  allowed  to  legislative  bodies,  and  he  cites 
the  fourth  volume  of  Blackstone's  Commentaries,  page 
286,  and  ends  by  saying:  "This  power  has  not  been 
disputed  in  any  country,  and  has  its  origin  in  the  very 
nature  of  every  legislative  body." 

But  it  will  still  be  said  that  the  Legislative  Assembly 
of  Quebec  is  only  one  of  the  branches  of  a  Legislature, 
with  a  power  or  jurisdiction  which  are  limited.  I  am 
ready  to  admit  that  its  powers  are  not  those  of  the 
Imperial  Legislature,  nor  even  of  the  Legislature  of 
Canada  ;  but  I  say  that,  in  its  domain  and  its  functions, 
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it  has  a  power  and  a  superintendence  which  is  excep-        1875 

tional  and  superior  to  every  other,  and  that  it  has  duties     kx  parte 

and  obligations  to  fullil  of  such  importance  that  it  could  ^^^^""""'"'' 

not  fulfil  them  lawfully  and  properly  without  the  powers  TascUoreau.  j. 

which  the  counsel  for  the  petitioner  denies  to  it.      It,  as 

much  as  the  House  of  Lords  or  the  House  of  Commons, 

may  find  itself  in  circumstances  where  the  exercise  of 

these  powers  is  indispensable,  unless  it  is  to  renounce  its 

dignity  and  cease  to  legislate  on  the  important  subjects 

which  are  within  its  province,  and  which  may  demand 

despatch. 

The  Act  of  1870  seems  to  me  perfectly  legal  and 
constitutional.  It,  like  all  other  Acts,  has  been  enacted 
in  the  name  of  Her  Majesty,  and  assented  to,  and  no 
doubt  it  would  have  been  disallowed  at  the  outset,  by 
the  competent  authority,  on  the  advice  of  the  Minister 
of  Justice,  if  it  had  had  any  semblance  of  unconstitution- 
ality. So  long  as  this  statute  is  not  repealed  or  declared 
unconstitutional,  I  consider  it  as  expressing  the  law  of 
the  Province,  and  I  owe  it  full  and  entire  obedience. 

I  might  cite  the  case  of  Tracy  and  Duvernay,  who,  in 
1832,  were  accused  of  libelling  one  of  the  Legislative 
Houses  in  the  old  Province  of  Quebec.      Their  case  was  • 

argued  before  the  Court  of  King's  Bench  at  Quebec,  on  a 
habeas  corpus,  and  among  the  different  reasons  advanced 
by  the  honourable  judges  who  expressed  their  opin- 
ions we  find  fully  stated  those  of  the  necessity  of  the 
branches  of  the  Legislature  having  power  to  imprison 
for  libel,  as  a  means  of  protecting  their  rights  and 
privileges. 

The  last  objection  is  that  the  warrant  is  general  and 
does  not  define  the  causes  of  the  arrest  of  the  petitioner. 
But  it  will  be  observed  that  this  warrant  is  not  a  final 
process  f'n'est  pas  en  execution  J,  but  is  only  a  summons, 
effective  and  rigorous  it  is  true,  to  appear  at  the  bar  of 
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the  Legislative  Assembly,  which,  in  virtue  of  its  power  of 
ending  for  persons  and  papers  (in  virtue  of  the  83  Vict, 
c.  5,  and  at  the  same  time  of  an  inherent  right  and  one 
indispensable  to  its  existence)  takes  this  accustomed 
mode  of  ensuring  the  presence  of  an  important  witness 
who  is  not  willing  to  appear  otherwise.  It  is  not  a  final 
execution,  it  is  a  preparatory  measure  in  order  to  sum- 
mon him  to  the  bar  of  the  Assembly  to  answer  an  accU' 
sation. 

Hereafter,  if  it  becomes  necessary  to  give  an  order  for 
final  imprisonment,  it  is  probable  that  the  prisoner  will 
be  able  to  plead  the  generality  of  the  warrant  of  incar- 
ceration.   At  the  present  time  his  objection  is  premature. 

The  course  followed  by  the  Legislative  Assembly  is  that 
followed  with  regard  to  the  proprietor  of  the  London 
Times,  which  I  have  already  mentioned,  and  is  that  indi- 
cated in  May's  Parliamentary  Practice,  page  4?0.  At 
first  a  simple  command,  in  general  terms,  to  bring  this 
man  before  the  House  was  proposed  and  seconded  with- 
out objection,  and  when  he  had  been  placed  at  the  bar 
he  was  convicted  and  condemned  to  imprisonment  for 
contempt;  and  it  was  on  the  second  motion  that  the 
debates  took  place,  during  which  Lord  Tenterden  spoke 
and  delivered  a  speech  from  which  I  have  cited  an 
extract  above. 

This  summary  procedure  is  virtually  sanctioned  by 
section  9  of  33  Vict.  c.  5,  which  declares  that  "AU 
breaches  of  the  Act  itself  may  be  summarily  investigated 
by  the  House  against  which  they  have  been  committed, 
in  such  manner  and  form  as  the  House  shall  consider 
suitable." 

The  English  precedents  are  to  the  same  effect,  that  is 
to  say,  upholding  a  simple  warrant  without  any  state* 
ment  of  the  reasons. 

This  is  what  has  been  done  in  the  case  of  the  petitioner^ 
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I  am  therefore  of  opinion  that  the  ^vrit  of  habeas  corpus 
should  be  quashed,  and  that  the  petitioner  should  be 
remitted  to  the  custody  of  the  Serjeant-at-Arms  of  the 
Legislative  Assembly  of  the  Province  of  Quebec. 
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Sanborn,  J : — 

The  B.  N.  A.  Act,  1867,  was  enacted  in  response  to  the 
petition  of  the  late  Provinces  of  Canada,  Nova  Scotia,  and 
New  Brunswick,  as  stated  in  the  preamble  of  the  Act,  "  to 
be  federally  united  into  one  Dominion  under  the  Crown  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  with 
a  Constitution  similar  in  principle  to  that  of  the  United 
Kingdom."  The  powers  of  legislation  and  representative 
government  upon  the  principle  of  the  British  Constitu- 
tion, or,  as  it  has  commonly  been  called,  responsible 
government,  were  not  new  to  Canada.  They  had  been 
conceded  to  Canada,  and  exercised  in  their  largest  sense 
from  the  time  of  the  Union  Act  of  1840,  and  in  a  some- 
what more  restricted  sense  from  the  Act  of  1791  to 
1840.  The  late  Province  of  Lower  Canada  was  consti- 
tuted a  separate  Province  by  the  Act  of  1791,  with  a 
Governor,  a  Legislative  Council  and  a  Legislative 
Assembly,  and  it  has  never  lost  its  identity.  It  had  a 
separate  body  of  laws,  both  as  respects  statute  and 
common  law,  in  civil  matters.  No  powers  that  had  been 
conceded  were  intended  to  be  taken  away  by  the  B.  N.  A. 
Act  of  1867,  and  none,  in  fact,  were  taken  away,  as  it  is 
not  the  wont  of  the  British  Government  to  withdraw 
constitutional  franchises  once  conceded. 

This  Act,  according  to  my  understanding  of  it,  distri- 
buted powers  already  existing,  to  be  exercised  within  their 
prescribed  limits,  to  different  Legislatures  constituting  one 
central  Legislature  and  several  subordinate  ones,  all  upon 
the  same  model,  without  destroying  the  autonomy  of  the 
Provinces,  or  breaking  the  continuity  of  the  prescriptive 
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rights  and  traditions  of  the  rcsppctivo  Provinces.  In  a 
certain  sonso  the  powers  of  the  Federal  Parliament  were 
derived  from  the  Provinces,  suhject,  of  course,  to  tlie 
whole  heing  a  colonial  dependency  of  the  British  Crown. 
The  Provinces  of  Quehec  and  Ontario  are,  hy  the  sixth 
section  of  the  Act,  declared  to  be  the  same  that  formerly 
comprised  Upper  and  Lower  Canada. 

This  recognises  their  previous  existence  prior  to  the 
Union  Act  of  1840.  All  through  the  Act  these  Prov- 
inces are  recognised  as  having  a  previous  existence 
and  a  constitutional  history,  upon  which  the  new 
fabric  is  based.  Their  laws  remain  unchanged,  and 
the  Constitution  is  preserved.  The  offices  are  the  same 
in  name  and  duties,  except  as  to  the  office  of  Lieu- 
tenant-Governor, who  is  placed  in  the  same  relation 
to  the  Province  of  Quebec  that  the  Governor-General 
sustained  to  the  late  Province  of  Canada. 

I  think  it  would  be  a  great  mistake  to  ignore  the  past  gov- 
ernmental powers  conferred  upon,  and  exercised  in,  the 
Province  now  called  Quebec,  in  determining  the  nature  and 
privileges  of  the  Legislative  Assembly  of  this  Province. 
The  remark  is  as  common  as  it  is  erroneous,  that  the 
Legislatures  of  the  Provinces  are  mere  large  municipal 
corporations.  It  is  true  that  every  Government  is  a 
corporation,  Imt  every  municipal  corporation  is  not  a 
Government.  iV  isider  the  powers  given  exclusively  to 
Provincial  Le^r.ii^'.atures.  They  have  sole  jurisdiction  over 
education,  property  and  civil  rights,  the  administration 
of  justice,  and  municipal  institutions  in  the  Province, 
subjects  which  affect  vitally  the  welfare  of  society.  The 
very  court  which  enables  us  to  determine  the  matter 
now  under  consideration,  holds  its  existence  by  the  will 
of  the  Provincial  Legislature.  No  such  powers  were  ever 
conferred  upon  mere  municipalities  in  their  ordinary  sense. 
They  are  subjects  which  in  all  nations  are  entrusted  to 
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the  highest  legislative  power.  Legislatures  make  lawn  ; 
municipal  corporations  make  by-laws.  If  these  legisla- 
tive powers  confided  to  Provincial  Legislatures  are  not  to 
be  exerci'^ed  in  all  their  amplitude,  with  the  incidents 
attaching  to  them,  they  can  be  exercised  by  no  other 
sovereign  power,  while  our  present  Constitution  exists. 
They  have  been  conceded  by  the  Imperial  Parliament,  and 
it  claims  no  further  right,  as  a  rulf,  to  legislate  upon  our 
local  affairs,  and  the  powers  given  exclusively  to  the  Local 
Legislature  necessarily  exclude  the  jurisdiction  of  the 
Federal  Legislature.  Blackstone  says  :  "  By  sovereign 
power  is  meant  the  making  of  laws  ;  for  whensoever  that 
power  resides,  all  others  must  conform  to  and  be  directed 
by  it,  whatever  appearance  the  outward  form  and  admin- 
istration of  the  Government  may  put  on.  For  it  is  at 
any  time  in  the  option  of  the  Legislature  to  alter  that 
form  and  administration  by  a  new  edict  or  rule,  and  to 
put  the  execution  of  the  laws  into  whatever  hands  it 
pleases,  by  constituting  one  or  a  few  or  many  executive 
magistrates,  and  all  powers  of  the  State  must  obey  the 
legislative  power  in  the  discharge  of  their  several  func- 
tions, or  the  Constitution  is  at  an  end." 

When  I  find,  after  specifying  several  subjects  over  which 
the  Local  Legislatures  have  jurisdiction,  there  is  added 
generally  "all  matters  of  a  merely  local  and  private  nature 
in  the  Province,"  I  find  no  other  limit  to  these  powers 
than  the  territorial  boundarv  of  the  Province,  and  the  class 
of  subjects  by  which  their  powers  are  circumscribed.  I  find 
it  equally  difficult  to  assign  any  other  limit  to  the  power 
expressly  given  to  amend  the  Constitution  of  the  Province 
than  that  expressed  in  the  Act.  They  are  not  permitted 
to  amend  the  Constitution  as  respects  the  office  of  Lieuten- 
ant-Governor. I  find  in  section  Go  of  the  B,  N.  A.  Act, 
the  powers  and  functions  of  the  Lieutenant-Governor  are 
specifically  defined.     This  establishes  that,  in  the  view  of 
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the  framers  of  that  Act,  the  powers  and  functions  of  this 
branch  of  Parliament  form  part  of  the  Constitution,  and 
consequently  the  powers  of  the  other  branches  are  equally 
a  part  of  the  Constitution;  and  ability  to  amend  the 
Constitution  as  respects  the  Houses  of  the  Legislature 
includes  power  to  determine  their  respective  functions 
and  immunities. 

The  right  of  disallowance  by  the  Governor-General 
of  local  Acts  within  one  year  is  a  cLeck  which  may 
be  exercised  to  prevent  impolitic  laws  coming  into 
force.  Where  this  right  is  not  exercised,  and  there 
appears  nothing  ultra  vires  in  the  legislation,  I  see  no 
reason  why  the  Act  33  Vict.  c.  5,  of  the  Province  of 
Quebec,  should  not  be  considered  a  law  of  the  land.  The 
counsel  resisting  this  petition  for  enlargement  has  con- 
tended that  upon  a  question  of  this  nature  the  courts 
cannot  declare  a  statute  of  the  Provincial  Parliament 
inoperative  which  has  not  yet  been  disallowed.  So  long 
as  we  have  no  general  Court  of  Appeal,  the  ordinary 
courts  must  decide  what  is  law  when  a  conflict  of  juris- 
diction is  claimed  to  exist. 

There  is,  no  doubt,  an  incongruity  in  a  court's  deciding 
upon  the  powers  of  a  Legislature  to  which  it  owes  its  exist- 
ence. That  power  was  contemplated  being  placed  in  a  Su- 
preme Court  created  by  the  Parliament  of  the  Dominion  ; 
but  so  long  as  no  such  court  has  been  created,  it  seems  that 
the  ordinn,iy  courts  are  under  the  necessity  of  declaring 
any  Act  ultra  vires  wbcn  they  And  it  to  be  so.  In  this 
instance  this  is  not  a  practical  question,  for  there  does 
not  appear  to  be  any  want  of  jurisdiction  in  the  Provincial 
Parliament  to  pass  the  Act  complained  of.  By  the 
second  section  of  the  Provincial  Act  mentioned,  the 
Legislative  Assembly  of  the  Province  of  Quebec  is  per- 
mitted to  command  and  compel  the  attendance  or 
production  before  such  House,  or  any  committee  thereof, 
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of  such  papers  and  things  as  it  may  deem  necessary  for 
any  of  its  proceedings  or  deliberations.  This  is  pre- 
cisely the  power  exercised  in  the  case  before  us.  This 
arrest  of  Mr.  Dansereaii,  by  virtue  of  the  power  conferred 
by  this  Act,  is,  apart  from  the  question  of  privilege,  an 
inherent  in,  and  incident  to,  every  legislative  body. 
Such  privilege  is  exercised  by  one  House  upon  an 
undefined  law  based  upon  the  nature  and  usages  of 
legislative  bodies.  This  is  by  a  statute  conferring  the 
right  passed  by  the  three  branches.  I  hold  that 
under  this  statute  the  Legislative  Assembly  of  the 
Province  of  Quebec  has  a  right  to  compel  the  attendance 
of  Mr.  Dansereau  before  the  bar  of  their  House. 

Thus  holding,  it  is  unnecessary  for  the  purpose  of  this 
case  to  discuss  the  question  of  privilege  as  a  common  law 
right.  This,  however,  is  not  a  matter  which  this  Court 
can  dismiss  in  justice  to  the  subject,  without  some  obser- 
vations upon  the  general  privileges  and  powers  which  the 
Provincial  Legislative  Assembly  has  a  right  to  claim. 
From  what  has  ah'^ady  been  said,  it  is  unnecessary  to 
remark  that  I  consider  that  the  present  Legislative 
Council  and  Legislative  Assembly  of  Quebec  have  a  right 
to  invoke  the  usages  and  pi  jcedents  of  these  Houses 
existing  prior  to  the  B.  N.  A.  Act  of  1867,  from  1791  to 
the  date  of  that  ^(;t.  1 '  anything  further  need  be  urged 
than  what  has  been  said,  there  is  the  notable  preceder.t 
of  the  British  Parliament,  dating  their  privileges  pi^^i  «o 
the  Commonwealth,  and  the  fact  that  the  Commons, 
subsequent  to  the  Commonwealth,  did  not  insist  upon  the 
right  to  examine  witnesses  on  rath,  as  one  of  their 
privileges,  which  was  insisted  upon  by  that  bv>c'y  during 
the  Commonwealth.  (May,  p.  427  )  Whatever  powers  and 
immunities  attached  to  libe  Legisi^tive  Assembly  of  the 
late  Province  of  Lower  Canada  and  the  Legielative 
Assembly  of  the  late   Province  of    jaaada.   r,b  neces- 
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sarily  incident  to  them  in  the  proper  exercise  of  their 
functions  as  legislative  bodies,  I  consider  attach  to  the 
Legislative  Assembly  of  the  present  Province  of  Quebec. 
In  considering  the  privileges  necessarily  incident  to 
Colonial  Legislatures,  we  can  only  apply  the  Constitution 
of  the  Parliament  of  the  United  Kingdom,  where  the 
analogy  obtains.  The  Senate  of  the  Dominion,  or  the 
Legislative  Council  of  the  Province,  cannot  claim  the 
judicial  powers  of  the  House  of  Lords,  and  yet  there  are 
many  judicial  powers  to  be  exercised  in  connection  with 
legislation,  the  depository  of  which  must  be  somewhere. 
For  example,  jurisdiction  over  divorce  is  given  to  the 
Federal  Parliament  It  has  been  thought  necessary 
to  assume  power  to  examine  witnesses  upon  oath,  and 
determine  the  matter  judicially,  though  neither  House 
had  greater  powers  than  the  Commons  House  of  the 
United  Kingdom.  It  became  a  necessary  incident  to 
the  powers  conferred.  The  Legislative  Assembly  of  our 
Province  has  not  the  mere  nude  power  of  legislation.  It 
has,  by  implication,  by  usage,  and  by  a  Constitution 
modelled  upon  the  English  House  of  Commons,  also  an 
inquisitorial  power  to  make  itself  acquainted,  by  means  of 
committees,  [with]  the  needs  of  the  Province,  and  the  evils 
that  exist  in  society  over  which  it  has  control,  in  order 
to  legislate  intelligently  aiid  administer  wisely.  The 
appointment  of  committees  of  enquiry  for  purposes  of 
this  nature  is  incident  to  the  existence  and  proper  working 
of  every  legislative  body.  It  is  associated  vnth  all  our 
ideas  of  legislation  under  the  British  system,  and  has 
been  exercised  without  question  in  all  our  Parliamentary 
history  as  a  Province.  It  has  been  urged  at  the  bar 
that  this  inquisitorial  power  should  be  exercised  by 
Royal  Commissions,  not  by  Committees  of  Parliament. 
Royal  Commissions,  strictly  such,  have  been  asserted 
by  eminent  jurists  to  be  unconstitutional,  as  contrary  to 
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Magna  Charta.  Lord  Coke  declares  this  most  emphati- 
cally, inasmuch  as  the  King  cannot  create  a  court  to  be 
administered  upon  any  other  rules  than  the  common 
law.  To  constitute  a  court  there  must  be  actor,  rem,  ct 
judex.  Simple  Koyal  Commissions,  without  the  aid  of 
statutory  powers,  are  far  more  powerless  than  Parliamen- 
tary Committees.  They  have  no  power  to  compel  the 
attendance  of  witnesses  or  the  production  of  papers,  or 
to  examine  witnesses  under  oath.  Nor  can  they  commit 
for  contempt. 

Since,  however,  the  res^jonsibility  of  Ministers  has 
been  better  defined,  these  Commissions,  which  are 
now  generally  statutory,  have  been  found  of  great  use,, 
but  not  by  any  means  to  supplant  parliamentary  com- 
mittees. Judicial  functions  are  now  assumed  by  the 
House  of  Commons  only  as  incidentally  necessary  to 
carry  out  their  powers,  notably  in  case  of  private  bills 
and  matters  of  election.  May  says,  "  The  two  Houses, 
in  the  course  of  centuries,  have  appropriated  to  them- 
selves different  kinds  of  judicature."  The  Grenville  Act, 
providing  a  court  in  the  Commons  for  the  trial  of  contested 
elections,  is  said  by  Mr.  Christian  to  have  conferred 
immortal  honour  upon  its  author.  The  power  to  compel 
the  attendance  of  witnesses,  and  to  compel  them  to  give 
evidence,  it  must  be  remarked,  is  distinct  from  the  power 
to  administer  oaths  to  such  witnesses.  "Where  it  has 
been  found  necessary  to  get  evidence  under  sanction  of 
an  oath,  devices  have  been  adopted  to  have  the  witnesses 
sworn  before  a  judge,  or  at  the  bar  of  the  Lords  and  tl;G 
like.  (May,  427  and  408.)  It  has  not  been  considered 
essential  to  the  discovery  of  truth,  that  witnesses  giving 
evidence  before  the  Commons  House  or  a  Committee 
should  be  sworn.  (May,  427.)  Any  person  who  re- 
fuses to  attend,  upon  the  summons  of  the  Legislative 
Assembly,  to  give  evidence,  is  obstructing  that  body  in 
the  legitimate  execution  of  its  functions. 
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I  think,  without  reference  to  the  statute  referred  to, 
there  must  be  an  inherent  right  in  the  Legislative 
Assembly  to  compel  persons  to  attend  before  them 
and  give  evidence.  This  principle,  it  appears  to  me, 
is  conceded  in  the  cases  of  Kielley  v.  Carson  and 
Doyle  v.  Falconer.  In  the  former,  Baron  Parke  said, 
"We  feel  no  doubt  that  such  Assembly  has  the  right 
of  protecting  itself  from  all  impediments  to  the  due 
cours  of  its  proceedings.  To  the  full  extent  of  every 
measiii''  ■'hi^.h  it  may  be  really  necessary  to  adopt, 
to  secui-8  r  3  exercise  of  their  legislative  functions,  they 
are  justified  m  acting  upon  the  principle  of  the  common 
law." 

This  was  said  with  reference  to  a  Legislative  Assem- 
bly acting  under  a  Crown  charter  in  a  minor  Prov- 
ince, and  assuredly  it  should  apply  vrith  much  greater 
force  to  this  Province,  which,  for  many  years,  has  been 
governed  under  a  statutory  Constitution  and  upon  usages 
conformable  to  the  British  Constitution.  The  cases  of 
Tracy,  Monk  and  Duvernay  in  our  early  jurisprudence, 
and  the  recent  case  ex  parte  Lavoie,  sanction  these  privi- 
leges as  inherent  in  our  Provincial  Legislative  Council 
and  Legislative  Assembly,  and  I  find  them  recognised  in 
the  late  cases  in  the  Privy  Council ;  and  I  see  no  reason, 
in  this  advanced  stage  of  our  parliamentary  history  and 
progress  in  all  the  material  interests  which  give  to  a 
nation  importance,  why  these  powers  should  be  denied  to 
our  Local  Legislature.  It  must  be  borne  in  mind  that 
the  immemorial  privileges  of  Parliament  date  back  to  a 
period  in  history  when  the  British  Parliament  and 
British  nation  were  very  different  from  what  they  are 
now.  The  state  of  affairs  then  may  be  gathered  from  a 
curious  contract,  cited  in  Glanvill's  Keports,  in  the  time 
of  Edward  IV.,  1463,  in  which  John  Strange,  the  member 
for  Dunwich,  covenants  with  his  electors  "that  whether 
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the  Parliament  hold  long  time  or  short,  or  whether  it        1875 
fortune  to  be  prorogued,  he  will  take  for  his  wages  only  a     exTTrtb 
cade   and  half-barrel   of  herrings,  to  be  delivered  by  i^ansebeau. 
Christmas."  sanbom.  j. 

The  men  of  England  have  been  vigilant  to  prevent 
anything  adverse  to  the  common  weal  getting  the  sanc- 
tion of  immemorial  usage,  and  the  privileges  of  Parlia- 
ment, claimed  from  this  usage,  have  this  usage  because 
of  their  inherent  necessity  in  the  governing  power. 
It  was  well  remarked  by  one  of  the  counsel  for  the 
Legislative  Assembly,  that  if  we  cannot  claim  the  privi- 
leges by  immemorial  usage,  we  can  and  ought  to  have 
such  as  are  necessary  to  maintain  the  dignity  and 
efficiency  of  our  Legislature  from  the  nature  and  impor- 
tance of  the  powers  conferred  upon  them.  This  warrant 
discloses  no  contempt.  It  is  simply  an  exercise  of  the 
power  of  the  Legislative  Assembly  to  bring  Mr.  Danse- 
reau  before  that  body.  If  this  warrant  were  issued 
solely  on  the  ground  of  privilege,  it  would  be  difficult  to 
sanction  it  in  its  vague  terms,  without  the  purpose  being 
shewn;  but  by  the  second  and  ninth  sections  of  33  Vict.  c. 
6,  such  warrant  is  permissible,  for  the  House  is  permit- 
ted to  bring  any  person  before  it,  and  to  adopt  such  form 
as  it  may  deem  proper.  I  think  the  arbitrary  form  of  the 
order  is  objectionable,  but  I  cannot  say  that  it  is  illegal. 

With  regard  to  the  decision  of  Mr.  Justice  Eamsay 
in  the  case  of  Cotte,  while  it  evinces  great  research 
and  is  an  able  opinion  from  the  stand-point  from 
which  he  views  the  subject,  for  the  reasons  given  I 
am  unable  to  agree  with  him  in  the  views  he  has 
expressed  as  to  the  status  and  powers  of  our  Colonial 
Legislatures.  In  his  dissent  from  the  majority  of  the 
court  to-day  he  has  given  additional  evidence  of  his 
research  and  his  familiarity  with  this  subject.  He  has 
done  me  the  honour  to  refer  to  a  speech  made  by  me  in 
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the  late  Legislative  Council  of  Canada,  when  the  project 
of  the  Constitution  to  be  adopted  for  the  Confederated 
Provinces  was  under  discussion.  The  sentiments  there 
expressed,  I  understand,  are  cited  as  apparently  incon- 
sistent with  the  opinion  I  give  now  and  here.  This  is 
not  a  place  for  discussion,  but  of  opinion,  but  I  think  if 
my  learned  brother  applies  the  logical  mind  which  he  is 
known  to  possess  more  carefully  to  the  consideration  of 
the  sentiments  there  expressed,  he  will  see  no  inconsis- 
tency between  the  views  there  expressed  and  the  opinion 
now  given.  The  argument  then  was  that  of  a  legislator, 
d€  ^  eating  placing  large  powers  in  Local  Legislatures 
without  guarantees  to  secure  the  rights  of  property.  As 
a  fact,  the  powers  were  granted  without  guarantees,  and 
it  uow  cniy  remains  loyally  to  concede  to  these  Legis- 
latures the  incidents  which  are  corollary  of  the  large 
powers  conferred.  I  think  the  habeas  corpus  should  be 
quashed,  and  the  Serjeant-at-Arms  be  left  to  execute  his 
warrant. 

Monk,  J. : —  - 

I  concur  in  the  judgment  of  the  Court,  and  on  the  main 
points  in  what  has  fallen  from  my  learned  colleagues. 
Before  proceeding  to  examine  the  merits  of  this  impor- 
tant case,  it  may  be  proper  to  remark  that  two  tech- 
nical points  of  some  importance  were  raised  by  the  oppos- 
ing counsel  at  the  argument : 

1.  It  was  contended  by  Mr.  Ritchie,  on  the  part  of  the 
Speaker,  that  the  writ  of  habeas  corpus  had  issued  improvi- 
dently  and  should  be  quashed.  It  was  argued  that  the 
20th  sec.  of  cap.  95  (Con.  Stat.)  would  seem  to  require  an 
affidavit ;  in  fact,  a  prima  facie  case  to  be  first  made  out, 
upon  which,  and  upon  which  alone,  the  judge  was  called 
upon  to  exercise  his  discretion  before  the  writ  was 
allowed  to  issue.    In  the  present  ease,  this  requirement 
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was  not  observed ;  and  finally,  it  was  urged  that  the 
writ  had  been  erroneously  issued  on  sec.  4  of  the  same 
statute. 

2.  It  was,  on  the  other  hand,  contended  by  Mr.  Kerr, 
on  behalf  of  the  petitioner  Dansereau,  that  the  Speaker's 
warrant  was  a  general  warrant,  and  did  not  disclose  any 
offence  or  delinquency  whatever,  nor  any  cause  or 
apparent  justification  for  Mr.  DanseremCs  arrest ;  and, 
consequently,  that  it  was  absolutely  null  and  void,  or, 
at  all  events,  contrary  to  law. 

These  points  have  received  from  the  Court  the  serious 
consideration  which  they  undoubtedly  deserve,  and  after 
what  has  been  stated  by  my  learned  colleagues,  I  would 
merely  remark  on  the  first  of  these  objections  that,  as  a 
matter  of  fact  and  of  regular  procedure,  the  writ  in  this 
case  did  issue  on  the  20th  sec.  cap.  95,  of  the  Con.  Stat., 
and  not  sec.  4  of  the  same  statute.  (See  Hohhouse's  Case.) 
I  apprehend  that  sec.  20  does  require  a  case  to  be  shewn, 
by  affidavit  or  otherwise,  upon  which  the  discretion  of 
the  judges  is  to  be  exercised.  No  such  formality  was 
exacted  or  observed  in  the  present  instance,  and  I  doubt 
whether  the  mere  exhibition  of  a  general  warrant,  such 
as  was  produced  in  the  case  under  consideration,  was 
precisely  what  the  law  contemplated.  In  instances  of 
this  kind,  not  being  of  a  criminal  character,  the  affidavit 
of  the  petitioner,  disclosing  the  chief  circumstances  of 
the  case,  if  not  of  absolute  necessity,  would  have  met 
and  answered,  in  a  manner  more  satisfactory,  the 
requirements  by  the  statute,  and  been  more  in  conformity 
with  the  practice  which  has  prevailed  in  this  district — a 
practice  which  I  regard  as  in  the  highest  degree  proper 
and  judicious-r-such  an  affidavit  of  what  was  the  cause 
of  the  arrest,  or  that  there  was  no  legal  ground  for  it. 
It  ought  to  have  rebutted  the  presumption  that  the 
cause  of  arrest  was  legal. 
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« 

1875  Although  I  consider  it  would  have  been   desirable, 

ExpAKTK  a^^d  certainly  more  regular,  if  these  formalities  had 
Danskrkac.  ijygjj  observed,  yet  I  would  not  go  the  length  of  hold- 
Mo^j.  jj^g  ^YiQ^^  the  writ  was  improvidently  issued,  and  that 
it  should,  therefore,  be  quashed.  I  would  add,  more- 
over, that  notice  of  the  application  seems  to  have 
been  given,  that  a  copy  of  the  warrant  was  produced 
before  the  learned  judge,  and  that  no  objection  appears 
to  have  been  taken  to  the  issue  of  the  writ  on  that 
ground.  I  would,  therefore,  overrule  this  pretension  of 
the  counsel  for  the  Speaker. 

Upon  the  second  objection,  it  was  urged  by  Mr.  Kerr 
that  the  warrant  being  a  general  warrant,  and  disclosing 
no  ground  or  reason  for  arrest  whatever,  is  irregular, 
and  cannot  be  maintained  by  this  court.  No  doubt,  it 
may  be  said,  and  it  has  been  ably  and  strenuously 
argued  by  Mr.  BansereaiCs  counsel,  that  the  Speaker's 
warrant  should,  at  least  specifically,  or  in  wneral  terms, 
shew  some  reason  for  the  petitioner's  arrest.  Was  Mr. 
Danserenu  to  be  taken  into  custody  by  the  Serjeant-at- 
Arms,  and  brought  before  the  bar  of  the  House,  for 
breach  of  privilege,  contempt,  or  refusing  merely  to  obey 
the  summons  of  a  committee  to  appear  and  give 
evidence  ?  The  warrant  does  not  say  either  in  general 
or  specific  terms. 

Without  denying  that  there  is  considerable,  indeed 
much,  force  in  this  argument,  yet  I  am  unable  to 
accede  to  this  view  of  the  matter.  I  know  of  no  pre- 
cedent, law  or  usage  which  would  justify  this  court  in 
quashing  a  general  warrant  issued  by  the  Speaker  of 
the  Legislative  Assembly  in  a  case  like  the  present. 
This  is,  if  I  am  not  mistaken,  the  form  of  warrant 
issued  by  the  Speaker  of. the  House  of  Commons  in 
England  in  cases  similar  or  analogous  to  this.  (See 
Stockdale  v.   Hansard;    IkCay  on  the   Law,    Privileges 
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and  Usages  of  Parliament,  p.  172;  the  case  of  the 
Sheriff  of  Middlesex  (1),  and  the  cases  there  cited ; 
liardett  v.  Abbott  (2),  Howard  v.  Gosset  (3).)  Warrants 
in  this  form  have  been  issued  by  the  Provincial  Legisla- 
ture for  nearly  100  years,  and  finally,  if  the  local  Act  of 
33  Vict.  c.  6,  be  part  of  the  law  of  the  land  and 
binding  on  us,  which  I  hold  it  is,  the  9th  section  of  that 
statute  is  decisive,  and  disposes  of  the  question  in  terms 
the  most  peremptory  and  explicit. 

By  that  clause  the  House  is  constituted  the  exclu- 
sive judge  of  its  own  modes  and  forms  of  proceed- 
ing, and  I  am  not  disposed  to  interfere.  In  a  case 
of  doubt,  it  is  a  dangerous  and  delicate  course  for 
a  court  of  law  to  set  aside  the  preliminary  proceed- 
ings of  the  Legislature  in  a  matter  such  as  this.  I 
would  merely  remark  that,  technically  speaking,  a  war- 
rant of  commitment  is  something  different,  on  which, 
if  a  party  be  imprisoned  for  an  illegal  cause,  he  can 
have  his  remedy.  For  these  reasons  I  would  not  set 
aside  the  warrant  of  the  Speaker.  I  would  not  dis- 
regard it  and  liberate  the  petitioner  on  that  ground. 

These  two  technical  objections  (no  doubt  serious,- 
but,  as  I  apprehend,  not  fatal  objections)  having  been 
thus  overruled,  I  come  now  to  consider  what  are  the 
power,  authority  and  privileges  of  the  House  of  Assembly 
of  Quebec,  as  I  view  them,  in  cases  of  the  kind  submitted 
for  our  consideration.  We  have  to  determine  whether, 
from  necessity  as  an  inherent  prerogative,  an  indispensa- 
ble incident  of  their  legislative  authority,  from  long  and 
recognised  usage,  or  from  positive  law,  they  are  or  are 
not  such  as  the  House  claims  in  the  present  case. 

My  learned  colleagues  have  so  fully  and  so  ably  ex- 
pressed their  opinion  and  explained  the  grounds  of  our 
judgment,  that  it  is,  perhaps,  not  necessary  for  me  to 
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olTer  any  very  extended  observations  on  this  subject ;  but 
since  one  of  my  learned  colleagues,  dissenting;  from  our 
decision,  has,  witli  great  learning  and  marked  ability,  ex- 
tended his  critical  examination  of  the  questions  involved 
over  a  wide  range  of  history,  jurisi)rudence  and  constitu- 
tional law,  it  may  be  expedient  that  I  should  state  briefly 
my  reasons  for  coming  to  the  conclusion  that  our  Local 
House  of  Assembly  does,  beyond  all  doubt,  possess  the 
right  to  summon  any  of  the  Queen's  subjects  in  this 
Province  to  appear  before  it  or  its  committee  to  give 
evidence,  and  for  other  objects ;  and  that  if  these  persons 
disobey,  or  disregard  such  summons,  the  House  has  the 
power  to  compel  their  appearance  before  the  bar  of  the 
Assembly,  to  be  dealt  with  according  to  law,  and  the  rules 
and  resolutions  of  that  body. 

I  shall  for  the  sake  of  convenience  first  offer  a  few 
remarks  upon  the  powers,  privileges  and  functions 
which,  as  it  seems  to  me,  at  all  times  since  the  first 
granting  of  a  Legislature  to  the  colony,  have  been, 
and  which  now  necessarily  must  be,  inherent  in  that 
body,  independent  of  any  precedent  or  any  usage.  It 
was  not  contended  by  the  counsel  for  the  Speaker 
that  the  Legislative  Assembly  of  Quebec  possesses  all 
the  powers  and  privileges  of  the  Imperial  House  of 
Commons.  It  is  a  legislative  body,  no  doubt,  but 
subordinate  to  that  of  the  Parliament  of  Great  Britain, 
and  subject  to  its  control,  if  it  chose  to  exercise  it. 
Therefore,  such  a  pretension  would  perhaps  be  inadmis- 
sible. I  do  not  consider  myself  bound,  in  the  present 
instance,  to  decide  that  question ;  it  is  not  at  all  necessary 
that  I  should  do  so.  Vague  or  cogent  analogies  may 
exist  between  the  two  bodies  ;  but  I  do  not  in  any  way, 
or  in  the  least  degree,  rest  my  opinion  on  these  assumed 
or  apparent  analogies.  They  may  be  referred  to,  or  even 
invoked,  in  order  to  illustrate  matters  of  history  and 
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parliamentary  usage,  but  not  as  being  of  material  impor- 
tance in  deciding  tliis  case. 

For  example, — the  peculiar  powers,  laws  and  usages 
of  the  British  House  of  Commons  are  numerous  and 
extensive,  and  are  now,  moreover,  pretty  well  defined 
— they  are,  and  always  have  been,  I  presume,  deemed 
to  be  inherent,  indispensable — in  fact,  absolutely  neces- 
sary for  the  unmolested  and  efficient  exercise  of  its 
authority  and  functions  as  a  legislative  body.  Upon 
no  other  grounds,  and  for  no  other  reasons,  could 
they  have  existed,  or  would  they  have  been  tolerated 
by  the  British  people.  Whether  those  powers,  laws 
and  privileges,  peculiar  to  the  House  of  Commons, 
have  been  the  slow  growth,  the  progressive  accumulation 
during  the  lapse  of  many  centuries,  arising  out  of 
critical  emergencies  in  the  development  of  the  British 
Constitution,  or  whether  they  actually  originated  in  the 
violence  and  political  struggles  of  the  12th  and  13th 
centuries,  are,  I  presume,  questions  which  I  am  not 
called  upon  to  decide,  and  which  it  is  not  expedient  to 
discuss  on  the  present  occasion.  The  precise  time  at 
which  the  memory  of  man  is  supposed  to  halt,  or  to  lose 
its  way,  need  not  be  determined  by  us.  One  thing  is 
clear,  and  it  is  notoriously  a  matter  of  fact,  that  these 
powers  and  privileges  of  the  Imperial  House  of  Commons 
are  implied  in  the  very  existence  of  that  body,  and  that 
they  result  and  have  resulted  from  necessity,  or  as  some 
would  say  from  convenience  (pretty  much  the  same 
thing  in  matters  of  this  kind) ;  but  time.  '-^  ta  its  varying 
and  contradictory  usages  and  precedents,  is  not  an 
essential  ingredient  here,  except  in  so  far  as  it  may  have 
developed,  and  given  strength  and  expansion  to  certain 
usages,  and  to  that  necessity  and  convenience  or  expedi- 
ency, as  my  learned  colleague  on  my  right,  dissenting  from 
the  judgment  of  the  Court,  has  emphatically  termed  it. 
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Among  these  usages,  laws,  rules  or  implied  powers 
of  the  Imperial  Parliament  is  to  be  found  one  which  has 
existed  and  been  exercised  by  the  British  House  of 
Commons  for  ages,  and  through  all  the  anarchy  and 
violence  of  many  revolutions,  and  that  is  the  undoubted 
authority  to  compel   parties,    by   g(  i   warrants,   to 

appear  before  the  bar  of  the  House  to  answer  for  neglect 
or  disobedience,  or  for  certain  objects  not  contrary  to  the 
laws  of  the  land,  but  recognised  and  to  be  investigated 
and  enforced,  perhaps  punished,  by  the  laws  and  custom 
of  Parliament,  and  which  is  indispensable  for  the  efficient 
and  responsible  exercise  of  its  functions.  This  has  been 
an  ancient  and  undisputed  prerogative,  and  that  is  all, 
in  this  connection,  which  as  an  illustration  arises  for  our 
consideration  in  the  present  instance. 

Now,  the  same  kind  of  necessity  and  implied  autho- 
rity, in  this  respect,  though  in  a  s'  ordinate  degree, 
appertains  to  and  is  vested  in  the  I  ative  Assembly 

of  Quebec,  as  in  the  Imperial  House  of  Commons.  This, 
I  think,  is  beyond  controversy,  and  I  am  not  disposed 
to  ignore  or  criticize  those  powers  as  they  are  claimed 
and  enforced  in  England ;  and  unless  our  law  is  clear, 
decisive  and  peremptory,  I  will  not  and  cannot  impede 
or  overrule  their  exercise  by  our  own  Legislature. 

I  am  unhesitatingly  of  opinion  that  this  power,  autho- 
rity or  prerogative,  or  whatever  it  may  be  termed,  or 
whatever  designation  it  may  receive,  is  absolutely,  indis- 
pensably necessary  here,  in  order  to  carry  on  and  accom- 
plish the  legislation  of  the  country ;  and,  at  the  same 
time,  for  the  purpose  of  exerting  a  vigilant  super- 
vision over  the  Executive  Government  in  the  execution 
of  the  authority  confided  to  it,  and  in  the  performance 
of  its  duties  towards  the  people,  represented  by  the 
House  of  Assembly.  It  has  been  found  so  in  Eng- 
land, where  the  highest  political  wisdom  has  been  ma- 
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tured  by  long  experience ;  and,  in  fact,  in  all  represen- 
tative bodies  exorcising  the  double  functions  of  legisla- 
tion, and  at  the  same  time  called  upon  to  exert  a  jealous, 
constitutional  control  over  the  executive  power  of  the 
State,  these  powers  are  inherent  and  ekjsential.  And 
this  is  more  particularly  true  in  regard  to  legislative 
bodies  framed  on  the  model  and  vested  A'-ith  the  authority 
of  the  British  House  of  Commons.  A  considerable 
portion  of  our  own  legislation,  in  order  to  be  judicious 
and  well  considered,  must  be  preceded  by  enquiry,  and 
for  this  purpose  Parliament  must  have  the  power — the 
effective  power — of  making  such  investigation. 

Besides,  and  further  still,  not  to  enumerate  a  great 
number  and  variety  of  cases,  where  the  Legislature  must 
possess  power  inherent  an  1  indispensable  in  its  very  con- 
stitution, not  only  for  the  purpose  of  exercising  its  ordi- 
nary functions,  but  also  for  the  purpose  of  maintaining  its 
own  dignity,  and  the  respect  of  the  country, — if  it  does 
not  possess  the  power  of  compelling  the  attendance  of 
witnesses,  and  the  production  of  documents  and  other 
written  testimony,  what,  under  our  system  of  ministerial 
responsibility  to  Parliament,  is  to  become  of  that  control 
and  responsibility  ?  Is  all  this  a  sham,  and  an  abject 
delusion  ?  What  is  to  be  done  with  Ministers,  as  we 
call  them,  who  may,  from  culpable  carelessness,  or  from 
design,  have  become  guilty  of  some  serious  delinquency, 
but  cognizable  by  Parliament  only?  How  are  we  to 
deal  with  Ministries,  or  individual  Ministers  ?  How  is 
Parliament  to  enquire  into  the  management  or  the 
mismanagement  of  the  Departments  of  Government? 
What,  in  short,  is  to  be  done  by  Parliament  in  this 
respect,  if  it  be  declared  incompetent  to  make  enquiries, 
or  to  compel  the  attendance  of  witnesses ;  if  it  be 
helpless,  and  is  forced  to  act  blindfold  in  all  these 
matters?    If  this  be  the  case,  let  the  Constitution  be 
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changed,  and  let  it  be  declared  that  our  Legislature  and 
our  Government  constitute  and  are  vested  with  the 
powers  of  a  municipality,  and  no  more.  But  if  our 
Legislature  is  a  British  Legislature  in  the  proper  sense 
and  meaning  of  the  term,  enacting  laws  for  British 
subjects,  though  subordinate,  and  since,  as  a  matter  of 
fact,  it  is  so ;  and  if  our  Government  is  framed,  in  so  far 
as  circumstances  r/ill  permit,  upon  the  model  of  the 
British  Constitution,  and  inasmuch  as  it  is  so,  the 
British  Parliament,  in  conferring  on  us  such  a  Legisla- 
ture and  such  a  Constitution,  did  impliedly  and  neces- 
sarily bestow  on  them,  and  vest  in  them,  the  power  and 
the  adequate  authority  of  accomplishing  and  completely 
fulfilling  the  objects  for  which  they  were  intended.  Qui 
vent  la  fin,  veut  les  moyens,  may  be  a  small  maxim,  but  it 
is  a  true  and  pregnant  one,  and  it  is  a  principle  of  the 
common  law,  that  where  political  or  other  such  bodies 
are  organized  and  powers  granted,  all  the  means  and 
authority  necessary  for  the  exercise  of  their  functions 
are  also  impliedly  conferred,  though  not  expressly  men- 
tioned. 

A  single  illustration  will,  I  think,  render  all  this 
pretty  obvious.  In  1870,  the  Local  Legislature  passed 
an  Act,  33  Vict.  c.  5,  by  which  witnesses  exam- 
ined before  Select  Committees  of  the  House  must  or 
could  be  sworn ;  their  evidence  is  now  given  under 
oath.  This  statute  is  a  part  of  the  law  of  the  land — its 
binding  force  no  one,  I  believe,  seriously  disputes;  but 
whether  they  do  or  no,  for  us  sitting  here  in  this  case  it 
is  a  part  of  the  law  of  the  land,  or  rather  and  more 
especially  a  law  of  Parliament.  The  right  of  summoning 
is  here  implied,  and,  if  persons  refuse,  the  power  of 
compelling  their  attendance  is  necessary,  I  presume.  If 
BO,  they  must,  I  apprehend,  be  first  brought  before  the 
House.     If  the  House  does  not  possess  this  power,  the 
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statute  would  be  a  dead  letter,  and  to  most  practical 
interests  and  purposes  inoperative. 

From  all  this,  theretore,  it  seems  plain  to  my  mind  that 
the  House  does  possess  from  necessity,  and  by  implied  and 
inherent  prerogative,  independent  of  usage  or  precedent, 
the  powers  claimed  in  the  present  instance.  But  if  we 
hesitate  in  regard  to  this  view  of  the  subject,  does  there 
not  exist  a  usage — a  jurisprudence,  so  to  speak — in 
matters  relating  to  the  powers  of  the  Local  Parliament 
of  Quebec,  which  must  go  far  to  remove  all  doubt  in 
reference  to  these  powers,  as  claimed  in  the  present 
instance  ?  Is  there  no  evidence  of  an  authority,  long 
exercised  by  our  Parliament,  and  which  may,  at  least, 
assist  us  in  coming  to  a  safe  conclusion  in  a  case  like 
the  present  ?  I  think  we  have  precedents  and  decisions 
of  considerable  value  and  importance  in  this  matter ; 
and  in  invoking  these  precedents  and  these  decisions,  I 

t 

do  so  to  corroborate  the  view  of  the  case  which  I  have 
just  presented.  They  do  not,  I  apprehend,  contradict, 
or  in  any  way  invalidate,  but  they  confirm  the  soundness 
of  the  argument  based  on  implied  and  necessary  power ; 
and  furnish  proof,  if  such  were  wanting,  of  the  existence 
for  nearly  a  century  of  the  law,  usage  or  authority  here 
contended  for. 

And,  first,  I  would  remark  that  we  need  not,  we 
cannot  go  back  to  the  middle  ages,  exploring  and 
searching  for  a  lex  et  consuetiido  Parliamenti.  We  are 
not  called  upon  to  revert  to  tire  times  and  events  beyond 
which  the  memory  of  man  runneth  not,  and  knoweth 
nothing  to  the  contrary.  These  are  pleasiag,  perhaps 
instructive  speculations,  but,  according  to  ny  view  of 
this  case,  they  lie  outside  and  beyond  the  enquiries  we 
are  called  upon  to  make.  In  the  United  States,  they 
date  the  laws  and  usages  of  Congress  from  the  formation 
of  their  Constitution,  and  we  may  safely,  and  must  from 
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necessity,  trace  ours  from  the  '.rganization  of  our 
Government  under  the  British  Crown  to  the  present  day. 
Our  constitutional  retrospect,  if  I  may  so  express  it,  is 
not  so  extensive,  our  horizon  not  so  distant ;  but,  at  the 
same  time,  they  are  not  so  hazy  or  historical  as  they  are 
in  England.  We  go  back  scarcely  a  century,  but  even 
within  that  short  period  we  find  the  laws,  usages  and 
powers  of  our  Parliament  constantly  and  decisively 
asserted.  We  have  the  case  of  Mr.  Younc  '"  1793,  that 
of  Mr.  Monk  in  1817,  those  of  Messrt,  2'racey  and 
Diivernay  in  1832,  of  Brodeur  and  Lavoie  in  later  times. 
These  persons  were  brought  before  the  bar  of  the  House 
Oil  general  warrants — some  for  breach  of  privilege,  some 
for  refusing  to  give  evidence  and  to  produce  documents, 
some  for  libels  on  the  House,  and  others  for  delinquencies 
cognizable  by  Parliament.  In  the  recent  or  pending 
case  of  the  Tanneries  Exchange,  or  Swap,  as  it  is 
popularly  called,  witnesses  have  been  summoned  and 
sworn,  and  reluctantly  gave  evidence. 

There  are  more  and  many  other  instances,  not  necessary 
to  mention  here,  in  which  this  inherent  and  necessary 
power  of  Parliament  has  been  repeatedly  exercised.  Some 
of  these  cases  were  questioned — were  brought  before  judi- 
cial authority — but  the  course  and  proceedings  of  Parlia- 
ment were  sustained,  or  at  least  have  never  been  overruled. 
All  this  looks  very  much  like  a  lex  et  consuetudo  Parlia- 
mcnti.  If  they  do  not  establish  that,  they  establish 
nothing;  and  in  so  far  as  usage  is  involved  to  justify  these 
proceedings,  we  are  driven  to  the  conclusion  that  all  the 
compulsory  investigations  and  enquiries — all  the  in- 
stances of  arrest  and  restraint  conducted  and  enforced 
for  nearly  a  century,  were  simply  acts  of  tyranny,  usur- 
pation of  authority,  and,  moreover,  flagrant  violations  of 
law  on  the  part  of  our  Parliament.  I  should  not  like  so 
to  decide.    I  have  no  warrant,  no  authority  for  doing  so. 
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It  has  been  repeatedly  said,  and  argued  with  great 
earnestness,  that  there  have  been  three  separate,  funda- 
mental and  distinct  breaches  in  the  continuity,  so  to 
speak,  of  our  Constitution — one  in  1838,  one  in  1841, 
and  the  last  in  1867.  So  likewise,  though  not  iij  the 
same  form,  nor  under  the  same  circumstances,  have  there 
been  disturbances,  disruptions — I  may  say  breaches  in 
the  British  Constitution.  Yet  antiquarian  industry,  the 
legal  researches  of  constitutional  lawyers,  in  pursuit  of 
precedents  and  parliamentary  law,  cheerfully  travel  back 
over  this  mutilated  Constitution  to  the  i3th  century,  and 
even  to  an  earlier  period. 

Without,  however,  pursuing  this  analogy  further,  or 
into  greater  detail,  as  a  matter  of  fact  our  Constitu- 
tion has  undergone  suspensions,  changes,  modifica- 
tions, and  withal  occasional  restorations,  and  I  think 
it  may  be  safely  held  that  if  these  parliamentary  powers, 
usages  and  privileges  ever  did  exist,  and  since  they 
did  exist,  they  never  were,  by  these  vicissitudes  in 
our  constitutional  history,  modified  or  abrogated ;  and, 
inasmuch  as  the  Confederation  Act,  in  this  respect  at 
least,  has  left  us  where  we  were — that  is,  independent, 
supreme,  within  our  own  sphere  of  legislation — it  can- 
not be  said  to  have  interfered  with  these  laws  and  usages 
of  Parliament  such  as  they  existed  in  1867. 

Thus,  then,  as  I  view  this  part  of  the  case  before  us,  the 
authority  and  inherent  privileges  of  the  House  of  Assem- 
bly have  virtually  continued,  though  occasionally  in  abey- 
ance, through  all  the  changes  of  our  Constitution,  and  they 
exist  now  in  as  full  force  as  they  did  for  a  long  time,  and 
immediately  previous  to  Confederation.  I  consider  my- 
self, therefore,  bound  by  what  I  regard  as  an  eatablished 
usage,  and  I  cannot  in  the  face  of  all  this  decide  that  for 
nearly  a  century,  and  up  to  the  present  day,  the  Legis- 
lature of  this  country  has,  in  the  instances  adverted  to, 
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and  which  in  part  illustrate  its  history,  been  acting  as  a 
mob,  perpetrating  illegal  acts,  and  guilty  of  flagrant 
tyranny  and  violations  of  the  law  of  the  land.  Such  an 
assumption  on  my  part,  in  view  of  the  arguments  from 
necessity  and  usage,  above  set  forth,  would  not  only  be 
inadmissible,  but,  at  the  same  time,  it  would  be  simply  a 
preposterous  judgment. 

It  is  unnecessary  to  refer  at  length  on  the  present 
occasion  t^  the  decisions  of  the  highest  tribunals  of 
England,  or  to  the  opinions  of  eminent  judges  in  their 
courts,  in  order  to  shew  that  the  view  here  taken  as  to 
the  inherent  authority  of  Parliament,  and  the  force  of 
parliamentary  precedent  and  usage,  even  in  subordinate 
Legislatures  such  as  ours,  have  been  fully  sustained. 
None  of  these  cases,  it  is  true,  are  exactly  in  point,  but 
the  principles  there  laid  down  clearly  shew  that  our 
decision  in  this  case,  upholding  the  power  and  authority 
of  the  Local  Legislature,  is  in  entire  conformity  with 
what  has  been  there  laid  down  as  law. 

I  have  been  induced  to  go  more  fully  into  the  above 
considerations  than  I  deem  at  all  necessary  in  order 
to  dispose  of  the  questions  submitted  for  our  considera- 
tion, in  consequence  of  the  dissent  of  my  honourable 
and  learned  colleague  on  my  right,  who  rests  that  dissent 
upon  grounds  which  this  Court  regard  as  untenable.  But 
it  is  not  essential  that  these  questions  should  be  raised 
at  all.  We  have  a  positive  law,  a  statute  of  the  Local 
Legislature,  the  33  Vict.  c.  5,  which  disposes  at  once  of 
this  case.  The  2nd  and  9th  sections  of  that  Act  are 
decisive. 

It  is  and  has  been,  however,  argued  that  that  statute 
is  unconstitutional.  I  do  not  think  so.  I  am  free  to 
admit  that,  under  the  rulings  of  our  courts,  where 
a  local  statute  is  in  palpable  and  flagrant  contradiction 
to  the  Confederation  Act,  or  in  conflict  with  an  Act  of 
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the  Dominion  Legislature,  the  judicial  authority  of  the 
local  tribunals  is  bound  to  declare  such  a  law  unconsti- 
tutional and  inoperative.  If,  however,  there  exist  a 
doubt,  that  doubt  must  be  given  in  favour  of  the 
constitutionality  of  the  law,  and  the  statuta  should  be 
enforced.  In  this  case,  I  apprehend,  theie  is  neither  a 
manifest  conflict,  nor  can  a  doubt  arise.  I  am  clearly  of 
opinion  that  our  Legislature  had  the  power  to  pass  that 
law.  It  has  not  been  disallowed — it  has  been  in  force 
for  five  years,  and  we  are  bound  by  it ;  and  being  so 
bound,  we  need  not  appeal  to  any  other  authority  or  laws 
in  order  to  decide  this  matter. 

Thus,  therefore,  as  it  appears  to  me,  upon  the  three 
grounds  above  adverted  to — 1st,  the  inherent  and  neces- 
sary powers  of  our  Local  Legislature ;  2nd,  the  usage, 
precedents  and  decisions  in  relation  to  the  powers  of 
our  Legislature  for  nearly  one  hundred  years ;  and 
partly  under  and  in  virtue  of  the  clear  and  peremp- 
tory authority  and  requirements  of  positive  laws,  the 
33  Vict.  c.  5,  and  the  statute  of  the  same  year  which 
authorizes  the  administration  of  oaths  to  witnesses 
exr.mined  before  committees  of  the  House — we  are 
bound  to  quash  this  writ  of  habeas  corpus,  and  to  up- 
'^old,  in  so  far  as  this  case  involves  the  prerogatives  of 
our  Parliament,  the  authority  of  the  House.  My  learned 
colleagues,  concurring  in  the  judgment  now  rendered, 
have  so  fully  and,  I  may  add,  so  lucidly  enunciated  the 
views  of  the  Court,  that  any  further  observations  on 
my  part  would  only  weaken  their  elaborate  exposition 
of  the  positive  law  which  we  regard  as  decisive  of  this 
case. 

The  judgment  is  recorded  in  these  words : 

"  The  Court  having  heard  counsel  on  behalf  of  the 
petitioner  and  of  the  Speaker  of  the  Legislative  Assem- 
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Ex  PARTE    8'Wd  return  thereto,  doth  quash  the  said  writ  of  habeas 
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corpus.    (1) 
Monk,  J. 

—  Writ  quashed. 


[This  note  contains  the  judgment  delivered  by  Mr.  Justice 
Eamsay  in  Chambers  in  Gotte's  Case,  referred  to  at  pp.  165,  167 
ante,  and  is  printed  from  the  report  in  20  L.  C.  Jurist,  210.] 

Rausat,  J. :—  • 

On  Friday  a  petition  wm  presented  to  me  in  chambers  on  the  part  of 
Honor^  Cott^,  setting  forth  that  he  had  been  arrested  and  was  then  in 
custody  of  the  Serjeant-at-Arms  of  the  Legislative  Assembly  for  the  ProT< 
ince  of  Quebec,  under  authority  of  a  warrant  issued  by  the  Speaker  of  that 
Assembly,  and  praying  that  a  writ  of  habeas  corpus  might  issue  in  order 
that  the  legality  of  his  detention  might  be  enquired  into. 

This  petition  was  accompanied  by  a  copy  of  the  Speaker's  warrant, 
authenticated  by  the  Serjeant-at-Arms.  The  warrant  was  to  the  following 
effect  :— 

To  the  Serjeant-at-Arms  attending  the  Legislative  Assembly : — 

Whereas  the  Legislative  Assembly  have  this  day  ordered  that  Honor^ 
Cott^,  oi  the  city  of  Montreal,  cashier  of  La  Banque  Jacques  Cartier,-  be 
sent  for  in  custody  of  the  Serjeant-at-Arms  attending  the  House. 


(1)  [In  Landers  v.  Woodworth  (2 
Can.  S.  0.  R.  158),  decided  in  Janu- 
ary, 1878,  it  was  held  by  the  Su- 
preme Court  of  Canada  that  the 
Legislative  Assembly  of  the  Prov- 
ince of  Nova  Scotia  had,  in  the  ab- 
sence of  express  legislation  on  the 
subject,  no  power  to  remove  one  of 
its  members  for  contempt,  unless  he 
was  actually  obstructing  the  busi- 
ness of  the  House  ;  and  that  a  mem- 
ber having  been  removed  from  his 
beat,  not  because  he  was  obstructing 
the  business  of  the  House,  but  be- 
cause he  would  not  make  an  apology 
which  the  House  had  required  him 
to  make,  his  removal  was  beyor.d 
the  legal  authority  of  the  Assembly. 


In  giving  judgment,  Richards,  0.  J., 
said,  p.  192 : — "  The  Legislatures  of 
Ontario  and  Quebec  seem  to  have 
conferred  on  the  House  of  Assembly 
in  these  Provinces  extensive  powers 
to  enable  them  effectively  to  exer- 
cise their  high  functions  and  dis- 
charge the  important  duties  cast  on 
them.  It  may  be  necessary  still 
further  to  extend  their  powers.  The 
Legislatures  of  the  other  Provinces 
will  probably  consider  it  desirable 
to  take  the  same  course,  and  in  that 
way  unmistakably  place  these  tri- 
bunals in  the  position  of  dignity  and 
power  which  it  is  desirable  they 
should  possess."] 
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These  are,  therefore,  to  require  you  to  take  into  your  custody  the  body  of 
the  said  Honor^  Cott^,  and  bring  him  to  the  bar  of  the  said  Legislative 
Assembly. 

Given  under  my  hand  and  seal  at  the  city  of  Quebec  this  third  day  of 
February,  one  thousand  eight  hundred  and  seventy-five. 

(Signed)  J.  G.  Blanchet, 

Speaker  of  the  Legislative  Assembly. 

As  the  warrant  did  not  set  up  a  felony,  or  shew  that  the  petitioner  was 
in  custody  in  execution  of  a  sentence  of  a  court  of  justice,  I  ordered  the 
writ  to  issue  forthwith. 

At  the  argument,  the  learned  counsel  who  appeared  for  the  Speaker  con- 
sidered himself  authorized,  from  the  fact  of  the  writ  issuing  before  any 
argument,  to  draw  the  inference  that  I  considered  the  warrant  bad. 

The  production  of  a  warrant  plainly  bad  on  the  face  of  it  would,  it  seems 
to  me,  be  a  sufficient  reason  in  any  case  to  use  all  expedition  in  issuing  the 
writ  of  habeas  corpus,  even  if  the  law  were  silent  on  the  subject.  But  the 
terms  of  the  law  are  imperative,  and  the  judge,  in  the  vacation  and  out  of 
term,  has  no  discretion  to  exercise.  The  writ  must  issue  on  view  of  the 
copy  of  the  warrant,  unless  the  prisoner  be  detained  for  felony  or  treason 
plainly  expressed  in  the  warrant  of  commitment,  or  that,  being  convicted, 
he  is  in  execution  by  legal  process :  Con.  Stat.  L.  C. ,  c.  95,  s.  4.  "And  if  any 
judge  of  the  said  Court  of  Queen's  Bench  or  Superior  Court,  in  the  vacation 
time,  and  upon  view  of  the  copy  or  copies  of  the  warrant  of  comTnitment 
or  detainer,  or  upon  oath  made  that  such  copy  or  copies  were  denied  as 
aforesaid,  denies  any  habeas  corpus  by  this  Act  required  to  be  granted  (being 
moved  for  as  aforesaid),  every  such  judge  shall  severally  forfeit  to  the 
prisoner  or  party  grieved  the  sum  of  five  hundred  pounds  sterling"  :  lb,,  a. 
18.  Section  20  of  Habeas  Corpus  Act,  to  which  reference  was  made,  applies 
to  the  habeas  corpus  ad  subjiciendum  in  civil  matters,  and  not  at  all  to  the 
case  before  me. 

This  question  has  really  never  suffered  any  difficulty.  In  the  case  of 
Lavoie  (1),  which  was  a  commitment  on  a  warrant  of  the  Speaker  of  the 
Legislative  Assembly,  the  argument  took  place  on  the  return  to  the  writ. 
It  is  true  a  practice  has  prevailed  here  of  taking  the  argument  on  the  pre- 
sentation of  the  petition,  and  probably  no  great  inconvenience  arises  in 
ordinary  cases  by  following  this  short-hand  process  ;  but  in  cases  of  an 
important  character  it  should  be  avoided. 

As  a  practical  question,  those  who  oppose  the  present  petition  have  no- 
ground  to  complain,  for,  though  not  necessary,  notice  was  given  of  the  pre- 
sentation of  the  petition  in  this  case,  and  the  argument  was,  by  consent  of 
all  parties,  deferred  to  Saturday. 

The  retut!  to  the  writ  which  has  now  been  produced,  sets  up  the  Speaker's 
warrant  as  a  justification  of  the  arrest,  exactly  in  the  terms  of  the  copy- 
ftccomi>anying  the  petition. 

On  view  of  this  return,  it  appears  to  me  that  I  am  called  upon  to  decide 
two  questions  :  Has  the  Legislative  Assembly  of  the  Province  of  Quebec  the 
power  to  order  the  arrest  of  any  one  for  contempt  ?  and  if  so,  has  it  exer- 
cised that  authority  in  a  lawful  manner  in  the  present  case? 

(1)  5  L.  C.  R.,  99. 
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1875  If  the  Legislature  possesses  the  power  claimed,  it  must  be  either  under 

the  operation  of  the  common  law,  or  in  virtue  of  some  statute. 

At  the  argument,  the  general  principle  that  all  the  privileges  of  the 
Houses  of  Parliament  in  England  were  inherently  possessed  by  the  Houses 
<]^ottr'h  Ca8K.  of  the  Colonial  Legislature  was  not  contended  for.  Indeed  such  a  pretension 
could  not  now  be  maintained.  It  is  true  that  this  doctrine  was  laid  down 
in  1833  in  Beaumont  v.  Barrett  (1),  but  this  case  was  overruled  in  Kielley 
V.  Canon  (2),  in  Fenton  v.  Hampton  (3),  and  in  Boyle  v.  Falconer  (4). 

These  decisions  are  not  only  of  the  highest  authority,  as  proceeding  from 
the  Privy  Council,  but  they  are  supported  by  the  strongest  considerations. 
Without  setting  aside  Magna  Charta,  it  would  be  impossible  by  analogy  to 
extend  the  right  to  attach  any  subject  of  Her  Majesty  without  the  authority 
of  Parliament. 

No  new  writ  and  no  new  commission.  Coke  tells  us,  can  be  created  with- 
out such  authority  (2nd  Inst.,  p.  478).  The  right  to  deprive  a  man  of  his 
liberty  can  only  be  exercised  by  law  ;  and  by  this  is  understood  the  positive 
law  of  the  land,  and  not  a  constructive  extension  of  jurisdiction.  Besides,  it 
is  a  mere  fallacy  to  build  an  argument  on  analogy.  As  was  correctly 
remarked  by  Mr.  Ritchie,  one  of  the  reasons  given  for  attributing  the  power 
to  commit  to  the  House  of  Commons  in  England,  namely,  that  it  is  a  Court 
of  Record,  is  absurd.  With  the  exception  of  the  power  to  deal  with  ques- 
tions relating  to  the  return  of  its  members — now  almost  abolished— the 
House  of  Commons  has  no  judicial  functions  at  all,  and  never  had  as  a  body 
separate  from  the  House  of  Lords.  The  real  ground  of  the  right  there,  is 
immemorial  usage  ;  perhaps  founded  on  the  fact  that  in  early  times  the 
House  of  Commons  had  judicial  functions  as  part  of  the  High  Court  of 
Parliament. 

But  it  was  said  that  there  was  a  similar  usage  in  Canada,  maintained  by 
a  continuous  jurisprudence.  In  support  of  this  assertion,  my  attention  has 
been  directed  to  Mr.  Menkes  Case,  in  1817  (S.  B.,  p.  120),  and  the  cases  of 
Tracp  and  Duvemay  in  1832  (S.  R.,  p.  478).  To  which  might  have  been 
added,  the  case  of  Lavoie  (5),  in  which  the  learned  judge  expressed  views 
incompatible  with  the  decision  in  the  case  of  Kielley  v.  Carson  (2),  decided 
fourteen  years  before.  In  1818,  in  reference  to  the  commitment  of  Mr. 
Monk,  a  special  committee  was  appointed  to  examine  precedents  of  such 
commitments.  The  committee  enquired  not  only  into  the  practice  in 
England,  but  also  that  of  Canada  and  of  the  other  dependencies  of  the 
Crown.  They  cited  two  cases  of  attachment,  one  of  their  own  Assem- 
bly as  far  back  ab  1793,  for  the  arrest  of  Mr.  Young,  a  member  of  the 
House,  and  another  of  the  Legislature  of  Jamaica.  In  this  latter  case  the 
Legislative  Assembly  of  that  island  attached  the  person  of  Major-General 
Carmichael,  the  officer  in  command  of  Her  Majesty's  forces  there,  and 
brought  him  to  the  bar  of  the  House,  to  give  evidence  as  to  the  proceedings 
before  a  court-martial. 

The  memory  of  those  familiar  with  the  legislative  proceedings  of  this 
country  will  readily  supply  other  cases  in  which  the  Legislative  Assembly 
has  claimed  and  exercised  the  right  of  attachment. 


(1)  1  Moore  P.  C.  C.  59. 

(2)  4  Moore  P.  C.  C.  63. 

(3)  11  Moore  P.  C.  C.  317. 


(4)  L.  R.,  1  P.  C.  328. 
(6)  5L.  C.  R.,  99. 
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But  does  this  establish  a  usage  in  favour  of  the  Legislative  Assembly  of  187*) 

tlie  Province  of  Quebec?  ■— ^-^ 

In  the  first  place,  I  would  observe  that  the  jurisprudence  is  not  bo  con- 
clusive as  it  might  at  first  sight  appear.  The  cases  of  Monk,  Tracy  and 
Dnvernay  were  all  decided  prior  to  the  case  of  Kielley  v.  Carson,  which  COTTK'a  Cask. 
overruled  the  theory  on  which  these  Canadian  cases  were  decided.  There 
remains,  then,  only  the  case  of  Lavoie ;  and  although  the  opinion  of  the 
learned  judge  who  sat  in  that  case  evidently  was  that  the  Legislative  As- 
sembly of  the  lato  Province  of  Canada  had  privileges  analogous  to  those 
«iijoyed  by  the  House  of  Commons  in  England,  it  was,  perhaps,  not  neces- 
sary for  him  to  decide  that  point.  Lavoie  was  arrested  under  the  provisions 
of  two  statutes  of  the  Province  of  Canada,  and  the  only  question  really 
before  Mr.  Justice  Badgley  was  as  to  the  form  of  the  warrant.  But  against 
this  case  may  be  cited  the  case  of  CuviUier  v.  Munro,  (1)  in  which  Chief 
Justice  Holland  and  Justices  Day  and  Smith  ruled  that  the  privilege  from 
arrest  upon  civil  process  does  not  attach  to  the  members  of  the  Canadian 
Legislature  by  virtue  of  any  law  or  usage,  and  that  it  does  not  attach  as  a 
legal  incident  to  the  constitution  of  the  Legislature,  or  by  analogy  between 
it  and  the  Parliament  of  Great  Britain. 

Here  then  is  a  judicial  decision  which  exactly  meets  the  case  of  Young, 
the  origin  of  this  pretended  usage  in  Canada.  Again  the  case  of  Beaumont 
V,  Barrett  was  mercilessly  overruled,  two  of  the  judges  who  sat  in  it  con- 
curring, and  no  one  ventured  to  hint  that  there  was,  or  could  be,  any  usage 
in  the  Island  of  Jamaica ;  yet  the  select  committee  of  the  Lower  Canada 
House  of  Assembly,  in  1818,  justified  the  incarceration  of  Mr.  Monk  by  the 
proceedings  taken  by  the  Legislative  Assembly  of  .Taniaica  against  Major- 
General  Carmichael. 

In  CuviUier  v,  Munro,  Mr.  Justice  Day  said,  that  to  constitute  a  usage 
"  in  England  the  period  of  time  is  technically  expressed  as  that  beyond 
which  the  memory  of  man  reaches  not,  and  this  legal  memory  is  supposed 
to  extend  back  to  the  time  of  one  of  the  earliest  kings  of  the  Conquest," 
Richard  I.  Hale  (1  Common  Law,  p.  4)  says  :  "  Whatsoever  was  before 
that  time  is  before  time  of  memory  ;  what  is  since  that  time  is,  in  a  legal 
tense,  said  to  be  tvithin,  or  since  the  time  of  memory." 

No  colonial  dependency  of  the  Crown  of  England,  therefore,  can  have 
any  such  usage  established  in  favour  of  its  Legislative  Chambers,  or  of  the 
members  thereof.  Their  history  is  not  sufficiently  long,  nor  is  it  requisite 
in  our  day  that  privileges  of  this  sort  should  be  allowed  to  grow  up  under 
the  plea  of  usage. 

But  even  were  the  usage  established,  it  could  not  be  extended  from  one 
body  to  another.  Thus  Young's  Case  in  1793  might  perhaps  justify  Monk's 
Case  in  1817,  and  Tracy's  and  Duvernay's  Cases  in  1832,  but  they  could  be  no 
foundation  for  the  cases  under  the  Constitution  of  the  late  Province  of 
Quebec.  In  1838,  the  Constitution  under  the  Act  of  the  31  Geo.  III.  was 
suspended  in  consequence  of  an  armed  insurrection,  a  new  Constitution  wan 
substituted  which  subsisted  for  three  years,  and  the  old  .Constitution  of 
Lower  Canada  was  never  restored.  Again,  the  Constitution  of  1840  was 
abolished  at  the  request  of  the  Legislature  of  Canada,  and  a  totally  new 
Constitution  was  substituted  therefor.  In  addition  to  this,  there  is  no  analogy 
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between  the  Legislative  Assembly  of  the  Province  of  Quebec  and  any  of  the 
legislative  bodies  which  have  subsisted  since  1791.  They  had  all  general 
power  to  legislate  for  the  peace,  welfare  and  good  government  of  the  Prov. 
ince  (14  Geo.  III.  c.  83,  s.  12;  31  Geo.  III.  c.  31,  s.  2;  1  Vict.  c.  01, 
8.  3 ;  3  and  4  Vict.  c.  35,  s.  3),  whereas  tlie  powers  of  the  Legislature 
of  the  Province  of  Quebec  are  strictly  limited  to  specified  objects.  They 
are  restricted  exclusively  to  the  subjects  enumerated  in  sections  92  and  93, 
and  concurrently  with  the  Parliament  of  Canada  as  to  agriculture  and  im- 
migration under  section  95  of  the  B.  N.  A.  Act ;  and  this  is  so  much  the 
case,  that  if  there  is  any  clashing  between  the  enumeration  of  the  classes  of 
subjects  attributed  to  the  Parliament  of  Canada  and  of  those  attributed  to 
the  Legislatures  of  the  Provinces,  the  subject  shall  not  be  deemed  to  be  of 
a  local  or  private  nature.  They  are  markedly  called  Legislatures  in  contra- 
distinction to  Parliament.  The  Queen  forms  no  part  of  these  Legislatures, 
although  through  her  representative  the  Governor-General  she  appoints  the 
Lieutenant-Governors ;  and  I  take  it  she  could  not  in  her  own  person 
sanction  a  Bill  of  a  local  Legislature,  although  she  names  the  ofiicer  who 
shall  perform  this  duty,  a  bit  more  than  she  could  perform  the  duties  now 
devolving  on  me,  acting  under  her  commission  and  by  her  authority. 

We  have  only  then  to  enquire  whether  the  power  to  compel  the  attend- 
ance of  witnesses  is  a  power  necessary  to  the  existence  of  a  legislative  body  ; 
and  if  not,  whether  the  warrant  is  helped  by  the  statute  of  Quebec  of  1870  ? 
It  was  objected  on  the  part  of  the  Speaker  that  I  Uiubu  take  the  law  as  I 
find  it,  and  that  no  court  can  decide  as  to  whether  an  Act  is  constitutional 
or  not  unless  there  is  a  conflict  of  legislation.  The  exception  appears  to  me 
to  destroy  the  main  proposition.  The  limitation  of  the  powers  of  a  depen- 
dent Legislature  by  an  Imperial  Act  gives  rise  to  a  conflict  of  legislation 
the  moment  the  Local  Legislature  exceeds  its  powers. 

It  would  be  strange  indeed  if  the  courts  here  could  take  cognizance  of  a 
conflict  between  a  Dominion  and  a  Local  Act,  and  be  precluded  from  de- 
ciding as  to  whether  the  authority  of  the  Imperial  Act  itself  were  contra- 
vened by  a  Local  Act. 

The  difficulty  we  have  in  realizing  this  distinction  arises  from  the  maxim 
known  to  every  one  in  England,  that  the  validity  of  an  Act  of  Parliament 
c'.nnot  be  called  in  question  ;  but  this  maxim  is  only  true  of  an  omnipotent 
Legislature  like  the  Parliament  of  England.  There  is  no  such  maxim  under 
the  Constitution  of  the  United  States,  and  it  does  not  hold  good  unrestrictedly 
under  the  present  Constitution  in  Canada.  I  say  unrestrictedly,  because  the 
maxim  holds  good  in  a  sense.  The  courts  cannot  enquire  as  to  the  mode 
of  exercising  a  power,  but  only  as  to  its  existence. 

An  illustration  from  our  own  history  will  explain  my  meaning  and  pre- 
vent misapprehension  on  a  point  of  importance.  The  Act  of  1774  appointed 
a  Governor  and  Council,  with  power  to  make  ordinances  for  the  peace, 
welfare  and  good  government  of  the  Province  of  Quebec ;  but  one  power, 
that  of  levying  duties  and  taxes,  was  rcaerved.  Now,  I  take  it  to  be  incon- 
trovertible that  if  the  Governor  and  Council,  acting  under  the  provisions  of 
the  Act  of  1774,  had  imposed  a  tax  on  the  real  estate  of  the  people  of  Lower 
Canada,  the  courts  would  not  have  hesitated  to  declare  the  ordinance  to  be 
illegal,  null  and  void. 

The  inconvenience  of  every  magistrate  deciding  as  to  the  constitutionality 
of  an  Act  was  insisted  upon ;  but  it  appears  to  me  that  this  inconvenience 
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is  the  inseparable  result  of  dividing;  the  le^iHlative  power.  Could  it  be 
contended  for  an  instant  that  a  Justice  of  the  Peace  should  ^ive  effect  to  a 
Local  Act  purporting  to  amend  the  law  as  to  larceny?  or  that  a  Cointnis- 
sioners'  Court  should  give  heed  to  a  Dominion  Act  restraining  their  juris- 
diction to  five  jjountls  ?  It  would  be  idle  to  contend  that  these  are  extreme  (^otte's  Cask. 
cases.  If  the  right  exists  in  extreme  it  exiHts  in  delicate  cases.  It  either 
exists  or  it  does  not,  and  if  it  exists  it  is  the  duty  of  the  judge  to  exercise 
it  to  the  best  of  his  ability  whenever  called  upon  to  do  so. 

As  I  had  no  doubt  on  this  point,  I  diil  not  think  it  necessary  to  hear 
petitioner's  counsel  upon  it.  It  has  already  come  up  frequently  before  our 
courts  since  Confederation,  and  the  decisions  have  been  uniform  in  maintain- 
ing the  right  of  the  courts  to  decide  on  the  constitutionality  of  an  Act  passed 
by  a  Legislature  having  a  limited  power  to  make  laws.  These  cases  were 
all  examined  by  Mr.  Justice  Drummond  in  giving  judgment  in  the  case  of 
the  Union  St.  Joseph  v.  Belial e ;  and  although  the  judgment  in  that  case 
was  reversed  by  the  Privy  Council,  the  point  in  questiim  was  not  overruled. 
On  the  contrary,  the  Privy  Council  confirmed  the  ruling  by  declaring  the 
Act  to  be  within  the  powers  of  the  Local  Legislature. 

Besides,  I  am  not  aware  that  any  constitutional  writer  of  note  has  ex- 
pressed any  doubt  on  this  subject.  In  the  despatch  of  Sir  John  Macdonald 
relative  to  this  Act,  quoted  at  the  argument,  he  expresses  doubts  as  to  its 
constitutionality,  but  he  refrains  from  advising  its  disallowance,  because 
the  necessity  arising,  the  courts  can  pass  on  the  question.  Apart  from  any 
considei'ation  of  a  purely  personal  character,  it  must  be  borne  in  mind  that 
Sir  John  Macdonald  was  one  of  the  authors  of  the  Bill,  and  from  the  high 
and  responsible  position  he  held  at  the  time  of  Confederation,  his  opinion 
is  entitled  to  great  weight  on  a  question  of  this  sort. 

The  next  point  is  as  to  the  right  of  the  House  to  compel  the  attendance  of 
witnesses  at  their  bar.  I  understood  the  learned  counsel  for  the  Speaker 
to  maintain,  1st,  without  laying  claim  to  all  the  privileges  of  the  House  of 
Commons  in  England,  that  the  right  of  each  House  of  the  Legislature  to 
compel  the  attendance  of  witnesses  was  a  power  necessary  to  the  carrying 
out  of  the  objects  for  which  the  Local  Legislature  was  created,  and  that 
without  the  Act,  33  Vict.  c.  5,  this  power  existed  ;  2nd,  that  the  Act  33 
Vict.  c.  o,  was  within  the  scope  of  the  functions  of  the  Legislature  of 
Quebec. 

I  cannot  agree  with  either  of  these  propositions.  Necessity,  to  bo  the 
ground-work  of  a  power  of  this  sort,  must  be  an  absolute  necessity  ;  such,  for 
instance,  as  the  power  of  an  assembly  to  keep  order  within  the  hall  where 
its  deliberations  are  carried  on,  but  not  a  mere  matter  of  convenience.  In 
the  case  of  Doyle  v.  Falconer,  an  outrage  in  face  of  the  House  was  held 
not  to  justify  a  commitment.  Now,  the  object  of  a  Legislature  is  to  make 
laws  and  not  to  take  inquests.  There  cannot  then  be  any  absolute  neces- 
sity in  their  hearing  witnesses.  So  much  is  this  the  case,  that  there  is  no 
common  law  right  to  examine  a  witness  under  oath  in  committee  or  before 
either  of  the  Houses  of  Parliament  in  England,  except  only  in  cases  of  im- 
peachment, before  the  Lords.  There  is  not,  therefore,  anything  judicial  in 
such  a  proceeding.  The  so-called  witnesses  are  merely  advisers ;  what  they 
say  has  only  argumentative  authority,  for  injudicio  non  credilurniai  juratis. 
Among  the  classes  of  subjects  on  which  the  Local  Legislatures  are  per. 
mitted  to  legislate,  I  cannot  find  anything  to  authorize  the  passing  of  such 
15 
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a  law  as  that  now  Invoked.  The  learned  counHel  for  the  Speaker  argued 
that  sub-section  1  of  section  92,  B.  N.  A.  Act,  which  gives  the  power  to 
amend  the  Constitution,  except  as  regards  the  office  of  Lieut. -fiovernor, 
implied  it.  But  that  only  refers  to  the  matters  under  heading  "  Provincial 
CoTTK'a  Cask.  Constitutions."  Again,  reference  was  made  to  section  fi.5;  Init  that  again 
only  preserves  so  much  of  the  organization  of  the  executive  atithority  as  is 
required  for  carrying  on  tlie  affairs  of  the  country.  It  has  nothing  earthly 
to  do  with  the  privileges  of  the  Houses  of  the  Legislature.  Again,  it  was 
said  they  could  punish  by  way  of  fine,  penalty  or  im|)riRoinwent.  But  thiit 
is  only  for  enforcing  a  law  of  the  Province  made  in  relation  to  any  matter 
coming  within  any  of  the  classes  of  subjects  enumerated  in  section  02,  and, 
I  take  it,  according  to  the  procedure  e8tal)lished  in  all  other  criminal 
matters. 

The  Dominion  Act  supplies  another  class  of  argument  destructive  of  the 
pretension  of  the  House  of  Assembly  at  Quebec,  and  it  is  this,  that  the 
Houses  of  our  Parliament  of  Canada— which  is  only  a  U':ated  Legislature, 
In  the  sense  that  it  is  deprived  of  certain  legislative  powers  exclusively  con- 
fided to  the  Local  Legislatures — could  not  exercise  any  such  right  without 
statutory  enactment ;  and  further  still,  that  the  Parliament  could  not,  by 
its  own  act,  confer  these  privileges  on  the  Houses.     About  the  time  the 
Ministers  of  Canada  were  at  home  preparing  the  way  for  the  passing  of  the 
B.  N.  A.  Act,  Doi/le  v.  Falconer  was  decided ;  and  I  understood  that  the 
judgment  in  that  case  suggested  the  introduction  of  section  18.    Doyle  v. 
Falconer  does  not  maintain,  however,  the  necessity  of  Imperial  legislation 
to  grant  such  powers ;  and  I  am  inclined  to  think  that  a  Leicislature  with 
general  powers,  unrestricted  on  this  point,  might  give  to  anybof'y,  and  so 
to  its  Legislative  Chambers  respectively,  powers  similar  to  those  exercised 
by  the  House  of  Commons  in  England.    But  be  this  as  it  may,  the  right 
was  asked  for  and  granted  to  the  Parliament  of  Canada  under  the  con- 
ditions that  the  powers  should  be  defined  by  Act  of  the  Parliament  of 
Canada,  and  that  they  should  never  exceed  those  at  the  passiii;,'  of  the  Do- 
minion Act,  held  and  enjoyed  and  exercised  by  the  Commons  House  of  the 
Parliament  of  Great  Britain  and  Ireland,  and  by  the  members  thereof. 
Parliament  then  has  only  the  power  in  a  restricted  sense  ;  and  can  it  be  for 
an  instant  maintained  that  a  body  possessing  only  special  p<^wers  created 
by  the  same  Act,  should  have,  by  implication,  rights  denied  to  the  great 
legislative  body  of  the  country  ? 

There  is  one  section  of  the  Local  Act  in  question  which  suggests  a  doubt 
as  to  whether  the  Legislature  of  Quebec  had  any  very  sincere  belief  in  its 
powers  to  pass  it.     Section  3  absolves  from  r»'    K)nsili  ir  civil  damages 

for  anything  done  under  a  warrant  issue  '  un  »#  the  authority  of  the  House. 
If  they  had  the  power  to  pass  tht  wtion  could  If^    and  the  section 

was  unnecessary ;   if  they  had  n'  ix>wer,  then  '        clause  simply 

attempts  to  absolve   certain  persoi      from  th«>  civil  consequences  of   a 
trespass. 

I  do  not  think  it  necessary  to  allude  to  the  lorm  of  the  warrant.  It  is 
plain  that  in  issuing  such  a  warrant  the  Speaker  was  not  relying  on  *^he 
statute,  for  it  is  elementary  that  a  statutory  power  does  not  authorize  ae 
assertion  of  its  authority  in  a  form  so  laconic  as  that  adopted  by  the  Speaker 
in  the  present  instance.  As  little  can  it  be  supported  on  the  modifie<l  theory 
of  the  Legislative  Assembly  possessing  inherently  those  powers  necessary 
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fnr  itH  existence.     Tf  a  warrant  no  general  in  ita  ternm  can  ]>e  supported  in  IfVJIi 

any  caHe — which  may  fairly  be  doubteti  -  it  can  only  he  on  the  OHHumption  ^•■•'~' 

thiit  the  authority  iHHuin^j  it  li.is  all  the  privile^eo,  iniinunitien  and  powerH       Kx  paktk 
of  the  Knglish  House  of  Common.-*.     Ai  it  »Un<li*,  the  warrant  only  din-    Ranskhkau. 
cloaen  an  arbitrary  arrcHt— an  arrest  aWdutely  without  cause,  and  conHe-  C'ottk'h  Cahk. 
quently  a  flagrant  and  clanKeroii.4  violation  of  the  liljorty  of  the  aubject. 

In  the  remarks  I  tho>it,'ht  it  my  duty  u>  make,  to  explain  the  reason  for 
the  order  I  must  now  insiie,  I  have  avoid>:ii  any  allusion  to  tlie  object  wliich 
every  one  of  course  knows  the  Le^'i>lative  Aiwtembly  ha.^  in  view  in  these 
proceedings,  and  this  because  I  am  not  judicially  seized  of  any  such  matter. 
This,  however,  I  may  add  ;  that  the  utility  of  the  object  in  view  could, 
under  no  circumstances,  affect  my  judgment.  A  bad  precedent  is  generally 
established  to  serve  momentary  convenience. 

On  the  whole,  then,  I  am  of  opinion  that  the  warrant  must  be  de- 
clared illegal  and  ([uashed,  and  the  |>etitioner  be  discharged  from  custody. 

The  same  order  must  go  in  the  case  of  Durertuiy, 
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1877*         Macdougall  et  al.  V.  The  Union  Navigation  Co. 

March,  16, 

{Reported  21  L.  C.  Jurist,  63.] 

Navigation  Co.,  incorporati'n  of  by  Provincial  Gucermnenf — B.  N.  A. 
Act,  s.  92,  s.ib-s.  10— SI  Vict.  c.  25,  Q. 

The  power  to  incorporate  a  navigation  company  the  operations  of 
which  are  limited  to  a  particular  Province  belongs  exclusively 
to  the  Le,!:(islature  of  such  Province. 

This  was  an  appeni  from  the  judgment  of  the  Superior 
Court  at  Montreal  (Johnson,  J.),  in  an  action  by  the 
respondents  for  calls  on  stock  alleged  to  be  held  and 
owned  by  the  appellants. 

On  the  sixth  of  August,  1874,  the  respondents  were 
incorporated  by  letters  patent  for  the  purpose  of 
establishing  a  line  of  steamboats  between  Quebec  and 
Montreal.  The  letters  patent  were  issued  under  the 
authority  of  the  Quebec  Joint  Stock  Companies  Incorpora- 
tion Act,  31  Vice.  c.  25.  The  appellants,  amongst  other 
objections  to  the  action,  contended  that  the  said  letters 
patent  were  ultra  vires  of  the  Quebec  Government. 

I  Translated.] 

The  judgment  of  the  Court  was  delivered  by 

Tkssier,  J.: — 

The  Court  below  considered  that  these  letters  patent 
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were  not  invalid,  that  the  Government  of  Quebec  had        1877 
power  to  issue  them  for  a  company  the  operations  of  macdougall 
which  were  limited  to  the  Province  of  Quebec. 

The  Government  of  the  Province  of  Quebec  had  alone 
the  power  to  grant  letters  patent  for  the  incorporation  oi 
the  respondent  compt.ny. 

Section  92  of  the  B.  N.  A.  Act,  1867,  says :  *•  In  each 
Province  the  Legislature  may  exclusively  mnke  laws  iu 
relation  to  mattery  coming  within  the  classes  of  subjects 
next  hereinafter  enumerated  : — 

"  10.  Local  works  and  undertakings  other  than  such 
as  are  of  the  following  classes  : 

"  (d)  Lines  of  steam  or  other  ships,  railways,  canals, 
telegraphs,  and  other  works  and  undertakings  connecting 
the  Province  with  any  other  or  others  of  the  Provinces, 
or  extending  beyond  the  limits  of  the  Province." 

In  1868  the  Legislature  of  the  Province  of  Quebec 
passed  an  Act  (31  Vict.  c.  25)  to  regulate  the  incorpora- 
tion of  joint  stock  companies  and  gave  power  to  the 
Executive  to  authorize  by  letters  patent  the  formation 
and  incorporation  of  such  companies  for  the  objects 
enumerated  in  the  said  Act,  and  among  others  for  (sec. 
2,  sub-s.  9) :  "  Carrying  on  any  forwarding  business, 
and  the  constructing,  owning,  chartering  or  leasing  ships, 
steamboats,  wharves,  roads  or  other  property  required 
for  the  purpose  of  such  forwarding  business." 

Now  the  letters  patent  granted  to  the  respondent  com- 
pany have  been  so  granted  in  virtue  of  the  powers  con- 
ferred by  this  statute  on  the  Provincial  Executive.  The 
object  for  which  the  company  is  incorporated  is  stated  in 
the  very  terms  of  the  clause  of  the  statute  just  cited, 
with  the  simple  addition  of  these  words :  "  in  our  said 
Province." 
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1877  This  Court  is  of  the  same  opinion,  and  on  this  point 

Macoouoall  concurs  in  the  judgment  of  the  Court  below,  which  has 
Thk  Union  sustained  the  demurrer  and  given  judgment  against  the 
appellants. 


Navigation 
Co, 


Teasier,  J.         [The  remainder  of  the  judgment  is  omitted,  the  same  not  having 
reference  to  the  constitutional  question.] 
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NoRMAND  V.  The  St.  Lawrence  Navigation  Co. 

{Reported  5  Q.  L.  E.  213.] 

Navigation  and  Commerce— Water  Lot  on  Navigable  River,  grant  of 
by  Provincial  Government. 

The  Government  of  the  Province  of  Quebec,  having  by  letters 
patent  granted  a  water  lot  extending  into  deep  water,  at  the 
mouth  of  the  river  St.  Maurice,  the  letters  patent  were 
held  to  be  valid,  subject  to  an  implied  restriction  that  the 
requirements  of  naviga+ion  and  commerce  were  not  to  be 
interfered  with  or  injured  thereby. 

[Translated.] 
The  judgment  of  the  Court  was  delivered  by 

Tessier,  J.: — 

The  appellants  Normand,  having  obtained  letters 
patent  from  the  Government  of  the  Province  of  Quebec 
for  a  water  lot  extending  into  deep  water,  at  the  mouth 
of  the  river  St.  Ms  ice,  have  sued  the  St.  Lawrence 
Navigation  Co.  for  |250  for  use  and  occupation  of  the 
shore,  of  the  deep  water  and  of  the  main  land,  and 
damages  for  seven  vessels  wintered  by  the  said  company 
in  the  aforesaid  deep  water  of  the  St.  Maurice,  from 
November,  1874,  until  May,  1875. 

The  company  traversed  these  allegations  generally  and 
pleaded  besides  that  these  letters  patent  were  void,  and 
ultra  vires  of  the  Government  of  the  Province  of  Quebec, 
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1879  and  prayed  that  they  might  be  declared  void.  After  hear- 
NoKMAND  ing  evidence  these  letters  patent  were  declared  void,  as  be- 
The  i^^g  ^'^^''^  ^'^f'<^^  and  beyond  the  constitutional  powers  of 
%IymATwT  tlie  Province  of  Quebec. 

This  judgment  is  erroneous  in  declaring  void  these 
letters  patent.  These  letters  patent  grant  the  shore  and 
the  land  as  far  as  deep  water  belonging  to  the  Province 
of  Quebec,  under  the  implied  restriction  that  they  do  not 
in  any  way  injure  or  interfere  with  the  requirements  of 
commerce  and  of  navigation.  If  these  letters  patent 
interfered  with  these  matters,  the  Federal  Government 
might  have  them  set  aside  on  that  ground.  It  might  be 
said  that  it  would  have  been  better  to  have  added  in  these 
letters  patent  a  clause  to  this  effect :  "  provided  that  they 
do  not  interfere  with  the  navigation  or  with  commerce;  " 
but  they  cannot  confer  more  rights  than  those  for  which 
the  parties  have  reasonably  wished  to  stipulate. 

As  a  matter  of  fact  the  object  of  such  grants  is  to  cause 
the  building  of  wharves,  the  construction  of  improve- 
ments on  the  shores  and  along  the  rivers  for  the  protec- 
tion of  navigation  and  the  encouragement  of  commerce. 

This  has  been  the  interpretation  given  throughout  the 
Dominion  of  Canada  to  that  division  of  powers  which 
results  from  the  Federal  compact. 

[The  remainder  of  the  judgment  is  omitted,  the  same  not  having 
reference  to  the  constitutional  question.] 


Judgment  in  Superior  Court  {before  which  the  suit  came  orhjinally). 

[Reported  4  Quehec  Law  Rep.  1.] 
[Translated.  ] 

POLETTE,    J.  ; — 

Whereas  the  plaintiff's  found  their  claims  on  the  letters  patent  to 
them  of  the  Quebec  Government,  dated  September  1st,  1873,  grant- 
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1879 

NOKMAND 


V. 

The 
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ing  them  a  lot  of  land  in  deep  water  in  the  east  channel  of  the 
river  St.  Maurice,  in  the  District  of  Three  Rivers,  bounded  on  the 
north-east  by  the  ordinary  low  water  mark  in  front  of  their  pro- 
perty, extending  along  its  whole  front  and  adjacent  thereto,  and  ^^^  Lawkknck 

bounded  on  the  other  sides  by  the  deep  water  of  the  said  river  as    Navigation 

Co. 
the  same  is  described  in  tlie  letters  i^atent  and  tlic  plan  thereto 

annexed,   and  claim    from   the   defendants   the  amount  stated  in 

their  demand  for  use  and  occupation  and  damages  for  that  the  said 

defendants  at  the  close  of  navigation  in  the  Fall  of  1874,  towards 

tlie  end  of  November,  without  right  or  permission  wintered  seven 

steamboats  to  them  belonging  in  the  river  St.  Maurice,  within  that 

part  of  tlie  deep  water  above  mentioned  of  which  the  plaintiffs 

claim  to  be  the  owners  in  possession  by  virtue  of  the  said  letters 

patent,  which  said  vessels  remained  in  the  said  deep  water  until  the 

opening  of  navigation  in  1875,  about  the  lat  of  May  ;  and  also  for 

that  the  said  defendants,  without  riglit  or  permission  as  they  thought 

fit,  made  use  as  well  themselves  as  by  their  servants  of  the  shore 

and  soil  belonging  to  the  plaintiffs'  by  daily  passing  and  re -passing 

during  the  whole  season  of  the  winter  and  spring  over  the  soil  of 

the  plaintifts  and  damaging  the  property  of  the  plaintiffs  : 

And  whereas  the  defendants,  amongst  other  defences,  plead  that, 

the  lot  of  shore  and  deep  water  granted  to  the  plaintiffs  by  the 

Government  of  the  Province  of  Quebec  forms  part  of  the  river  St. 

Maurice,  at  its  mouth  where  it  falls  into  the  river  St.  Lawrence, 

and  that  at  this  place  it  forms  part  of  the  St.  Lawrence  ;  that  the 

Government  of  Quebec  had  no  right  to  grant  this  lot  of  shore  and 

deep  water  which  is  under  the  control  of  the  Government  of  the 

Dominion  of  Canada,  and  that  the  letters  patent  are  prejudicial  to 

the  navigation  of  the  said  rivers  ;  that  the  letters  patent  do  not 

impose  any  obligation  to  construct  on  said  lot  any  wharves  or  other 

works  ;  that  the  grant  was  made  without  the  consent  or  approbation 

of  the  Government  of  the  Dominion  of  Canada,  and  that  conse- 

(juently  they  are  void  ;  that  the  spot  occupied  by  tlie  steamboats  of 

the   defendants   forms  part  of  the  navigable  waters  of  the   said 

rivers  ;  that  the  plaintifls  iiave  not  made  wharves  nor  other  works 

on  the  said  lot  of  shore  and  deep  water  of  which  they  have  never 

been  in  possession,  being  the  place  where  the  defendants'  vessels 

wintered,  and  which  is  still  open  and  free  to  navigation,  including 

therein  the  wintering  of  vessels  ;  that  even  allowing  the  validity  of 

the  letters  patent,  the  plaintiffs  could  not  claim  the  right  to  be  paid 

any  indemnity  before  making  such  works  or  outlay  as  could  with- 
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1879  draw  the  Jot  from  public  commerce  or  be  serviceable  or  of  use  to 
the  navigation  ;  that  the  spot  where  the  defendants  placed  their 
vessels  ?„t  the  time  above  mentioned  has  no  value,  and  that  the  said 


NOBMAND 

V. 

The 
St.  Lawrence  occupation  has  not  in  any  way  prejudiced  the  plaintiffs  nor  caused 

Navigation   them  any  damage  ;  that  the  servants  of  the  defendants  have  not 
even  passed  over  the  property  of  the  plaintiffs  to  reach  the  com- 


Poletto,  J. 


pany's  vessels,  but  wholly  over  the  property  of  George  Baptist  & 
Sons,  and  that  the  plaintiffs  are  not  the  riparian  proprietors  at  the 
spot  where  the  said  lot  of  shore  and  deep  water  is ;  and  that  the 
defendants  deny  the  statements  in  the  plaintiffs'  declaration  and 
move  to  have  the  letters  patent  declared  void  and  the  plaintiffs' 
action  dismissed  : 

And  wliereaa  by  special  replications  to  the  two  first  pleas  of  the 
defendants,  the  (plaintiffs  allege,  amongst  other  things,  that  the 
letters  patent  have  been  granted  according  to  law,  after  notice  given 
to  the  proper  authorities  representing  the  Government  of  tlie 
Dominion  of  Canada  who  consented  thereto  ;  that  the  Governme.  ..t 
of  the  Province  of  Quebec  has  besides  the  power  to  grant  such 
letters  patent,  and  that  this  power  existed  and  has  been  acted  upon 
for  the  past  eight  years  and  more ;  that  such  power  is  by  the 
B.  N.  A.  Act,  1867,  conferred  upon  the  Government  of  the  Prov- 
ince of  Quebec  ;  that  the  defendants  do  not  set  out  any  of  the 
reasons  or  defects  which  are  necessary  to  obtain  the  cancellation  of 
the  letters  patent,  which  can  only  be  cancelled  for  mistakes  in  mat- 
ters essential,  and  that  none  such  are  pleaded  in  the  defence  ;  that 
the  plaintiffs  have  by  letters  patent  obtained  the  right  to  make  use 
of  the  portions  of  the  shore  and  deep  water  as  their  property  and 
as  lauds  held  in  free  and  common  socage,  free  from  any  obligation 
or  restriction  ;  and  that  they  deny  all  the  facts  and  matters  con- 
tained in  the  pleas  of  the  defendants  and  move  that  these  defences 
may  be  dismissed  : 

And  whereas  the  Government  of  the  Province  of  Quebec  has 
been  informed  of  this  action  by  service  of  copies  of  the  plaintiffs' 
declaration,  and  the  defendants'  pleas  upon  the  Attorney-General 
of  the  said  Province,  who  in  reply  to  the  demand  made  upon 
him  to  intervene  on  behalf  of  the  Crown,  has  stated  that  he  is  of 
opinion  that  it  is  unnecessary  for  the  Crown  to  appear  or  intervene  ; 
considering  Istly,  that  by  the  B.  N.  A.  Act,  1867,  the  legislative 
authority  of  the  Dominion  of  Canada  extends  over  all  subjects  and 
matters  mentioned  in  section  91  of  said  Act,  among  which  are  to  be 
found  navigation  and  shipping  as  well  as  beacons,  buoys,  light- 
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houses,  sea  coast  and  inland  fisheries,  which  subjects  it  is  there  said 
do  not  fall  within  the  category  of  matters  of  a  local  nature  coining 
within  any  of  the  classes  of  subjects  which  are  assigned  to  the  Pro- 


1879 
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NORHANI) 

V, 

The 
vincial  Legislatures  ;  and  that  consequently  the  exercise  of  the  g^  Lawuknok 

rights  and  powers  which  flow  therefrom  belongs  exclusively  to  the  Navigation 
Executive  Government  of  the  Dominion  ;  2ndly,  that  the  Govern- 
ment of  the  Dominion  having  the  whole  authority,  legislative  and 
executive,  over  navigation  and  shipping,  consequently  has  it  also 
over  navigable  streams  and  their  beds,  as  well  as  over  their  banks 
and  shores  so  far  as  is  necessary  for  navigation  ;  3rdly,  that  as  the 
powers  of  the  Provincial  Legislatures  do  not  extend  over  navigable 
streams  nor  their  beds  nor  their  banks,  but  only  so  far  as  concerns 
the  public  domain,  to  the  management  and  sale  of  the  public  lands 
belonging  to  the  Provinces  and  over  the  woods  and  forests  found 
thereon,  and  as  the  executive  powers  of  the  Provinces  extend  no 
further  over  this  subject,  it  follows  that  the  Government  of  the 
Province  of  Quebec  had  no  power  to  grant  the  lot  of  land  above 
mentioned  up  to  deep  water,  nor  consequently  to  issue  the  letters 
patent  now  in  question,  which  are  void  on  their  face  ;  and  consider- 
ing Istly,  that  even  supposing  the  letters  patent  to  be  valid,  they 
could  nevertheless  confer  no  greater  rights  than  the  Sovereign  her- 
self possessed,  who  cannot  by  any  grant  interfere  with  the  free 
navigation  of  navigable  streams  nor  the  use  of  their  banks  for  pur- 
poses of  navigation,  nor  impose  any  tolls  therefor  ;  2ndly,  that  the 
river  St.  Maurice,  at  the  place  where  the  defendants'  steamboats 
wintered,  is  navigable,  and  that  the  navigation  of  vessels  from  one 
place  to  another  over  the  navigable  streams  in  this  Province  being 
necessarily  prevented  during  the  whole  winter  and  parts  of  the 
autumn  and  spring,  vessels  during  such  time  go  into  winter  quar- 
ters, whether  in  the  St.  Lawrence  or  the  lesser  streams,  which  is 
all  part  of  navigation  and  cannot  be  separated  from  it,  and  gives 
the  same  rights  as  well  over  the  streams  where  they  winter  as  over 
their  banks,  in  order  to  place  them  there  and  keep  them  in  safety, 
to  rig  and  unrig  them,  to  keep  watch  and  guard  over  them  and  to 
visit  them  when  necessary  ;  3rdly,  that  the  plaintiffs  have  not  made 
wharves  nor  other  works  on  tne  above  mentioned  lot  of  land  in 
deep  water  nor  on  the  bank  ior  the  improvement  of  navigation  nor 
for  the  wintering  of  vessels  so  -az  to  have  the  right  to  demand  com- 
pensation, that  therefore  the  plaintiffs  have  no  right  to  demand  any 
sum  from  the  defendants  for  the  use  and  occupation  of  the  place 
where  the  steamboats  of  the  defondants  have  wintered,  nor  for  the 
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passage  of  their  servants  over  the  bank  of  the  river  at  the  same 
place  : 

And  considering  that  the  soil  over  which  the  servants  of  the  de- 
St.  Lawrbnce  f®'*'^*"*'^  have  passed  and  repassed  is  uncultivated  ;  that  these  ser- 
Navioation    vants  have  passed  thus  in  beaten  paths  for  a  number  of  years  in 
order  to  reach  the  public  road  which  at  this  place  is  near  the  bank 


1879 

NORMANl) 
V. 

The 
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of  the  river,  and  where  many  persons  were  in  the  habit  of  passing 
almost  daily,  and  that  they  did  not  appear  to  have  caused  any 
damage  ;  that  it  does  not  appear  that  the  plaintiffs  nor  their  prede- 
cessor ever  forbade  any  one  from  passing  there,  and  that  for  these 
reasons  the  plaintiffs  cannot  claim  any  damages  from  tlie  defendants  : 
Therefore  the  Court  doth  declare  the  aforesaid  letters  patent  void 
on  their  face,  and  moreover  cancels  and  annuls  them,  and  dismisses 
the  plaintiffs'  present  action  with  costs. 
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Daniel  McClanaohan  (Petitioner  in  the  )     ,       „ 
n      ^  1  1      \  :  Appellant  ', 

Court  below) )      ^^ 

V. 

The  St.  Ann's  Mutual  Building  Society  ) 

ET  AL.  (Defendants  in  the  Goiirtb  elow).  }     ^^'^ 

[Reported  34  L.  C.  Jurist,  163.] 

Insolvency — Civil  rights — Liquidation — 4^  Vict.  e.  4^,  D. 

An  Act  of  the  Dominion  assuming  to  provide  for  the  liquidation  of 
all  building  societies  in  the  Province  of  Quebec  whether  sol- 
vent or  not,  was  held  to  be  beyond  the  competence  of  the  Do- 
minion Parliament. 

DoRioN,  C.  J.: — 

This  appeal  is  from  a  judgment  dissolving  an  injunc- 
tion which  the  appellant  obtained  against  the  society, 
respondent. 

The  appellant  complains  that  having  purchased  an 
appropriation  of  $2,000  awarded  by  the  society,  he  ap- 
plied for  the  money  and  offered  security  as  required  by 
the  by-laws  of  the  association  ;  that  the  security  was 
declared  insufficient,  and  that  he  tendered  additional  and 
adequate  security ;  that  without  adjudicating  upon  the 
new  securities  offered,  th(  society  entered  into  liquida- 
tion under  the  Dominion  statute,  42  Vict.  c.  48,  and  was 
about  to  declare  a  dividend  which  would  include  the 
$2,000  which  he  was  entitled  to  for  his  appropriation ; 

^  Present ;— Dobion,  C.  J.,  Monk,  Ramsay,  and  Cross,  JJ. 
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1880  that  this  statute  was  ultnt  vires,  and  the  society  had  no 
McClanaohan  right  to  go  into  liquidation  under  its  provisions.  "Where- 
TheSt'\nn'.s  ^^^^  ^^  applied  for  a  writ  of  injunction,  which  was  issued 
BmLDiNf)  ^^^  ^^^^  ^^^^^  °^  August,  1879,  restraining  the  society  and 
its  officers  from  declaring  a  dividend,  and  from  proceed- 
ing to  the  liquidation  of  the  affairs  of  the  society. 

The  Superior  Court  maintained  the  defence  set  up  hy 
the  society,  and  held  that  the  Board  of  Directors,  in  the 
proper  exercise  of  their  discretion,  were  justified  in  re- 
jecting the  security  offered  by  the  appellant  as  insufficient, 
and  that  the  proceedings  in  liquidation  were  well  taken 
under  the  Dominion  Act,  which  was  not  idtra  vires. 

While  these  proceedings  were  pending  in  the  Court 
below,  the  Local  Legislature  of  the  Province  of  Quebec 
passed  a  statute  re-enacting,  as  to  the  Province  of  Quebec, 
all  the  provisions  of  the  Dominion  Act,  and  also  another 
statute  ratifying  all  the  proceedings  adopted  under  its 
provisions.  The  last  Act  was  not,  however,  to  affect 
pending  cases.  These  two  statutes,  43  Vict.  c.  32  and 
c.  83,  were  sanctioned  on  the  31st  of  October,  1879. 

The  judgment  has  been  rendered  and  the  appeal  taken 
since  the  passing  of  these  two  statutes,  and  since  the 
proceedings  of  the  society  to  wind  up  their  affairs  have 
been  ratified  by  the  Quebec  Legislature. 

We  cannot  agree  with  the  Court  below  that  the  Do- 
minion Parliament  had  the  right  to  pass  the  Act,  42 
Vict.  c.  48.  This  Act  is  not  in  the  nature  of  an  insol- 
vency law,  for  it  is  intended  to  apply  to  all  building 
societies,  whether  solvent  or  not.  It  is  therefore  essen- 
tially an  Act  affecting  civil  rights,  which,  under  the  pro- 
vision of  the  B.  N.  A.  Act,  1867,  comes  within  the  exclu- 
sive jurisdiction  of  the  Local  or  Provincial  Legislatures. 
The  case  of  U  Union  St.  Jacques  v.  Belisle  (1)  is  in 
point. 

(1)  L.  R.  6  P.  C.  31 ;  ante,  vol.  1,  p.  63. 
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In  that  case  the  Lords  of  the  Privy  Council  decided        isso 
that  a  law  authorizing  a  benevolent  association,  in  finan-  McClanaohan 
cial  difficulties,  to  compel  parties  to  accept  a  fixed  indem-  thkSt  Ann's 
nity  in  lieu  of  the  annuities  to  which  they  were  entitled     ^i^tual 
under  the  rules  of  the  society,  was  within  the  legislative      Socncrv. 
powers  of  the  Legislature  of  the  Province  of  Quebec,  as  corion^cj. 
affecting  civil  rights  only. 

We  cannot,  therefore,  consider  the  proceedings  in 
liquidation  adopted  by  the  society  as  legal.  But,  these 
proceedings  having  been  rendered  valid  by  the  Quebec 
Legislature,  there  is  now  no  ground  to  restrain  the 
society  from  proceeding  to  the  liquidation  of  their  affairs, 
and  there  was  none  when  the  judgment  of  the  Court 
below  was  rendered  and  when  this  appeal  was  instituted. 
The  judgment  dissolving  the  injunction  must,  therefore, 
be  confirmed. 

[The  remainder  of  the  judgment  is  omitted,  the  same  not  having 
reference  to  the  constitutional  question.] 


■( 

I'll 


Judgment  in  Supekior  Court  (before  which  the  case  came  originally ). 

[Reported  24  L.  C.  Jurist,  162.] 
Torrance.  J. : — 

This  was  a  petition  for  a  writ  of  injunction.  The  petitioner  set 
forth  that  he  was  a  member  of  the  building  society,  incorporated 
under  the  Consolidated  Statutes  of  Lower  Canada,  c.  GO,  and  under 
rule  8  of  the  society  he  was  proprietor  of  an  appropriation  of 
$2,000,  and  had  conformed  to  the  requirements  of  rules  9  and  10, 
which  authorize  the  proprietor  of  an  appropriation  to  furnish 
security  on  real  pstate  of  sufficient  value  to  obtain  the  amount  of  the 
appropriation.  That  the  security  had  been  judged  sufficient  accord- 
ing to  the  rules,  but  the  society  had  refused  to  deliver  the  amount. 
Moreover,  the  society  had  gone  into  liquidation,  under  the  pre- 
tended authority  of  the  Federal  Act,  42  Vict.  c.  48  (15th  May,  1879). 
That  a  dividend  was  now  (26th  August,  1879)  to  be  distributed  to 
the  shareholders,  portion  of  which  comes  out  of  the  appropriation 
in  question ;  that  the  Act  in  question  by  the  Federal  Legislature 
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18H0         was  unconstitutional,  and  tho  li<juidation  at  any  rato  could  not  tuko 
'"'^         place  in  prejudice  of  tho  rights  of  petitioner.     An  injunction  was, 
J,.  therefore,  asked  for  against  tho  society,  liquidators  and  secretary- 

Mutiml'*  ^  treasurer,  prohibiting  them  from  distributing  the  funds,  and  adjudg- 
ing that  they  had  no  power  to  proi^  ud  to  said  liquidation,  and  pro- 
liibiting  the  said  corporatio-.  from  di)ing  so. 

Tho  defendants  pleaded  that  one  W.  E.  Doran  was  a  member  of 
tho  society,  and  on  22nd  June,  1878,  was  allotted  by  ballot  an 
appropriation  of  $2,000,  wliich  he  transferred  to  petitioner  on  the 
22nd  April,  1870,  who  then  became  a  member  of  the  society,  bound 
to  conform  to  its  rules.  That  tho  subject  of  liquidation  had  been 
for  a  considerable  time,  beu  '•e  22nd  April,  1870,  before  the  share- 
holders, and  it  was  a  matter  of  public  notoriety  that  they  would  go 
into  liquidation,  and  the  said  Federal  Act  was  so  passed  to  enable 
building  societies  to  do  so.  That  the  property  oft'ored  as  security 
by  petitioner  was  not  sufficient  for  tho  purpose,  and  tho  directors, 
in  the  exercise  of  tho  discretion  c(jnf erred  upon  them  by  tho  by- 
laws, declined  to  make  the  advance  in  question,  and  by  letter  of  9th 
May  informed  petitioner  that  his  application  could  not  be  enter- 
tained without  additional  security  ;  that  at  the  annual  general 
meeting,  14th  May,  a  resolution  was  passed  instructing  the  direc- 
tors to  loan  no  further  amounts  pending  a  settlement  of  the  society's 
alfairs,  to  wit,  by  liquidation  under  said  Act  ;  that  petitioner 
did  not  offer  the  additional  security,  and  on  IGth  June  the  society 
went  into  liquidation.  Petitioner  answered  that  tho  directors  had 
never  regularly  refused  tho  guarantee,  but  had  refused  the  advance 
in  order  to  go  into  liquidation  ;  that  they  had  asked  tho  additional 
guarantee,  which  was  at  once  given.  That  the  assembly  of  14th 
May  had  not  power  to  order  the  liquidation.  That  tho  Federal  Act 
was  only  passed  subsequently. 

Two  questions  present  themselves  ;  1.  The  sufficiency  of  the 
security  and  the  exercise  of  discretion  by  the  directors  of  tlie 
society.  2.  The  validity  of  the  Act  of  the  Federal  Legislature,  42 
Vict.  c.  48.  [The  learned  Judge  held  that  the  i)etitioner  failed  on 
the  first  point,  and  as  to  the  second  said  : — ]  It  may  be  unneces- 
sary to  pronounce  upon  the  validity  of  the  Federal  Act  (15th  May, 
1879),  42  Vict.  c.  48,  but  it  appears  to  mo  that  a  Legislature  which 
has  power  in  matters  of  bankruptcy  and  insolvency  and  savings 
banks,  may  reasonably  claim  power  to  legislate  for  tho  liquidation 
of  this  society,  for  the  reasons  mentioned  in  the  preamble  to  the  Act. 
Petition  dismissed. 
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The  Municipality  of  Cleveland   et  al.)  , 

{Plaintifs  below) ^Appellants 


V. 


The    Municipality    of    Melbourne    and) 
Brompton  GniiE,  (Intervenants  heloir)  ...) 


licupondents. 


1881* 
Fvh.  2G. 


[lieportfd  4  Legnl  Xens,  .?77.] 

Property   and   Civil    Rights — Matters   of  a   merely  local  nature. — 

.i^  Vict.  c.  15,  Q. 

An  Act  of  the  Legislature  of  Quebec  authorizing  the  Lieutenant- 
Governor  to  revoke  the  right  of  certain  municipalities  to 
exact  tolls  on  a  toU-lnidge,  for  default  in  making  repairs, 
and  to  transfer  the  property  to  oiliers,  was  helil  valid  ;  as  the 
matter  related  to  property  and  civil  rights  and  was  of  a  merely 
local  nature. 


'    \ 


The  action  was  brought  in  the  Court  below  by  the 
appellants,  three  corporations,  viz.,  the  municipality  of 
the  Township  of  Cleveland,  the  municii^ality  of  the  village 
of  Richmond,  and  the  municipality  of  the  village  of 
Melbourne,  against  one  Holmes,  their  tenant,  and  his 
sureties,  for  $144.16,  being  one  month's  rent  of  the  tolls 
and  toll-house  of  the  toll-bridge  across  the  St.  Francis 
River,  between  the  villages  of  Richmond  and  Melbourne. 

The  respondents,  the  Township  of  Melbourne  and 
Brompton  Gore,  intervened,  claiming  to  be  owners  of  one 
undivided  half  interest  in  the  bridge,  and  they  put  in 
issue  the  appellants'  title  and  possession  of  the  bridge  in 

♦  Present :— DoRioN,  C.  J.,  Monk,  Ramsay,  Cboss,  and  Baby,  J  J. 
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1881  question.  The  bridge  had  been  granted  to  the  mimici- 
Thk  >riNi.  paHties  of  Melbourne  and  Cleveland,  but  subsequently 
OK  Clevelasi)  requiring  repairs,  the  grant  was  revoked  by  the  Provincial 
Executive,  and  a  grant  made  to  the  appellants,  who 
undertook  to  make  the  necessary  repairs.  The  Court 
below  (Circuit  Court,  St.  Francis,  Doherty,  J.)  main- 
tained the  intervention,  on  the  ground  that  the  Order  in 
Council  was  nltrd  cires. 

IiAMSAY,  J. : — 

The  lirst  question  that  is  raised  on  this  appeal,  is  as  to 
the  nature  of  the  title  conveyed  by  the  Order  in  Council, 
of  '21st  November,  1857,  to  the  then  municipal  councils 
of  the  townships  of  Clrvuland  and  Melbourne,  as  then 
constituted,  auteurs  of  the  parties  now  appellants  and 
respondents. 

On  reference  to  the  sections  of  the  statute,  under  the 
authority  of  which  this  Order  in  Council  was  passed  (12 
Vict.  c.  5,  ss.  12  and  III),  it  appears  evident  that  the 
Government  of  the  then  Province  of  Canada  had  full  power 
to  alienate  completely,  and  without  any  restriction  what- 
ever, in  favour  of  any  district  or  municipal  council,  or 
other  local  authority  or  company,  any  public  roads,  har- 
bours, bridges  or  public  buildings.  The  words  of  the 
statute  are  "  to  grant  and  by  so  granting  to  transfer  and 
convey."  The  Crown  could  of  course  limit  the  estate  so 
conveyed,  but  whatever  right  was  so  conveyed  became  the 
property  of  the  grantee,  and  this  grant  could  not  be  re- 
voked without  the  consent  of  the  grantee  "  attested  by 
signature  or  seal,  or  both,  as  would  be  sufficient  to  make 
any  deed  or  agreement,  the  deed  or  agreement  of  such 
grantee."     (Sec.  13.) 

In  the  Ordpr  of*  Council,  granting  this  bridge  to  the 
coun^'ils  ot  the  townships  of  Cleveland  and  Melbourne,  it 
does  not  appear  that  there  was  any  right  reserved  by  the 
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Provincial  Government  to  revoke  this  particular  grant, 
and  indeed  no  such  pretension  is  put  forth.     It  was,  how- 
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right  to  take  any  property  for  puhhc  uses  ;  that  it  had, 
therefore,  the  right  to  resume  the  possession  of  this 
bridge  witliout  process  of  law,  and  that  the  Local  Govern- 
ment, inheriting  this  right,  might  enter  upon  any  pro- 
perty and  take  possession  of  it,  of  its  own  authority. 
The  Court  disposed  of  this  proposition  at  the  argument, 
iind  it  is  unnecessary  to  refer  to  it  again. 

The  question  in  dispute  between  the  parties  really  turns 
on  the  action,  of  the  Local  Government  of  Quebec,  under 
the  terms  of  the  32  Vict.  c.  15,  s.  190. 

By  that  Act  it  is  provided  that  the  Commissioner  of 
Public  Works  may  make  or  cause  to  be  iiade  a  report  of 
the  state  of  any  toll-bridge,  and  he  may  on  any  such 
report,  order  the  lu'idge  to  be  repaired  within  a  c^'-tain 
time,  and  if  it  be  not  so  repaired,  then  the  proprietor  or 
the  bridge  shall  forfeit  the  right  of  exacting  tolls,  for 
passage  on  the  bridge  and  all  other  privileges  coi;  jrred 
upon  him  by  the  Act  respecting  such  bridge.  Then  sub- 
section i)  continues  that  "  from  the  day  of  the  publication 
of  such  proclamation,  the  bridge  mentioned  therein  shall 
become  the  property  of  the  Province,  and  the  Lieutenant- 
Governor  in  Council  may  transfer  the  property  therein 
and  the  control  thereof,  either  to  the  municipality  in 
which  the  same  is  situate,  or  to  any  other  neighbouring 
municipality,  together  with  all  the  rights  and  privileges 
which  the  former  proprietor  thereof  enjoyed,  and  upon 
such  transferee  becoming  bound  to  perform  upon  such 
bridge  the  work  ordered  by  the  Commissioner,  and  to  keep 
the  same  for  the  future  in  good  repair." 

It  is  contended  by  respondents  that  this  Act  only 
applies  to  toll-bridges  forming  part  of  the  public  work;p 
uf  the  Province,  that  a  local  Act  cannot  deprive  a  person 
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of  his  property  without  process  of  law,  and  that  this  Act 
cannot  affect  the  bridge  in  question,  as  it  falls  under  the 
control  of  the  Dominion  Parliament.  The  legislation  in 
question  is  perhaps  of  very  questionable  policy,  but  it  is 
not  the  province  of  the  Courts  to  guide  the  poi'cy  of  the 
Legislature.  They  may  consider  the  reason  of  ii  law  to 
interpret  its  doubtful  provisions,  or  to  give  effect  to  the 
manifest  intentions  of  the  legislator,  but  they  have  no 
right  to  suspend  the  operation  of  an  Act  clearly  expressed. 

In  this  case  I  cannot  think  there  is  any  ambiguity  in 
the  language  of  the  statute.  It  applies  to  "  any  toll- 
bridge,"  and  it  specially  refers  to  toll-bridges  the  pro- 
perty of  which  is  not  vested  in  the  Government  of  the 
Province.  In  sub-section  3,  we  find  that  by  proclamation 
the  bridge  may  be  declared  to  be  closed,  "and  the  pro- 
prietor thereof  to  have  forfeited  the  privilege  of  exacting 
tolls  for  passage  over  the  same,  together  with  all  oth  i 
privileges  conferred  upon  him  hy  the  Act  respecting  such 
bridge."  And  again  in  sub-section  5,  we  have  it  enacted 
that  "From  the  day  of  the  publication  of  such  procla- 
mation, the  bridge  mentioned  therein  shall  become  the 
propert}!  of  the  Province,"  etc.  It  was  not  then  a  public 
work  in  the  sense  of  a  Provincial  work,  before  that.  It 
was  treated  of  as  a  public  work  because  it  was  a  work 
the  owner  of  which  had  special  privileges,  because  of  its 
being  a  work  for  the  public  use. 

I  do  not  think  any  Legislature  has  the  right  to  deprive 
a  person  of  his  property,  but  by  the  theory  of  the  consti- 
tution it  has  the  power.  In  a  word,  it  is  assumed  that 
the  Legislature  is  the  judge  of  the  morality  of  its  own 
legislation. 

It  seems  to  me  that  this  bridge  and  the  rights  conveyed 
by  the  Order  in  Council  are  "  property  in  the  Province," 
in  fact  it  is  the  starting  point  of  the  respondents'  argu- 
ment, that  the  statute  is  an  interference  with  vested 
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rights   of    propert}'.     Again   it    is  property   held   hy   a         i*^8i 
municipal  institution  in  the  Province.     Further  it  is  a    the  Muni- 
raatter  of  a  merely  local  nature.     And  lastly,  I  do  not  see  of  ClkvklInd 
anything  in  the  enumeration  of  the  legislative  powers  of   q^^^j,  '^iuni- 
Parliament  to  except  the  toll-l)ridges  belonging  to  munici-   •^'/•^yP'  *^*1 
palities  from  the  corrtjrol  oi  the  Local  Legislatures. 

A  technical  point  was  raised  by  appellants  that  the 
grant  was  to  the  councils  of  the  municipalities  of  Cleve-  Kamsay,  j. 
land  and  Melbourne,  and  that  the  intervening  parties  have 
no  interest  in  the  contest,  that  even  if  they  represent  the 
municipality  of  the  Township  of  Melbourne  they  do  not 
represent  the  council.  There  is  nothing  in  that.  The 
grant  to  the  council  was  in  compliance  with  the  terms  of 
the  12  Vict.,  and  it  was  a  grant  to  the  council  which  only 
existed  as  the  agent  or  representative  of  the  municipality. 

The  judgment  is  reversed. 

Ives,  Brown,  and  Merry  for  appellants. 
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Hall,   White,  and  Panneton  for  respondents. 
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1881*       Narcisse  Noel Appdbnit  ; 

March  S'2.  '"• 

The  CoRroRATioN  of  the  County  of  Eichmond  . .  JicsjxDuhnit. 

[Reiwrted  1  Doriou'ti  Quebec  Appeals,  oS3.] 

Temperance  Ad  of  1 86 4— Trade   and    Commerce,  Regulation   of. — 
B.  N.  A.  Act,  s.  'Jl,  suh-s.  2,  and  ».  129. 

The  B.  N.  A.  Act,  in  assigning  to  the  Parliament  of  Canada  the 
exchisive  legislative  authority  over  "the  regulation  of  Trade 
and  Couinierce,"  did  not  thereby  reptal  "  The  Temperance  Act 
of  1804,"  of  the  late  Province  of  Canada,  27-28  Vict.  c.  18,  and 
did  not  dein-ive  municipal  corporations  of  the  power  thereby 
given  to  prohibit  the  sale  of  intoxicating  li(]Uors. 

On  the  14tb  of  March,  1877,  the  Municipal  Council 
for  the  County  of  Piichmond  passed  a  by-law,  under  the 
authority  of  "  The  Temperance  Act,  180-1,"  commonly 
called  the  "Dunkin  Act,"  prohibiting  the  sale  of  intoxi- 
cating liquors  and  the  issuing  of  licenses  within  the  muni- 
cipality of  the  County  of  llichmond.  This  by-law  was 
approved  by  the  electors,  and  came  into  force  on  the  first 
of  May  following. 

On  the  Gth  day  of  December,  1879,  the  appellant,  who 
was  an  hotel-keeper  in  the  County  of  Kichmond,  prayed 
that  a  writ  of  injunction  do  issue,  the  conclusions  of 
which  were  to  the  effect  that  the  said  by-law  be  declared 
null  and  void,  and  that  the  respondents  be  ordered  and 
enjoined  to  desist  from  carrying  out  and  executing  the 
said  by-law. 

*  Present :— DoRiON,  C.  J.,  Monk,  Cuobs,  and  Baby,  JJ. 
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The  contention  of  the  appellant  was  that,  shice  the 
B.  N.  A.  Act  was  passed,  the  power  to  regulate  trade  and 
commerce  belongs  to  the  Parliament  of  the  Dominion  of  rj,^^ 
Canada,  and  that  the  powers  formerly  granted  by  the   ™^,^^v™'' 
Parliament  of  the  late  Province  of  Canada  to  the  muni-    Kichmo.nd. 
cipal   authorities   to   prohibit   the   sale  of  intoxicating    Statement. 
liquors  are  virtually  and  implicitly  repealed,  and  that  the 
by-law  is  therefore  ultra  vires. 

The  respondents  answered  to  this  petition  that  the 
allegations  therein  contained  are  insufficient  in  law  to 
justify  its  conclusions — 1st.  l^ecause  the  Act  41  Vict.  c. 
14  (Quebec),  under  which  the  appellant's  proceedings 
were  taken,  did  not  authorize  the  issue  of  a  writ  of  in- 
junction to  suspend  a  by-law  oi  a  municipal  corporation; 
'2nd.  Because  under  the  provisions  of  the  Temperance 
Act  of  1864,  after  the  expiration  of  three  months  after  its 
coming  into  force,  the  by-law  can  be  attacked  and  set 
aside  only  under  the  provisions  of  and  after  the  obser- 
vance of  the  Temperance  Act  of  1804,  or  of  the  Temper- 
ance Act  of  1878 ;  3rd.  Because  the  respondents,  at  the 
time  of  the  enactment  of  the  said  by-law,  had  full  power 
and  authority  to  restrain  the  sale  of  intoxicating  liquors, 
as  the  Temperance  Act  of  1864  was  continued  in  force 
by  the  Confederation  Act,  and  this  continuance  was  ap- 
proved and  continued  by  the  Parliament  of  the  Dominion 
of  Canada. 

Upon  this  contestation  the  Court  below  rejected  the 
petition  of  the  appellant,  on  the  ground  that  the  allega- 
tions thereof  were  insufficient  in  law,  and  tlie  appellant 
now  sought  to  obtain,  by  this  appeal,  the  reversal  of  this 
judgment. 


DoRiON,  C.  J.: — 

The  main  question  raised  by  the  appellant  is  that  by 
the   passing  of  the  B.  N.  A.  Act  of   1867.  the   powers 
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granted  to  mimici;^al  corporations  by  the  Legislature  of 

the  late  Province  of  vjanada  to  prohibit  the  sale  of  intoxi- 

ThkCokpoua- eating  liquors,  have  been  implicitly  repealed,  inasmuch 

County™^   as  the  pov/ers  to  regulate  trade  and  commerce  have  been 

JiicHMOND.    conferred  on  the  Dominion  Parliament  and  are  inconsis- 

Dorion,  c.  J.   ^gj^|.  yfH]^  ^jig  powers  Conferred  on  the  muncipalities  by 

the  said  Act. 

This  is  an  error,  for  section  129  of  the  B.  N.  A.  Act  of 
1867  expressly  enacts  that :  "  Except  as  otherwise  pro- 
vided by  this  Act  all  laws  in  force  in  Canada,  Nova 
Scotia,  or  New  Brunswick,  at  the  union  ....  shall  con- 
tinue in  Ontario,  Quebec,  Nova  Scotia,  and  New  Bruns- 
wick, respectively,  as  if  the  union  had  not  been  made ;  sub- 
ject, nevertheless  ....  to  be  repealed,  abolished,  or 
altered  by  the  Parliament  of  Canada,  or  by  the  Legisla- 
ture of  the  respective  Province,  according  to  the  authority 
of  the  Parliament  or  of  that  Legislature  under  this  Act." 

This  provision  applies  to  all  laws  in  force  at  the  time 
of  the  confederation,  whether  such  laws  affected  trade 
and  commerce  or  not. 

There  is  no  j)rovision  in  any  j^ortion  of  the  B.  N.  A. 
Act  repealing  the  Temperance  Act  of  1864,  and  until 
repealed  by  proper  authority  it  remained  in  force  in  the 
Provinces  of  Ontario  and  Quebec,  as  it  was  in  force  in 
the  late  Province  of  Cauada  before  confederation  took 
place. 

When  the  by-law  was  passed  in  1877,  the  Temperance 
Act  of  1864  had  not  yet  been  repealed,  and  the  Corpora- 
tion of  the  County  of  Richmond  had  therefore  proper 
authority  to  pass  the  by-law  under  the  provisions  of  the 
said  Act. 

This  is  not  all.  In  1878  the  Dominion  Parliament 
passed  the  Temperance  Act  of  1878  (41  Vict.  c.  16),  and 
by  section  3  of  this  last  Act  the  Temperance  Act  of  1864 
was  repealed  as  to  all  counties  except  those  within  the 
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tion  ok  the 
County  ok 

lllCHMOND. 


limits  whereof  by-laws  were  at  that  date  in  force,  and  as        i8«i 
to  the  latter  counties  (those  wherein  by-laws  were  in        noel 
force)  it  was  enacted  that  the  Temperance  Act  of  1864 /pHg^oKpoKA. 
should  be  repealed  "  from  and  after  the  day  next  follow- 
ing the  day  on  which  such  by-law  is  repealed,  under  the 
^u'ovisions  of  the  said  Act  {i.e.,  the  Temperance  Act  of  corion^.  j. 
1864),  or  of  this  Act  {i.e.,  the  Temperance  Act  of  1878)." 
The  by-law  passed  by  the  Corporation  of  the  County 
of  Eichmond  has  not  yet  been  repealed,  neither  under 
the  Temperance  Act  of  1864,  which   is  still  in   force 
as   regards   that   by-law,   nor    under   the   Temperance 
Act  of  1878.     Therefore,  it  is  clear  that  the  Temper- 
ance Act  of  1864,  which  was  in  force  when  the  by-law 
was   passed,   and   which   is  recognised   by   the  Act  of 
1878,  is  still  in  force,  at  least  as  regards  the  County  of 
Richmond.     The  question,  therefore,  admits  of  no  doubt 
whatever    and  the  judgment  rendered  by  the  Superior 
Court  must  be  confirmed. 

Judgment  confirmed. 

L.  C.  Belamjer,  Q.C.,  for  appellant. 

Hall,  White,  and  Panneton,  for  respondents. 
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John  C.  Bennett,  the  Younger Appellant ; 

V. 

The  Pharmaceutical  Association  of  the 


Province  of  Quebec 


[..Itespondenis. 


[Reported  1  Doriou's  Quebec  Appeah,  336.'] 

Lcyislative  Power,  distribution  of — Quebec  Pharmacy  Act,  1875 — 
Fines,  power  to  appropriate. 

The  B.  N.  A.  Act,  in  assigning  either  to  the  Domniion  or  Provincial 
Legislatures  power  tolegislate  on  any  particular  subject,  gives 
at  the  same  time  all  the  incidental  subjects  of  legislation  neces- 
sary to  the  exercise  of  the  power  so  assigned. 

A  Provincial  Legislature  has  authority  to  determine  the  age  or  other 
(qualifications  which  shall  be  re(]uired  on  the  part  of  persons 
resident  in  the  Province,  to  entitle  them  to  manage  their  own 
affairs,  or  to  exercise  certain  professions  or  branches  of  business 
attended  with  danger  or  risk  to  the  public.  If  laws  on  these 
subjects  incidentally  afiect  trade  and  commerce,  this  incidental 
power  must  be  deemed  to  be  included  in  the  right  to  deal  with 
those  matters  which  are  specially  placed  under  Provincial 
control. 

The  Quebec  Pharmacy  Act  of  1875,  so  far  as  it  requires  certain 
(jualifications  on  the  part  of  jiersons  exercising  the  business  of 
selling  drugs  and  medicines,  is  valid. 

The  Provincial  Legislatures  have  the  right  to  appropriate  fines  to 
municipal  or  other  corporations. 

The  appellant  (petitioner)  being  sued  for  carrying  on 
the  business  of  druggist  and  chemist,  prayed  for  an  in- 
junction to  restrain  the  respondents  from  prosecuting 
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him  under  the  provisions  of  the  Quebec  Pharmacy  Act  of 
1875. 

The  petitioner  alleged  that  he  was  competent  to  carry 
on  the  trade  of  chemist  and  druggist,  and  that  he  held  a 
certificate  from  the  Ontario  College  of  Pharmacy  of  the 
Pharmaceutical  Association  of  Ontario,  entitling  him  to 
carry  on  his  trade  in  any  part  of  the  Province,  this  cer- 
tificate establishing  that  he  was  a  practical  chemist  and 
druggist. 

That  notwithstanding  this  certificate  the  petitioner  had 
l)een  molested  and  troubled  by  a  prosecution  l)efore  the 
Police  Court  by  the  respondents  for  using  the  title  of 
chemist  and  druggist. 

That  the  Pharmacy  Act  of  1875,  under  which  the  pro- 
secution against  the  appellant  was  taken,  is  unconstitu- 
tional, ultra  vires,  and  bevond  tlie  power  of  the  Legislature 
of  the  Province  of  Quebec,  the  said  Act  being  in  effect  an 
interference  with  and  an  infringement  upon  trade  and 
commerce,  which  by  the  B.  N.  A.  Act,  1867,  fall  exclu- 
sively under  the  jurisdiction  of  the  Parliament  of  the 
Dominion  of  Canada. 

That  the  Legislature  of  the  Province  of  Quebec  had  no 
power  to  pass  the  said  Act  authorizing  the  imprisonment 
of  the  petitioner,  or  of  any  one  prosecuted  under  the  said 
Act,  in  default  of  paying  the  fine  imposed  for  the  exclu- 
sive benefit  of  respondents,  the  said  Legislature  having 
only  the  power  to  imprison  a  person  in  default  of  pay- 
ment of  a  fine  devoted  in  whole  or  in  part  to  a  revenue 
for  Provincial  purposes. 

That  under  the  Pharmacy  Act  of  the  Province  of  On- 
tario the  appellant  was  entitled  to  demand  from  the 
respondents,  under  certain  conditions  and  qualifications, 
a  license  to  do  business  in  the  Province  of  Quebec,  which 
demand  was  made  by  the  appellant  and  refused  by  the 
respondents. 
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TICAL 
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2.*)2    (^UKUKO  COUHT  of  queen's  HENrH-AI'PKAI.  SlItE. 

^^^^  It  is  iuluiittc'd  in  tluH  ciiuho — Lst.  That  the  petitioner 

Kknnktt     lui''^  for  about  one  year  carried  on  buKiness  as  chemist 

rHAKMACKu-  "'"^^  (U'li^'gist  in  thc  city  of  Montreal ;  'ind.  Tliat  he  holds 

AhswiItion  '^  license  from  the  Ontario  College  of  Pharmacy;  3rd. 

OF  t^uKBKf.    rj^ij^i^  ,^  prosecution  was  instituted  before  the  Police  Court 

Statement,    against    the  appellant  by  the  respondents,  but   in   the 

name  of  Mathew  Mercer ;  and  4th.  That  the  petitioner 

always  had  a  good  moral  character. 

Upon  this  tlu!  Superior  Court  declared  that  the  Act 
31  Vict.  c.  52,  incorporating  the  respondents,  and 
the  amending  Act  of  1875,  were  not  for  the  purpose 
of  regulating  trade  and  commerce,  but  merely  to  exact 
certain  qualifications  from  persons  practising  phar- 
macy ;  that  pharmacy  was  a  branch  of  medicine  and 
under  the  control  of  the  Legislature  of  the  Province  of 
Quebec,  and  therefore  dismissed  the  demand  of  the 
appellant  for  an  injunction  against  the  respondents. 
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DoRioN,  C.  J. : — 

The  question  here  is  as  to  the  constitutionality  of  the  Act 
incorporating  the  respondents  and  the  Act  amending  the 
same.  These  questions  (arising  from  the  powers  con- 
ferred on  the  Provincial  and  Dominion  Legislatures)  are 
sm-rounded  with  great  difficulties. 

The  appellant  here  urges  that  the  Quebec  Pharmacy 
Act  of  1875,  which  is  only  an  amendment  of  a  previous 
Act  passed  in  1870,  is  unconstitutional,  on  the  ground 
that  the  Act  attempts  to  regulate  trade  and  commerce, 
a  subject  which  falls  exclusively  within  the  jurisdiction 
of  the  Parliament  of  the  Dominion  of  Canada. 

The  object  of  the  Act  is  not  directly  to  regulate  the 
trade  and  commerce  of  drugs,  but  to  impose  on  persons 
exercising  the  business  of  selling  drugs  and  medicines 
certain  qualifications  for  the  protection  of  the  public.  In 
that  respect  it  is  of  the  same  nature  as  the  several  Acts 


QUEBEC  COURT  oK  QUKEN's  BENCH     AI'l'KAL  SIDE.    •25:1 

requiring  from  persons  oxercisinf?  the  liberal  professions         ism 
of  lawyer,  surgeon,  and  physician  certain  (|uali(ications      uknnkti 
before  they  are  authorized  to  practise :  or  again,  in  the   i>hakma(!kii- 
nature  of  restrictions  imposed  upon  minors,  interdicted  association 
persons,  and  others  who  are  considered  l)y  law  as  unfit    ^'''  ^it^u^c- 
or  unqualilied  to  act  on  their  own  belialf,  either  in  mat-    "'""'""•^^-  ''• 
ters  of  trade  or  in  the  management  of  their  own  business. 
Viewed  in  that  light,  the  Pharmacy  Act  of  1875,  no  more 
than  the  Act  of  1870,   can  be  considered  as  imposing 
restrictions  on  trade.     They  do  not  in  any  way  prohibit 
or  restrict  the  sale  of  drugs  or  medicine,  they  are  mere 
personal  restrictions  imposed  for  the  protection  of  the 
public  on  those  by  whom  such  sale  is  carried  on. 

The  case  of  the  Cifif  of  Frcdcrkton  v.  The  (^)ueen  (1) 
has  been  cited  as  shewing  that  the  Dominion  Parliament 
alone  can  regulate  matters  appertaining  to  trade  and 
commerce.  This  case  has  reference  to  the  Temperance 
Act  of  1878,  passed  by  the  Dominion  Parliament,  which 
had  been  declared  ultra  vires  by  the  Supreme  Court  of 
New  Brunswick,  whose  judgment  was  reversed  by  the 
Supreme  Court  of  Canada. 

Without  entering  into  the  merits  of  that  case,  especi- 
ally since  we  understand  that  an  application  is  to  be 
made  to  carry  it  to  the  Privy  Council  (2),  where  a  final 
settlement  of  the  question  will  be  arrived  at,  we  find 
that  the  two  Acts  are  entirely  different.  The  object  of 
the  Temperance  Act  of  1878,  after  certain  prehminary 
conditions  being  first  accomplished,  is  expressly  to  pro- 
hibit entirely  and  absolutely  the  sale  of  intoxicating 
liquors  within  those  portions  of  the  Dominion  to  which 
the  Act  is  made  to  apply.  In  the  present  case  there  is 
no  prohibition  to  sell  drugs  or  medicines  in  any  part  of 

(1)  3  Can.  S.  C.  R.  505  ;  ante  p.  27. 

(2)  [The  decision  of  the  Supreme  Court  of  Canada  has  since  been  aiKrmed 
by  the  Privy  Council,  Russell  v.  The  Queen,  7  App.  Cas.  829;  ante  p.  12.] 
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the  Province  of  Quebec,  the  provision  is  merely  that 
ch'ugs  and  medicines  shall  only  be  sold  by  persons  havin<^ 
the  qualifications  provided  for  by  the  Act. 

It  is  true  that  incidentally  this  may  be  considered  as 
interfering  in  some  degree  with  the  sale  of  drugs  and 
medicines  in  the  Province  of  Quebec,  since  it  limits  the 
number  of  persons  who  can  do  that  business,  but  it  must 
be  remarked  that  in  many  instances  the  powers  confided 
to  the  Local  Legislatures  trench,  more  or  less,  upon  the 
powers  entrusted  to  the  Dominion  Parliament,  just  as 
the  exercise  of  the  powers  entrusted  to  the  Dominion 
Parliament  must  trench  upon  the  powers  confided  to  the 
Local  Legislatures.  We  have  an  example  of  this  in  the 
recent  case  of  Cashing  v.  Ditpity  (1),  when  it  was  con- 
tended that  those  portions  of  the  Insolvent  Act  of  1875, 
passed  by  the  Dominion  Parliament,  which  interfered 
with  the  procedure  established  by  the  Code  of  Civil  Pro- 
cedure of  Lower  Canada,  or  by  the  Provincial  statutes, 
were  ultra  vires. 

The  Privy  Council,  in  dealing  with  the  question,  took 
a  comprehensive  view  of  the  whole  matter.  Their  Lord- 
ships held  that,  in  assigning  to  the  Dominion  Parliament 
the  subjects  of  bankruptcy  and  insolvency,  the  B.  N.  A. 
Act  of  18(37  intended  to  confer  on  the  Dominion  Legis- 
lature also  the  power  to  interfere  with  the  civil  rights 
and  procedure,  so  far  as  the  subjects  of  bankruptcy  and 
insolvency  might  aft'ect  them.  It  was  there  remarked 
that  it  would  be  extremely  dittieult  to  frame  a  bankrupt 
law  which  would  not  in  a  great  measure  affect  civil  rights 
and,  more  especially,  the  ordinary  procedure  followed  in 
the  Courts  of  the  several  Provinces. 

A  great  many  of  the  powers  given  to  one  Legislature 
must  necessarily  affect  those  given  to  the  other.     Thus 

(1)  5  App.  Caa.  409 ;  arUe,  vol.  1,  p.  252. 
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the  police  regulations  requiring  that  hotels,  taverns,  and        I88I 
saloons  be  closed  at  a  certain  hour  of  the  night,  although     bknnktt 
to  some  extent  affecting  trade  and  commerce,  have  been  pharmacku- 
held  by  several  judgments,  both  in  Upper  and  Lower  AsaocittioN 
Canada,  not  to  be  an  infringement   upon  the  powers    °*''  Q^kc. 
of  the  Federal  Parliament  to  regulate  trade  and  com-    i^o^o^c.j. 
merce. 

We  consider  as  a  proper  rule  of  interpretation  in  all 
these  cases  that,  when  a  power  is  given,  either  to  the  ' 
Dominion  or  to  the  Provincial  Legislatures,  to  legislate  on 
certain  subjects  coming  clearly  within  the  class  of  sub- 
jects which  either  Legislature  has  a  right  to  deal  with, 
such  power  includes  all  the  incidental  subjects  of  legisla- 
tion which  are  necessary  to  carry  on  the  object  which 
the  B.  N.  A.  Act  declared  should  be  carried  on  by  that 
Legislature.  The  determining  of  the  age  or  of  other 
(lualitications  required  b}'  those  residing  in  the  Province 
of  Quebec  to  manage  their  own  business,  or  to  exercise 
certain  professions  or  certain  branches  of  business 
attended  with  danger  or  risk  for  the  public,  are  local 
subjects  in  the  nature  of  internal  police  regulations,  and 
in  passing  laws  upon  those  subjects,  even  if  those  laws 
incidentally  affect  trade  and  commerce,  it  must  be  held 
that  this  incidental  power  is  included  in  the  right  to  deal 
with  the  subjects  specially  placed  under  their  control,  the 
exercise  of  which  cannot  be  considered  to  be  unconstitu- 
tional. The  Pharmacy  Act  of  1875,  in  so  far  as  this  case  is 
concerned,  does  not  regulate  trade  and  commerce.  It 
merely  determines  the  status  of  persons  exercising  the 
business  of  chemist  and  druggist.  This  is  a  civil  right 
coming  clearly  within  the  powers  of  the  Local  Legislature. 
The  judgment  of  the  Court  below  must  therefore  be 
confirmed. 

There  is  nothing  in  the  other  question  raised. 

The  Provincial  Legislature  has  the  right  to  impose 
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1881        fines  and  to  regulate  the  distribution  of  those  fines.  It  can 

Bknnktt     direct  that  a  portion  or  the  whole  of  it  shall  be  for  the 

Pharmacku-  henefit  of  Jhe  prosecutor  or  of  a  municipal  or  other  cor- 

Abswiation  poration,  just  as  it  distributes  the  Provincial  revenue  in  any 

OF  QuKBito.    manner  it  may  choose  to  direct.     It  had  the  same  power 

Dorion,  c.  J.  ^q  g^act  that  the  fines  levied  under  the  Act  should  be  for 

the  benefit  of  the  society  respondent,  as  it  would  have, 

after  receiving  the  fines  as  part  of  the  Provincial  revenue, 

to  order  that  the  amount  should  be  paid  back  to  ihe 

society  for  the  objects  of  its  incorporation. 

Judgment  confirmed. 

Robertson  d  Fleet,  for  appellant. 

Kerr,  Carter  dt  McGibbon,  for  respondents. 
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Reoina  v.  Mohr. 

[Reported  7  Quebec  Law  liejt.  ISS.] 
Local  works  and  HtulertakiiigH — 4^  Vict.  c.  67,  D. 

All  worka  which  are  wholly  within  one  Province,  whether  the 
undertakinf,'  t«)  which  they  belong  be  for  a  commercial  pur- 
pose or  otherwise,  are  within  the  contrr'  ad  subject  to  the 
legislation  of  the  Province  in  which  the^  are  situate,  unless 
they  are  by  the  Parliament  of  Canada  declared  to  be  for  the 
general  advantage  of  Canada,  or  for  the  advantage  of  two  or 
more  of  the  Provinces. 

The  Dominion  Parliament  cannot,  without  such  declaration,  autho- 
rise a  company  to  establish  in  two  or  more  Provinces  works 
needing  special  legislative  authority,  and  which  are  in  their 
nature  local  in  each  Province,  the  jurisdiction  in  such  case 
to  give  the  needed  authority  being  determined  by  the  location 
and  object  of  the  works,  and  not  by  the  circumstance  tliat  the 
company  is  authorized  to  make  them  in  several  Provinces. 

A  company  was  incorporated  by  Act  of  the  Dominion  Parliament 
for  the  purpose  of  establishing  telephone  lines  in  the  several 
Provinces  of  the  Dominion,  but  not  of  connecting  two  or 
more  Provinces  by  telephone  lines,  nor  was  the  undertaking 
declared  to  be  for  the  general  advantage  of  Canada  or  of  two 
or  more  of  the  Provinces,  and  in  the  absence  of  these  con- 
ditions it  was  held  that  the  Act,  so  far  as  it  professed  to  confer 
a  right  to  erect  poles  in  the  streets  of  cities  and  towns,  was 
invalid. 

The  defendant,  agent  of  the  Bell  Telephone  Company 
of  Canada,  was  indicted  for  illegally  erecting  three  tele- 

*  Present— DoBioN,  C.  J.,  Monk,  Rahsat,  Tbssikr,  and  Ckoss,  J  J. 
If 


1881* 
June  8. 


;H'i 


T^  '^ 


1881 

Kkoina 

I'. 

MOHU. 

Statkmknt. 


1; 


MM 


25S    QUEBEC  COURT  OF  QUEEN's  BENCH-  APPEAL  SIDE. 

graph  poles,  in  Buade  Street,  a  leading  thoroughfare  in 
the  city  of  Quebec,  thereby  obstructing  the  Queen's 
highway,  to  the  common  nuisance  of  the  public. 

The  company  was  incorporated  by  Act  of  the  Parlia- 
ment of  Canada,  43  Vict.  c.  C7,  with  power  to  establish 
telephone  lines  in  the  several  Provinces  of  the  Dominion, 
and  to  construct,  erect  and  maintain  lines  along  any 
public  highway,  street,  bridge,  watercourse  or  other  such 
place,  or  across  or  under  any  navigable  waters  either 
wholly  in  Canada,  or  dividing  Canada  from  any  other 
countr}^  •'  provided  that  in  cities,  towns  and  incorporated 
villages,  the  opening  up  of  the  street  for  the  erection  of 
poles  or  for  carrying  the  wires  under  ground  shall  be  done 
under  the  direction  and  supervision  of  the  engineer  or 
such  other  officer  as  the  Council  may  appoint,  and  in 
such  manner  as  the  Council  may  direct,  and  that  the 
surface  of  the  street  shall,  in  all  cases,  be  restored  to  its 
former  condition  by  and  at  the  expense  o?  the  company." 
This  charter,  and  the  consent  of  the  city  Council,  duly 
obtained,  were  relied  on  by  the  defendant  as  a  plea  to 
the  indictment ;  in  the  absence  of  these  conditions  the 
poles  in  question  would  undoubtedly  constitute  an 
obstruction  and  a  nuisance. 

It  appeared  that  the  business  of  the  company,  in  con- 
nection with  the  objectionable  poles,  was  of  a  purely 
local  character  and  confined  to  the  district  of  Quebec, 
and  it  was  not  declared  by  the  charter  to  be  an  under- 
taking incorporated  for  the  general  advantage  of  Canada. 

The  jury,  under  direction  of  the  Court,  found  a  verdict 
of  guilty,  subject  to  the  question  reserved  for  the  deter- 
mination of  the  Court  in  Banco  whether  the  said  com- 
pany had  authority  under  their  statute,  or  were  other- 
wise authorized  by  law,  to  place  the  said  poles  in  the 
said  street ;  and  if  so,  whether  the  Dominion  Legislature 
had  a  legal  right  to  grant  such  authority. 
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RESERVED  CASE. 

The  defendant  Sigismund  Mohr  is  put  upon  his  trial 
upon  an  indictment  for  causing  a  public  nuisance  in 
Buade  Street,  in  the  city  of  Quebec,  to  wit :  for  having 
on  the  thirteenth  day  of  December,  1880,  and  on  divers 
days  and  times  between  that  day  and  the  taking  of  the 
inquisition  on  the  said  indictment,  which  the  grand  jury 
found  a  true  bill  on  the  second  day  of  May,  1881, 
obstructed  a  certain  street,  called  Buade  Street,  situate 
in  the  city  of  Quebec,  in  the  district  of  Quebec,  being 
the  Queen's  common  highway,  by  unlawfully  and  in- 
juriously putting,  planting  and  erecting  in  said  street, 
three  posts  or  poles  commonly  called  telegraph  poles,  and 
ever  since  unlawfully  and  injuriously  permitting,  suffer- 
ing and  causing  said  poles  to  be  and  remain  in  and  upon 
the  Queen's  highway  aforesaid,  whereby  it  was  ob- 
structed and  straitened  so  that  the  Queen's  liege  sub- 
jects could  not  pass  in  said  highway  as  they  were  wont 
to  do  with  their  horses  and  carnages,  to  the  great 
damage  and  common  nuisance  of  all  Her  Majesty's  liege 
subjects  going  and  returning  in  through  and  upon  the 
said  Queen's  highway,  to  the  evil  example  of  ail  others 
in  like  case  offending  and  against  the  peace  of  Our  Lady 
the  Queen,  her  crown  and  dignity. 

The  private  prosecutor,  James  Carrel,  the  Mayor,  the 
City  Engineer,  the  City  Clerk  and  several  other  wit- 
nesses were  examined  in  support  of  the  prosecution,  and 
two  witnesses  for  the  defence. 

The  result  of  the  evidence  went  to  shew  that  the  de- 
fondant  Sigismund  Mohr,  as  agent  and  employee  of  the 
Bell  Telephone  Company  in  the  month  of  December 
1880,  placed  three  telegraph  poles  in  Buade  Street,  in  the 
city  of  Quebec,  on  the  south  side  of  the  street,  one 
opposite  the  office  of  the  "  Telegraph  "  newspaper  owned 
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and  occupied  by  James  Cancel,  the  private  prosecutor, 
one  opposite  Renfrew's  furrier's  establishment,  and  the 
third  at  Poston's  corner,  further  to  the  west.  These 
posts  were  used  by  the  Bell  Telephone  Company  for 
placing  their  wires  thereon,  and  for  the  purpose  of  com- 
municating in  the  course  of  their  business.  The  nar- 
rowest part  of  the  street  is  opposite  the  "  Telegraph  " 
office,  having  there  a  width  of  only  thirty -two  feet,  and 
the  post  placed  at  this  point  is  let  into  the  footpath  which 
for  the  purpose  is  cut  to  the  width  of  eighteen  inches. 
The  other  two  posts  are  placed  in  the  street  immediately 
outside  the  line  of  the  footpath.  The  City  Passenger 
Railway  passes  through  the  same  street  and  terminates 
near  the  "  Telegraph  "  office,  which  it  passes.  It  is  also 
placed  on  the  south  side  of  the  street  very  near  the  foot- 
path :  when  the  car  passes  there  is  but  a  space  of  twelve 
inches  between  it  and  the  post  opposite  the  "  Telegraph  " 
office.  These  posts  are  an  obstruction  which  diminish 
the  free  use  of  the  street,  particularly  the  footpath 
at  the  "  Telegraph  "  office,  which  had  a  width  of 
six  feet  now  diminished  to  about  four  and  a  half 
feet  by  the  erection  of  the  telegraph  pole  at  that 
point.  Previously  to  its  erection  three  foot  passengers 
could  pass  abreast  ;  since,  only  two  can  pass,  and 
that  with  difficulty.  The  obstruction  would  be  dan- 
gerous in  case  of  runaway  horses  or  persons  attempting 
to  get  in  or  out  of  the  city  cars  when  in  motion  near 
the  post. 

The  posts  were  so  placed  in  Buade  Street,  by  the 
defendant  Sigismund  Mohr,  on  behalf  and  by  the  in- 
structions of  the  Bell  Telephone  Company,  who  for  the 
purpose  obtained  the  sanction  and  approval  of  the  city 
corporation.  The  city  engineer  was  first  applied  to  and 
gave  his  sanction  to  have  the  posts  placed  on  the  north 
side  of  the  street  at  points  by  him  selected  and  pointed 


"^ 


QUEBEC  COURT  OF  QUEEN's  BENCH-APPEAL  SIDE.    261 


11 


1881 


Reoina 

V. 
MOHR, 


out  for  the  purpose  ;  but  the  mayor  noticing  the  work  of 
placing  them  going  on  and  ditt'ering  in  opinion  with  the 
engineer,  as  to  the  side  of  the  street  on  which  they 
should  be  placed,  he  stopped  the  work  and  had  the  statkmknt. 
matter  referred  to  the  city  council,  who  adopted  his  view 
and  ordered  the  pos^ts  to  be  placed  on  the  south  side, 
whereupon  the  engineer  selected  the  spots  for  placing 
them  but  has  himself  retained  the  opinion  that  they 
would  have  caused  less  inconvenience  on  the  north  side. 
By  purchasing  rights  from  private  proprietors,  the  com- 
pany might  have  avoided  placing  the  posts  in  the  street. 
This  course  was  recommended  by  the  mayor,  but  was  for 
the  time  found  by  the  company  to  be  impracticable. 
Stretching  the  wires  on  posts  is  the  least  objectionable 
way  of  using  them  in  cities.  Buade  Street  is  a  main 
thoroughfare  between  the  Upper  and  Lower  Town  and  is 
much  frequented.  In  the  district  of  Quebec,  the  Bell 
Telephone  Company  have  3xtended  their  poles  and  wires 
from  Bridgewater  to  Montmorency,  and  are  using  them 
for  the  purpose  of  their  business  in  communicating  within 
and  between  these  points.  They  are  incorporated  under 
the  statute  of  the  Dominion  Parliament,  43  Vict.  c.  G7, 
and  placed  the  said  three  poles  in  said  Buade  Street, 
claiming  that  they  had  a  right  to  do  so  under  the 
authority  given  them  by  statute,  under  the  direction  and 
supervision  of  the  city  engineer  or  such  other  officer  as 
might  be  appointed  by  the  city  council  for  the  purpose, 
and  the  said  municipal  council  and  their  engineer  in 
sanctioning  and  approving  as  they  did  of  the  placing  of 
these  poles  in  the  said  street  did  so  under  the  belief  that 
the  Bell  Telephone  Company  were  authorized  and  had  a 
right  under  said  statute  to  place  said  poles  in  said 
street,  and  that  the  said  municipal  city  council  and  their 
engineer  could  exercise  no  further  or  greater  functions  in 
the  matter  than  to  supervise  and  direct  as  to  the  manner 
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and  localities  in  which  said  poles  should  be  placed  in  said 
street,  which  supervision  and  direction  they  exercised. 

On  this  state  of  facts  the  jury,  under  the  direction  of 
the  Court,  found  a  verdict  of  Guilty  against  the  defend- 
ant, subject  to  the  question  reserved  for  the  determina- 
tion of  the  Court  in  Banco  whether  the  said  Bell  Tele- 
phone Company  had  sufficient  authority  under  said 
statute,  43  Vict.  c.  67,  or  were  otherwise  authorized  by 
law  to  place  said  poles  in  said  street ;  and  if  so,  whether 
the  Dominion  Legislature  had  a  legal  right  to  grant  such 
authority. 

(Signed)        A.  Cross,  J.,  B.  R. 

DORION,  C.  J. : — 

In  the  distribution  of  the  powers  a.ssigned  respectively 
to  the  Dominion  Parliament  and  to  the  Legislatures  of 
each  Province  by  the  B.  N.  A.  Act,  18G7,  the  intention  is 
throughout  made  apparent  not  only  by  the  classification 
of  subjects  but  also  by  express  enactment  that  to  the 
Dominion  Parliament  should  appertain  the  right  to 
legislate  on  subjects  which  from  their  nature  affect  the 
interest  of  the  whole  Dominion,  and  that  all  matters  of  a 
local  nature  affecting  but  one  of  the  Provinces,  or  a  por- 
tion of  a  Province,  are  within  the  control  of  the  Legisla- 
ture of  the  Province  affected  thereby,  unless  excepted 
from  this  general  rule  by  a  special  enactment.  The 
powers  so  conferred  by  sections  91  and  92  of  the  Act  are 
exclusive,  so  that  within  the  limits  a.ssigned  to  the 
Dominion  Parliament  and  to  the  Legislature  of  each 
Province,  these  powers  are  exclusive  and  as  free  from  the 
control  of  the  one  over  the  other,  as  they  are  from  the 
control  of  each  of  the  other  Provinces. 

The  power  conferred  by  section  92  to  make  laws  con- 
cerning the  different  subjects  therein  enumerated  is 
exclusive  and  comprises  "  municipal  institutions  in  the 
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Province,"  that  is  tho  establishment  of  local  govern- 
ments within  the  Province,  "  local  works  and  undertak- 
ings "  generally  without  any  limitations  a.s  to  whether 
such  works  constitute  a  commercial  undertaking  or  not, 
"the  incorporation  of  companies  with  Provincial  objects," 
that  is  whose  objects  are  to  be  carried  out  within  each 
Province — "  property  and  civil  righte  in  the  Province  ; " 
and  io  leave  no  doubt  as  to  the  intention  of  the  Act  this 
section  92  closes  with  the  comprehensive  declaration : 
"generally  all  matters  of  a  merely  local  or  private  nature 
in  the  Province." 

These  general  powers  are  limited  in  certain  cases,  as 
for  instance,  sub-section  29  of  section  91  provides  that 
the  exclusive  legislative  authority  of  the  Dominion  of 
Canada  extends  to  such  classes  of  subjects  [as  are] 
expressly  excepted  in  the  enumeration  of  the  classes  of 
subjects  exclusively  assigned  to  the  Legislature  of  the 
Provinces,  as  for  instance  Marine  Hospitals,  which  aie 
specially  excepted  by  sub-section  seven  of  section  92, 
"  lines  of  steam  or  other  ships,  railways,  canals,  tele- 
graphs and  other  works  and  undertakings  connecting  the 
Province  with  any  other  or  others  of  the  Provinces,  or 
extending  beyond  the  limits  of  the  Province." 

"  Lines  of  steamships  between  the  Province  and  any 
British  or  foreign  country  : 

"  Such  works  as,  although  wholly  situate  within  the 
Province  are  before  or  after  their  execution  declared  by 
the  Parliament  of  Canada  to  be  for  the  general  advantage 
of  Canada  or  for  the  advantage  of  two  or  more  of  the 
Provinces." 

Therefore  all  works  wholly  situate  within  one  Province 
whether  the  undertaking  to  which  they  appertain  be  for 
a  commercial  purpose,  or  otherwise,  no  distinction  being 
made,  are  within  the  control  and  subject  to  the  legislation 
of  the  Province,  in  which  they  are  made,  unless  they  are, 
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by  tho  Parliament  of  Canada,  «Ie<-lare«l  to  l)e  for  tlio 
f^enoral  advantajjjo  of  Canada,  or  for  the  a<lvantajj;e  (»f 
two  or  more  of  the  Provinces. 

This  power  of  the  Provincial  Lcf^islature  is  further 
limited  by  section  91,  in  matters  relatinj^  to  the  ineor- 
poraticm  of  banks,  which  althou<;h  they  may  be  local 
nnist  be  incorporated  by  the  Dominion  Parliament. 

Under  these  provisions  a  liank  may  Ixi  incorporated  by 
the  Dominion  Parliament  to  <io  business  in  the  city  of 
Quebec,  or  in  the  city  of  Montreal,  or  in  both  although 
within  the  Province  of  Queljec,  but  the  Dominion 
Parliament  could  not  authorize  the  estaVjlishment  of  a 
telegraph  in  the  cities  of  Quebec  or  Montreal,  nor  withiji 
any  two  points  within  the  Province  of  Quebec,  unless  it 
declared  that  such  telegraph  be  for  the  advantage  of  the 
Dominion,  or  of  at  least  two  of  the  Provinces  of  the 
Dominion.  For  the  same  reason  the  Dominion  Parlia- 
ment could  not  authorize  the  establishment  of  a  telegraph 
wholly  within  the  Province  of  Ontario,  or  of  any  of  the 
other  Provinces,  for  such  works  and  undertakings  being 
entirely  within  each  Province  are  expressly  declared  to 
be  subject  to  the  exclusive  control  and  legislation  of  the 
Province  within  which  they  are  established.  If  the 
Dominion  cannot  incorporate  separate  companies  for  the 
purpose  of  establishing  separate  lines  of  telegraph  in  one 
or  two  or  more  of  the  Provinces  unless  such  lines  are  to 
connect  two  or  more  Provinces,  or  extend  beyond  the 
limits  of  one  Province,  or  are  expressly  declared  to  be 
for  the  advantage  of  the  Dominion,  or  of  two  or  more 
Provinces,  it  is  because  by  their  nature  these  separate 
telegraph  lines  are  local  works  and  undertakings  subject 
to  the  exclusive  control  of  the  Provincial  Legislatures. 

And  if  the  Dominion  cannot  authorize  separate  com- 
panies to  establish  such  separate  lines  of  telegraph,  whence 
could  it  derive  its  authority  to  incorporate  one  company 
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ti)  estahli.sh  those  Kcvoral  works  ?  It  is  evident  that  the  ixHi 
nature  and  character  of  such  undertakings  cannot  be 
altered  from  bein*'  local  undertakin<:js  to  become  ijeneral 
!  y  the  mere  fact  that  they  are  to  be  estal)liHhed  by  one 
company,  instead  of  several  companies.  Their  character 
is  determined  by  their  location  and  object  or  by  an 
express  declaration  of  the  Dominion  Parliament,  and  not 
by  the  accident  that  the  same  company  is  authorized  to 
make  them  all. 

In  considering  the  nature  and  character  of  the  Bell 
Telephone  Company,  we  must  apply  the  same  rules  as 
are  applicable  to  telegraph  lines,  they  b«  nir  of  the  same 
character,  and  therefore  included  in  the  gimeral  terms  of 
"other  works  and  undertakings,"  to  i  found  in  st'l.  s.  10 
of  section  92  of  the  Act. 

i  rom  the  case  reserved  by  the  len-ntvl  judge  who 
presided  at  the  trial,  it  appears  that  the  Bell  Telephone 
Company  have  extended  their  poles  and  wires  from 
Bridgewater  to  Montmorency,  and  are  using  them  for 
the  purpose  of  their  business  in  r'ommunicating,  vrithin 
and  between  those  two  points,  both  of  which  are  within 
the  district  and  Province  of  Quebec. 

It  is  true  that  by  its  Act  of  incorporation  passed  by 
the  Dominion  Parliament  in  the  forty-third  year  of  Her 
Majesty's  reign,  cap.  67,  the  Bell  Telephone  Company 
is  authorized  to  establish  telephone  lines  in  the  several 
Provinces  of  the  Dominion,  but  the  company  is  not 
incorporated  for  the  purpose  of  connecting  two  or  more 
Provinces  by  telephone  lines,  and  it  can  therefore  estab- 
lish independent  lines  of  telephone  in  each  Province, 
not  connecting  the  one  with  the  other.  Each  such  line 
would  be  a  local  work  or  undertaking,  and  subject  to 
the  Legislature  of  the  Province  in  which  it  might  be 
situated. 

To  give  to  the  Dominion  Parliament  the  power  to 
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authorize  the  Bell  Telephone  Company  to  impede  circu- 
lation and  traffic  in  the  streets  of  Quebec,  one  of  two 
conditions  would  have  been  required :  either  the  com- 
pany should  have  been  incorporated  for  the  purpose  o^ 
connecting  by  telephone  lines  the  Province  with  any 
other  or  others  of  the  Provinces  of  the  Dominion,  or  of 
extending  its  line  of  telephone  beyond  the  limits  of  the 
Province  of  Quebec ;  or  it  should  have  been  declared  by 
the  Parliament  of  Canada  to  be  for  the  general  advan- 
tage of  Canada,  or  for  the  advantage  of  two  or  more  of 
the  Provinces. 

Neither  of  these  conditions  existing,  it  follows  that 
the  Parliament  of  the  Dominion  had  no  authority  to 
confer  on  the  Bell  Telephone  Company  the  right  to 
erect  telegraph  poles  in  the  streets  of  the  city,  which  at 
common  law  are  such  an  impediment  as  to  be  adjudged 
by  a  petty  jury  to  be  a  nuisance.  It  is  not  necessary  to 
decide  whether  or  not  the  whole  Act  of  incorporation  is 
ultra  vires,  it  is  sufficient  for  this  case  that  the  authority 
given  to  erect  telegraph  poles  in  the  streets  of  the  city 
of  Quebec  be  ultra  vires  to  maintain  the  conviction  pro- 
nounced against  the  defendant  by  the  petty  jury. 

There  could  have  been  no  public  nuisance  committed 
by  the  company,  nor  by  its  officers,  in  erecting  their 
telegraph  poles,  according  to  the  directions  provided  for 
by  law,  if  the  authority  to  do  so  had  been  conferred  by 
the  proper  legislr^tive  body ;  but  the  law  being  ultra 
vire><,  the  company  had  no  special  authority  to  erect 
poles  in  the  streets,  and  it  was  a  question  of  fact  to  be 
determined  by  the  jury  whether  in  doing  it,  it  had  so 
obstructed  the  use  of  the  street  as  to  commit  a  nuisance. 
The  Commomuealth  of  Massachusetts  v.  l^he  City  of 
Boston  (1\ 

(1)  Allen  Telegraph  Cases,  365. 
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The  verdict  must  therefore  be  affirmed,  and  this  is  the 
unanimous  judgment  of  the  Court. 

Cross,  J.: — 

To  determine  the  questions  submitted,  one  must  neces- 
sarily pass  in  review  the  provisions  of  the  B.  N.  A.  Act, 
1867,  Imperial  Statute,  30  Vict.  c.  3,  distributing  legisla- 
tive powers  between  the  Dominion  and  the  Provincial 
Legislatures. 

Section  91  attributes  to  the  Dominion  Parliament  the 
power  of  making  laws  in  relation  to  all  matters  not 
coming  within  the  classes  of  subjects  by  that  Act  as- 
signed exclusively  to  the  Legislatures  of  the  Provinces. 

If  the  rule  thus  laid  down  remained  unqualified,  the 
division  of  powers  to  a  certain  extent  would  be  com- 
paratively easy,  because  section  92,  by  declaring  that 
in  each  Province  the  Legislature  may  exclusively  make 
laws  in  relation  to  matters  coming  within  the  classes  of 
subjects  thereinafter  enumerated,  would  require  only 
the  due  consideration  of  the  subjects  so  enumerated, 
an  accurate  appreciation  of  the  latitude  to  which  they 
might  be  fairly  carried,  and  their  complete  exclusion 
from  the  powers  assigned  to  the  Dominion  Legislature, 
to  leave  within  the  exclusive  domain  of  the  latter  the 
entire  remaining  legislative  authority,  and  thus  arrive 
at  a  principle  of  division  not  difficult  of  application, 
save  in  the  measure  of  latitude  to  be  given  to  the  dif- 
ferent classes  of  subjects  delegated  to  the  Provincial 
Legislatures  in  appreciating  which  it  would  have  to  be 
borne  in  mind  that  the  special  powers  to  the  full  extent 
of  their  significance  should  exclude  the  general,  and  con- 
sequently trench  upon  and  take  away  from  the  otherwise 
unlimited  power  of  the  Dominion  Legislature  all  the 
authority  included  in  the  terms  of  the  special  attribu- 
tion^ 
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But  by  proceeding  with  the  reading  of  section  91,  it 
will  be  found  that  this  simple  rule  of  construction  be- 
comes modified,  and  although  it  continues  to  have  a 
general  bearing  on  the  whole  subject,  it  is  evident  that 
the  purpose  of  the   Legislature  c^"^^    not  have   been 
carried  out,  without  the  introduction  of  provisions  which 
materially  vary  its  general  scope ;   hence  the  clause  in 
question  continues  to  declare  that,  for  greater  certainty, 
bu*;  not  so  as  to  restrict  the  generality  of  the  terms 
therein  used,  the  exclusive  legislative  power  of  Parlia- 
ment extends  to  all  matters  coming  within  the  classes  of 
subjects  '^numerated  in  connection  with  that  section,  no 
that  we  have  a  series  of  special  powers  attributed  to 
each  of  the  respective  Legislatures,  some  of  which  may 
have  very  indefinite  limits,  and  some  of  which  in  each 
series  may  be  found  in  their  extension  to  overlap  and 
interfere  with  the  extension  of  some  in  the  other  series, 
those   not   included  in  either  falling  of   course  to  the 
jurisdiction  of  the  Dominion  Parliament,  including  those 
specially  excepted  in  the  enumeration  of  powers  attri- 
buted to  the  Local  Legislatures. 

There  being  thus  afforded  chance  of  mutual  encroach- 
ment, it  becomes  necessary  in  such  case  to  adopt  a  rule 
whereby  it  can  be  decided  whether  a  particular  law  is  (.r 
is  not  ultra  vires  of  the  Legislature  which  enacted  it, 
and  perhaps  for  this  purpose,  when  it  is  found  that  the 
main  object  of  a  law  is  clearly  within  the  power  of  the 
Legislature  that  enacted  it,  what  it  contains  as  mere 
incidents,  if  essential  to  its  operation,  should  not  be 
readily  treated  as  ultra  vires,  although  such  provisions 
may  seem  to  invade  the  powers  of  the  other  Legislature, 
unless  clearly  in  opposition  to  the  letter  of  the  statute. 

Again  there  are  powers  common  to,  and  included  in 
the  attributions  of  both  Legislatures,  depending  chiefiy 
upon  the  facts  as  to  whether  the  object  of  the  law  be  of 
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a  local  or  general  nature,  and  telegraphs  are  especially 
of  this  character. 

Number  10  of  section  92  includes  within  the  powers 
of  the  Local  Legislatures  "  local  works  and  undertakings 
other  than  such  as  are  of  the  following  classes, — 

"  a.  Lines  of  Steam  or  other  Ships,  Railways,  Canals, 
Telegraphs,  and  other  works  and  undertakings  connect- 
ing the  Province  with  any  other  or  others  of  the  Prov- 
inces, or  extending  beyond  the  limits  of  the  Province : 

"  c.  Such  works  as,  although  wholly  situate  within 
the  Province,  are  before  or  ofter  their  execution  declared 
by  the  Parliament  of  Canada  to  be  for  the  general  advan- 
tage of  Canada  or  for  the  advantage  of  two  or  more  of 
the  Provinces," 

As  no  such  declaration  as  that  last  mentioned  appears 
to  have  been  made  regarding  the  undertaking  of  the 
Bell  Telephone  Company,  this  provision  cannot  apply, 
but  the  exception  contained  in  the  provision  in  letter 
"a"  is  applicable,  implying  that  the  Provincial  Legisla- 
tures cannot  establish  telegraphs  connecting  the  Province 
with  any  other  or  others  of  the  Provinces  or  extending 
beyond  the  limits  of  the  Province,  leaving  it  to  be  in- 
ferred that  they  can  establish  telegraphs  within  their 
respective  Provinces,  provided  that  they  are  works  of  a 
local  nature ;  and  leaving  it  equally  to  be  inferred  that 
the  Dominion  Parliament  can  establish  telegraphs,  pro- 
vided they  are  works  of  a  general  nature  applicable  to 
the  whole  Dominion,  or  more  than  one  of  its  Provinces ; 
and  inasmuch  as  the  Dominion  Parliament  are  given  the 
regulation  of  navigation  and  shipping  it  may  be  a  ques- 
tion whether  the  Local  Legislature  could  grant  to  such  a 
company  the  power  to  carry  their  works  over  a  navi- 
gable river. 

With  these  observations  made,  I  propose  now  to  come 
directly  to  the  question  submitted,  which  in  effect  is, 
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whether  the  Dominion  Statute,  43  Vict.  c.  67,  the  charter 
of  the  Bell  Telephone  Company,  authorized  that  company 
to  place  the  three  telegraph  poles  complained  of,  in  Buade 
Street,  and  whether  by  granting  such  authority  the  Do- 
minion Parliament  exceeded  its  powers. 

Among  other  powers,  section  2  of  that  Act  authorized 
the  company  to  build,  establish,  construct,  maintain,  and 
operate  any  line  or  lines  for  the  transmission  of  messages 
by  telephone  in  Canada  or  elsewhere,  and  to  make  con- 
nection with  any  line  or  lines  of  telegraph  or  telephone 
companies  in  Canada  or  elsewhere. 

By  section  3,  the  company  was  authorized  to  con- 
struct, erect,  and  maintain  its  line  or  lines,  along  the 
line  or  lines  of  any  public  highway,  streets,  bridges, 
water-courses,  or  other  such  places,  or  across  or  under 
any  navigable  waters,  either  wholly  in  Canada,  or  divid- 
ing Canada  from  any  other  country ;  and  by  section  4, 
the  company  was  authorized  to  purchase  or  lease,  any 
telephone  line  in  Canada  or  elsewhere. 

It  is  obvious  that  the  Dominion  Parliament  did,  by 
the  charter  in  question,  authorize  the  placing  of  poles 
in  public  streets,  and  consequently  in  Buade  Street,  in 
the  city  of  Quebec,  the  same  as  in  any  other  street,  on 
condition  always  of  conforming  to  the  charter.  Did 
the  Dominion  Parliament  exceed  its  authority  in  grant- 
ing such  a  charter  ? 

To  my  mind,  there  could  be  no  doubt  of  the  power  of 
the  Dominion  Parliament  to  authorize  the  establishment 
of  a  general  system  of  telegraphy  throughout  the  Do- 
minion, extending  from  British  Columbia  to  Nova  Scotia, 
and  that  lines  even  of  a  local  character  for  connecting 
Provinces  or  crossing  navigable  rivers,  to  be  legal  should 
have  the  stamp  of  their  authority,  which  would  be  suffi- 
cient in  either  of  the  cases  mentioned,  without  the 
necessity  of  invoking  the  provision  contained  in  sub- 
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section  "c"  of  No.  10  of  section  92  of  the  B.  N.  A.  Act,  and 
declaring  the  particular  work  to  be  for  the  general  ad- 
vantage of  Canada,  or  of  two  or  more  Provinces  ;  a  pro- 
vision by  which  they  might  deprovincialize  any  local 
work.  To  my  mind,  it  is  equally  clear,  that  the  charter 
contained  in  the  statute,  43  Vict.  c.  67,  is  not  ultra  vires 
of  the  Dominion  Parliament,  and  if  the  Bell  Telephone 
Company  had  conformed  to  it,  they  had  a  perfectly  legal 
charter ;  but  did  they  conform  to  it  in  such  a  manner  as 
to  be  able  to  in\  oke  its  protection  ? 

It  has  been  made  a  question  whether  the  telephone, 
not  invented  until  after  confederation,  should  be  con- 
sidered in  the  same  category  as  telegraphy.  It  differs 
in  this,  that  the  one  communicates  intelligence  by  sounds, 
the  other  by  marks,  one  is  speaking,  the  other  writing  ; 
the  former  being  more  in  the  nature  of  local,  from  its 
circumscribed  operation,  consequent  on  the  limited  dis- 
tance to  which  the  voice  can  be  carried.  Nevertheless 
both  have  been,  by  decisions  in  the  United  States,  in- 
cluded, and  perhaps  reasonably  so,  in  one  class,  as 
modifications  of  communication  by  electricity.  The 
parties  in  this  case  seem  to  have  accepted  this  principle 
without  objection,  and  the  question  whether  the  under- 
taking is  of  a  local  or  general  nature  is  not  affected  by 
this  consideration. 

It  is  obvious  from  the  proof,  as  stated  in  the  reserved 
case,  that  the  establishment  of  the  undertaking  of  the 
Bell  Telephone  Co.,  in  the  district  of  Quebec,  is  one 
purely  of  a  local  character,  intended  to  serve  local  pur- 
poses, chiefly  for  the  convenience  of  the  city  ;  it  extends 
beyond  its  limits,  but  not  even  out  of  the  district,  and 
has  no  pretension  to  connect  Provinces,  or  even  to  cross 
navigable  rivers.  Being  a  local  work,  it  is  unauthorized 
by  the  Dominion  charter,  ami  is  not  such  a  work  as  that 
charter  contemplates.     If  it  be  thereby  literally  autho- 
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rized,  it  is  of  such  a  nature  as  to  be  ultra  vires  of  the 
Dominion  Legislature. 

The  placing  of  telegraph  poles  in  the  streets  of  a  city 
must  of  necessity  straiten  and  diminish  the  free  ordinary 
use  of  such  streets  for  traffic  and  circulation.  It  is  con- 
sequently, if  unauthorized  by  competent  legal  authority, 
a  nuisance  at  common  law.  If  authorized  by  such 
authority  it  ceases  to  be  a  nuisance,  and  takes  the  posi- 
tion of  a  franchise  or  privilege. 

In  the  case  of  Regina  v.  The  United  Kingdom  Elec- 
tric  Teleqraph  Co.  (1),  an   unauthorized   company  was 
held  to  have  committed  a  common  nuisance,  by  placing 
telegraph  poles  in  an  ordinary  country  road,  being  a 
Queen's  highway.     The  abstract  note  of  the  reporter  a.s 
to  the  holding  is  as  follows  : — "  A  permanent  obstruc- 
tion, such  as  the  posts  of  a  telegraph  erectf  i  on  a  high- 
way and  placed  there  without  lawful  authority,  whereby 
the  way  is  rendered  less  commodious  to  the  public  than 
before,  is  an  unlawful  act  and  amounts  to  a  nuisance, 
and   the  circumstance  that  the  posts  were  not   placed 
upon  the  repaired  and  metalled  part  of  the  highway  nor 
upon  an  artificially  formed  footpath,  but  on  the  waste 
on   each   side   of   the   way,   makes   no   difference  even 
though  a  jury  might  be  of  opinion  that  a  sufficient  space 
for  the  public  use  remained  unobstructed."     And  in  the 
case  of  the  establishment  of  the  Bell  Telephone  Co.,  in 
the  district  of  Quebec,  being  a  local  work,  falling  ex- 
clusively within  the  jurisdiction  of  the  Local  Legislature, 
it  could  not  be  authorized  by  a  charter  from  the  Domin- 
ion  Parliament,   purporting   to   grant   authority    for  a 
general  undertaking  for  the  whole  Dominion,  or  for  the 
advantage  of  two  or  more  Provinces;  such  general  under- 
taking being  alone  within  the  competency  of  the  Do- 
minion Parliament,  by  the  form  of  charter  adopted.    The 

(1)  9  Cox,  C.  C,  174  ;  Allen  Telegraph  Cases,  180. 
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placing  of  the  telegraph  poles  in  Buade  Street  was  conse- 
quently a  common  nuisance,  and  the  verdict  should 
stand. 

An  argument  might  be  used,  which  has  not  been 
pressed  in  this  case,  that  the  right  to  regulate  telegraph 
and  telephone  companies  pertains  to  the  Dominion  Par- 
liament as  a  part  of  "  trade  and  commerce."  On  this 
ground,  it  appears  that  in  the  United  States  they  have 
been  decided  to  be  under  the  Federal  power.  (See 
Doutre's  work  on  the  Constitution  of  Canada,  page  237, 
and  the  cases  there  cited ;)  but  this  reasoning,  if  of  any 
force,  would  prove  too  much,  as  by  transference  to  the 
particular  class  of  "  trade  and  commerce,"  it  would  place 
them  within  the  exclusive  jurisdiction  of  the  Dominion 
Parliament,  when,  in  so  far  as  they  are  local  works,  they 
are  manifestly  attributed  to  the  local  authority  by  No. 
10  of  section  92,  B.  N.  A.  Act. 

There  is  some  authority  for  their  not  being  considered 
within  the  power  of  the  Local  Parliaments  when  their 
object  includes  the  going  out  of  a  Province,  or  the  cross- 
ing of  a  navigable  river ;  for  instance,  by  reference  to 
the  work  last  quoted,  page  234.  An  extract  is  there 
given  from  the  Sessional  Papers,  1877,  No.  89,  page  87. 
On  the  4th  December,  1874,  the  Minister  of  Justice  con- 
curred in  a  report  of  his  deputy,  advising  the  Governor- 
General  to  disallow  an  Act  of  the  Nova  Scotia  Legis- 
lature, incorporating  certain  persons  under  the  name  of 
"  The  Anglo-French  Steamship  Co."  for  the  purpose  of 
running  a  steamer  or  steamers  to  and  from  ports  in 
Nova  Scotia,  the  Island  of  St.  Pierre  Miquelon  and 
Newfoundland,  on  the  ground  that  it  was  shewn  on  the 
face  of  the  Act,  that  it  incorporated  a  line  of  steamships 
extending  beyond  the  limits  of  the  Province,  and  between 
the  Province  and  a  British  port,  as  also  a  foreign  country, 
and  that  it  obviously  came  within  one  of  the  classes 


1881 
Beoina 

V, 
MOHR. 

CroBB,  .7. 


i 


I  ; 


'!:i:l 


I 

:      I 

'I; 


*  \ 


1   ;! 


' 

P 

: 

1 

1 

I, 

■ 

I 

■l 

«i 

t 

■     1 

, 

:; 

i 
i 

j 

l| 

'  ! 

i: 
( 

' 

• 

1881 
Kkoina 

V. 
MOHR. 

Cross,  J. 


*  i 


i     i 


III  ^ 

4# 


274    QUEBEC  COURT  0¥  QUEEN'S  BENCH-APPEAL  SIDE. 

mentioned  in  the  B.  N.  A.  Act,  sec.  92,  sub-s.  10,  classes 
"a"and"b." 

On  the  25th  March,  1875  (Sess.  Papers  1877,  No.  89, 
page  84),  the  Minister  of  Justice  concurred  in  a  report 
of  his  deputy,  advising  the  disallowance  of  another  Act 
of  the  same  Legislature  (N. S.),  c.  82  of  1874,  entitled: 
"An  Act  to  incorporate  the  Eastern  Steamship  Co.," 
which  stated  that  the  company  would  be  entitled  to 
run  steamers  on  the  coast  of  the  Province  and  elsewhere, 
the  disallowance  being  suggested  for  the  same  reason. 

An  Act  passed  by  the  Legislature  of  Nova  Scotia 
in  1874,  entitled :  "  An  Act  to  incorporate  the  Halifax 
Company  (Limited),"  giving  rights  to  cross  rivers  with- 
out reference  to  the  rights  of  navigation,  was  disal- 
lowed by  the  Governor-General,  as  not  being  for  purely 
local  works  or  undertakings,  nor  an  Act  for  the 
incorporation  of  a  Company  with  provincial  objects 
merely,  or  objects  of  a  merely  local  or  private  nature  in 
the  Province,  but  for  objects  beyond  the  power  of  a 
Local  Legislature.  (Dom.  Sess.  Papers,  1877,  No.  89, 
page  86.) 

If  these  be  accepted  as  authority,  it  would  strengthen 
the  opinion  that  the  charter  of  the  Bell  Telephone  Co.  is 
valid,  and  only  required  the  establishment  thereunder 
of  such  works  as  were  of  a  character  to  be  Dominion 
works,  of  a  general  nature  or  utility,  or  connecting  Prov- 
inces, or  crossing  navigable  rivers,  to  entitle  the  company 
to  avail  themselves  of  its  protection  and  privileges ;  but 
that  the  establishment  of  a  purely  local  work,  within  one 
Province,  did  not  entitle  them  to  the  benefit  of  the  Act. 

Verdict  sustained. 

J.  O'Farrell,  R.  J.  Bradley  and  Jules  Tessier,  for  the 
private  prosecutor. 

Irvine,  Q.C.,  and  Pemhertcn,  for  the  defendant. 
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Hon.  L.  0.  Loranger,  Atty.-Gen Appellant; 


V. 


The  Colonial  Building  &  Investment 
Association 


\  ..Respondents. 


Powers  of  Dominion  Parliament — Property  and  civil  rights — Matter 
oj  a  merely  local  or  private  ^lature — 31'  Vict.  c.  103,  D. 

The  Dominion  Parliament  has  no  power  to  incorporate  an  associa- 
tion for  the  purpose  of  buying,  leasing,  and  selling  landed 
property  and  buildings,  the  operations  of  a  society  for  such 
purpose  aflfecting  exclusively  property  and  civil  rights  within 
the  Province  where  they  are  carried  on;  and  therefore  the 
Act  37  Vict.  c.  103,  incorporating  the  Colonial  Building  and 
Investment  Association  for  such  objects,  was  held  to  be  ultra 
vires,  though  power  was  given  by  said  Act  to  carry  on  opera- 
tions throughout  the  Dominion. 

Monk,  J. ,  dissenting. 

This  was  an  appeal  from  a  judgment  rendered  by  the 
Superior  Court  at  Montreal  (Caron,  J.),  on  the  9th  July, 
1881,  dismissing  the  petition  of  the  appellant. 

The  question  was  whether  the  Federal  Parliament 
exceeded  its  powers  in  granting  a  charter  to  the  com- 
pany respondent,  whose  operations  and  business,  it  was 
alleged,  were  limited  to  the  Province  of  Quebec,  and 
were  of  a  purely  local  or  private  nature. 

Mr.  Oirouard,  Q.C.,  for  the  appellant,  submitted  that 
the  Colonial  Building  and  Investment  Association,  the 
respondents,  acted  as  a  corporation  within  the  Province 
of  Quebec  exclusively,  and  that  their  business  was  build- 

*  Present  :—DoBiON,  C.  J.,  Monk,  Tkssieb,  Cross,  and  Babt,  J  J. 
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1882  ing,  buying,  leasing,  and  selling  landed  property  and 
LoRANoER  buildings,  and  lending  money  on  the  security  of  mort- 
The Colonial  g^gc  on  real  estate  in  the  Province;  that  the  operations 
Invkhtmknt'  ^^  ^^^6  company  had  been  limited  to  the  Province  of 
AsHOfiATioN.  Quebec^  and  were  of  a  local  or  private  nature,  affecting 
AutJUMENT.  property  and  civil  rights  in  the  Province,  and  therefore 
the  Association  could  not  be  legally  incorporated  except 
by  the  Legislature  of  the  Province  of  Quebec.  The 
incorporation,  however,  had  been  effected  not  by  Pro- 
vincial Act,  but  by  an  Act  of  the  Parliament  of  Canada, 
in  1874  (37  Vict.  c.  103),  which,  it  was  submitted,  was 
ultra  vires,  and  null  and  void.  The  present  petition 
had  been  presented  at  the  solicitation  of  John  Fletcher, 
of  Rigaud,  a  holder  of  forty -seven  shares  in  the  capital 
stock  of  the  Association,  of  $1,000  each,  transferred  to 
him  by  William  Rudden,  one  of  the  promoters  of  the 
Association.  The  prayer  of  the  appellant  was  that  the 
Association  be  adjudged  and  declared  to  have  bean 
illegally  incorporated,  and  that  it  be  declared  dissolved. 
The  only  witness  examined  was  the  secretary  of  the 
Association,  W.  L.  Maltby,  whose  evidence  shewed  that 
the  operations  of  the  Association  had  been  confined  to 
Montreal  and  its  vicinity,  and  that,  owing  to  the  depres- 
sion of  busmess,  no  steps  had  been  taken  for  the  exten- 
sion of  the  business  in  other  parts  of  the  Dominion. 
Mr.  Girouard  cited  L' Union  St.  Jacques  v.  Belisle  (1), 
McClanaghan  v.  St.  Ann's  Mutual  Building  Society  (2), 
Reg.  V.  Mohr  (3),  TJve  Queen  Insurance  Company  v. 
Parsons  (4). 


Mr.  Robertson,  for  the  respondent,  said  the  petition 
did  not  allege  that  the  Dominion  Parliament  had  not 
power  to  grant  the  charter,  but  merely  set  out  that  the 

(I)  L.  R.  6  P.  C.  31 ;  ante,  vol.  1,  p.  63,  (2)  3  L.  N.  61;  ante,  p.  237. 

(3)  7  Q.  L.  R.  183 ;  ante,  p.  257.    (4)  7  App.  Ca8.  96, 116 ;  ante,  vol.  1,  p.  265. 
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business  had  so  far  been  of  a  local  nature,  and  that  the        i«"^2 
Association  should  therefore  be  restrained  and  dissolved,    lokanuku 
The  real  question,  however,  was  whether  the  Federal  thb  Colonial 
Parliament  had  power  to  grant  the  charter,  for,  if  it  had  ^lilvEsTMKNT" 
been  legally  chartered,  the  mere  fact  that  it  had  not  ^^»*»"^tion. 
so  far  availed  itself  of  all  its  powers  would  offer  no    Aruumknt. 
ground  for  declaring  it  illegally  incorporated.     Now,  it 
would  be  seen  that  the  powers  conferred  by  this  charier 
were  not  such  as  could  be  asked  from  or  granted  by 
the  Local  Legislature.     Power  was  given  to  deal  in  all 
kinds  of  securities,  stocks,  bonds,  or  debentures,  to  act 
as  an  agency  and  trust  company ;  to  issue  and  negotiate 
bonds,   etc.;    and   by  section    11,  the  Association   was 
authorized  to  establish   offices  or  agencies   in  London 
(England),  New  York,  and  any   city  or  town   in   the 
Dominion.     The  Act  authorized  operations  which  would 
involve  commercial   relations   with   persons  in  all   the 
Dominion,  and  gave  the  Association  the  right  to  carry 
on  commercial  business.     The  Judge  in  the  Court  below 
was  therefore  right  in  declaring  that  the  Act  in  question 
referred  to  trade  and   commerce,  and  was  within  the 
jurisdiction  of  the  Federal  Parliament.     Reference  was 
made  to  two  Acts  passed  recently  by  the  Dominion  Par- 
liament  after   full    discussion  in   Committee — one   to 
enlarge  and  extend  the  powers  of  the  "  Credit  Foncier 
Franco-Canadien,"  a  company  incorporated  by  the  Pro- 
vincial Legislature,  and  the  other  an  Act  to  incorporate 
the  "Credit  Foncier  of  the  Dominion  of  Canada,"  the 
objects  of  which  were  almost  identical  with  those  of  the 
corporation  respondents.     It  was  also  pointed  out  that 
this  action  was  really  in  the  private  interest  of  a  share- 
holder— Mr.  Fletcher — who  was  endeavouring  to  evade 
payment  for  the  stock  subscribed  by  him. 
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IN**-'        should  be  confirmed.     The  fact  that  the  society  had  not 
LoKANiiKu    yet  used  all  its  powers,  was  not  a  reason  for  its  disso- 
ThkCo'i.onial  Jution. 

HUII.DIMJ  AND 
IWKSTMKNT 

AHsom-noN.  The  judgment  of  the  Court  is  af;  follows :— "  Consider- 
M()nk^j.  jjjg  ^j^g^^  ^^Q  operations  which  ap[)ear  to  have  been 
carried  on  by  the  company  respondents,  have  been  so 
carried  on  exclusively  within  the  Province  of  Quebec, 
and  have  been  of  the  nature  and  description  following, 
to  wit :  the  buying,  leasing,  and  selling  of  landed  prop- 
erty, buildings  and  appurtenances  thereof,  the  purchase 
of  building  materials  to  construct  villas,  homesteads, 
cottages  and  other  buildings  and  premises,  and  the 
selling  and  letting  the  same,  and  the  establishment  of  a 
building  or  subscription  fund  for  investment  or  building 
pui-poses,  and  acting  as  agents,  which  operations  have 
been  confined  to  the  city  of  Montreal  and  its  vicinity, 
within  the  said  Province  of  Quel>ec;  considering  that 
said  operations  have  been  in  their  nature  local  and  Pro- 
vincial, and  for  Provincial  oVjjects,  affecting  exclusively 
property  and  civil  rights  within  the  said  Province,  there- 
fore not  within  the  control  or  jurisdiction  of  the  Do- 
minion Legislature,  but  such  as  the  Legislature  of  the 
Province  of  Quebec  alone  could,  under  sub-sections  11, 
13  and  16  of  section  92  of  the  B.  N.  A.  Act  of  1867,  deal 
with,  and  such  Legislature  of  the  Province  of  Quebec 
only  had  the  right  to  incorporate  a  company  to  carry 
said  objects  into  effect,  and  that  to  the  exclusion  of  the 
Dominion  Legislature ;  considering  that  said  company 
respondents  have  not  been  incorporated  by  the  legis- 
lature of  the  Province  of  Quebec,  nor  under  or  by  virtue 
of  any  law  in  force  in  the  said  Province,  but  have 
assumed  and  carried  on  operations  in  the  said  Province 
under  an  Act  of  incorporation  of  the  Dominion  Parlia- 
ment passed  in  the  thirty-seventh  year  of  Her  Majesty's 
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reign,  being  c.  103,  the  said  Dominion  Parliament  having         1«S2 
no  right  to  incorporate  a  company  with  power  to  carry     i,„banokr 
out  such  objects;  con.-..Jering  that  by  the  law.s  in  force  fp„j,QoLOj„^j, 
in  the  Province  of  Quebec,  corporations  are  not  entitled  'Ynvkhtmknt" 
to  acquire  or  hold  immovable  property  uidess  thereto  Amhociation. 
authorized  by  some  special  law  emanating  from  a  legally      M.mk^.i. 
constituted  authority  having  power  to  make  such  law, 
and  the  respondents  have  not  shewn  that  any  special 
law  or  authority   sanctioned    by  law    exists  to  entitle 
them  to  hold  or  possess   real   or   immovable   property 
within  the  Province  of  Quebec;  and  considering  that 
there  is  error  in  the  judgment  rendered  in  this  cause  by 
:'»?,  Superior  Court  sitting  at  Montreal  on  the  9th  day 
of  July,  1881,  doth  reverse,  annul,  and  set  aside  the  said 
judgment,  and  proceeding  to  render  the  judgmect  which 
the  said  Superior  Court  ought  to  have  rendered,  doth 
adjudge  and  declare  that  the  said  company,  respondents, 
had  and  have  no  right  to  act  as  a  corporation  for  or  in 
respect  of  any  of  the  said  operations  of  buying,  leasing 
or  selling  of  landed  property,  buildings  and  appurten- 
ances thereof,  or  the  purchase  of  building  materials  to 
construct  villas,  homesteads,  cottages  or  other  buildings 
and  premises,  or  the  selling  or  letting  of  the  same,  or 
the  establishment  of  a  building  or  subscription  fund  for 
investment  or  building  purposes,  or  the  acting  as  agents 
in  connection  with  such  operations  as  the  aforesaid  or 
any  like  affairs,  or  any  matter  of  property  or  civil  rights, 
or  any  objects  of  a  purely  local  or  Provincial  nature,  in 
any  manner  or  way  within  the  said  Province  of  Quebec, 
and  doth  prohibit  the  said  company  respondents  from 
acting  as  *a  corporation  within   the   said   Province   of 
Quebec  for  any  of  the  ends  and  purposes  aforesaid,  and 
this  Court  doth  further  condemn  the  said  company  to 
pay  the  appellant  the  costs  as  well  of  the  Court  below 
as  of  the  present  appeal." 
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The  Corporation  of  Three  Rivers Appellant; 

V. 

Sulte Respondent. 

[Reported  5  Legal  News,  330.] 

Intoxicating  liquors,  power  to  prohibit  sale  of — Municipal  Institu- 
tions— B.  N.  A.  Act,  s.  92,  sub-sec.  8 — 38  Vict,  c.  76,  Q, 

The  state  of  things  existing  in  the  confederated  Provinces  at  the 
time  of  Confederation,  and  more  particularly  that  which  was 
recognised  by  law  in  all  or  most  of  the  Provinces,  is  a  useful 
guide  in  the  interpretation  of  the  meaning  attached  by  the 
Imperial  Parliament  to  indefinite  expressions  employed  in  the 
B.  N.  A.  Act. 

At  the  time  of  Confederation,  the  right  to  prohibit  the  sale  of  in- 
toxicating liquors  was  possessed  by  the  municipal  authorities 
under  tlie  laws  in  force  respecting  municipal  institutions  in 
the  then  Province  of  Canada  and  in  Nova  Scotia,  and  conse- 
quently is  to  be  deemed  included  in  the  provision  as  to 
"municipal  institutions"  contained  in  sec.  92,  sub-s.  8,  of  the 
B.  N.  A.  Act. 

The  Provincal  Legislatures  have  the  power  for  the  purposes  of 
municipal  institutions  to  pass  a  prohibitory  liquor  law  or  a 
liquor  law  which  is  prohibitory  except  under  certain  conditions  ; 
this  power  is  not  incompatible  with  the  right  of  the  Dominion 
Parliament  to  pass  a  prohibitory  liquor  law  for  the  whole 
Dominion. 

Ramsay,  J. : — 

The  evidence  in  this  case  is  formal  and  gives  rise  to 
no  difficulty.    Two  questions  come  up  on  this  appeal : 

1st.  Is  the  corporation,  appellant,  authorized  to  pass 

♦  Present :— Dorion,  C.  J.,  Monk,  Ramsay,  Tessier,  and  Baby,  J.T. 


QUEBEC  COURT  OF  QUEEN'S  BENCH— APPEAL  SIDE.    281 

the  by-la v7  of  the  3rd  April,  1877,  under  the  local 
legislation,  so  far  as  that  Legislature  can  authorize  ? 

2nd.  Has  the  Loiial  Legislature  such  rjght  ? 

With  regard  to  the  first  of  these  questions,  it  appears 
that,  on  the  3rd  of  April,  1877,  an  amendment  was  passed 
to  a  by-law  made  in  1871  regulating  that  a  license  fee  of 
$200  should  be  paid  by  any  one  authorized  to  retail 
liquors,  before  the  certificate  of  the  corporation  to  enable 
the  party  to  obtain  a  license  was  granted.  The  statute 
under  which  this  by-law  is  justified  is  the  38  Vict.  c.  76, 
s.  75  (2),  by  which  it  is  provided  that  "  the  said  council 
shall  have  power  to  make  by-  laws  : 

"1 

"2.  For  determining  under  what  restrictions  and  con- 
ditions, and  in  what  manner  the  collector  of  iiJand 
revenue  for  the  district  of  Three  Rivers,  shall  grant 
licenses  to  merchants,  traders,  shopkeepers,  tavern- 
keepers,  and  other  persons  to  sell  such  liquors." 

This  seems  clear  enough,  but  it  is  said  that  the  License 
Act  of  1878  limited  the  powers  of  the  corporation.  By 
section  36  of  that  Act  (41  Vict.  c.  3,  Q.)  it  is  enacted 
that  "  on  each  confirmation  of  a  certificate,  for  the  pur- 
pose of  obtaining  a  license  for  the  cities  of  Quebec  and 
Montreal,  the  sum  of  d>^  is  paid  to  the  corporation  of 
each  of  tb.ise  cities;  and  to  other  co-porations  for  the 
same  object,  within  the  limits  of  their  jurisdiction,  a  sum 
not  exceeding  $20  may  be  demanded  and  received." 

Section  37  :  "  The  preceding  provision  does  not  deprive 
cities  and  incorporated  towns  of  the  rights  which  they 
have  by  their  charters  or  by-laws." 

It  is  probable  that  the  Legislature  intended  to  say  that, 
"  the  preceding  provision  does  not  deprive  incorporated 
cities  and  towns  of  the  rights  which  they  may  have 
under  any  by-law  made  in  conformity  with  their  respec- 
tive charters."     It  may  be  further  said  in  support  of  this 
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reading  of  the  statute,  that  the  general  principle  is  that 
special  laws  are  not  presumed  to  be  repealed  by  general 
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OP         ones  unless  they  are  incompatible  or  expressly  repealed. 

Three  Kivers 
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In  so  far,  then,  as  incorporated  towns,  other  than 
Quebec  and  Montreal,  are  concerned,  it  seems  to  leave  in 
force  any  by-law  then  existing,  made  in  conformity  with 
a  special  charter.  Therefore,  as  the  by-law  was  made  in 
1871  and  amended  in  1877,  a  year  before  the  41  Vict., 
the  proviso  of  sec.  37  excepts  these  by-laws  from  the 
provision  of  sec.  36.  Whether  a  new  by-law  made  sub- 
sequent to  1878  would  be  so  covered,  it  is  not  now 
necessary  to  decide. 

As  to  the  second  question :  Sub-section  9  of  sec.  ^'^  of 
the  B.  N.  A.  Act,  gives  the  Local  Legislatures  the  it 
to  make  laws  in  relation  to  "shop,  saloon,  ta'^ern, 
auctioneer  and  other  licenses  in  order  to  the  raising  of  a 
revenue  for  provincial,  local  or  municipal  purposes." 
The  statute  does  not  say  that  the  Local  Legislatures  can 
only  oblige  shopkeepers,  etc.,  to  take  out  a  license,  but 
that  they  may  make  laws  "  in  relation  to  "  such  licenses. 
That  is  a  distinction  which  seems  to  have  escaped  obser- 
vation in  the  case  of  Angers  v.  The  Queen  Ins.  Co.  (1), 
probably  because  the  pretension  of  the  Quebec  Govern- 
ment was  that  the  impost  was  in  the  nature  of  a  license, 
and  being  for  the  purpose  of  raising  revenue  for  the 
Province  it  was  thought  to  be  within  the  powers  of  the 
Local  Legislature.  Here  the  question  is  simpler.  The 
Local  Legislature  has  the  power  exclasively  to  legislate 
in  relation  to  shop,  saloon,  tavern,  auctioneer  and  other 
licenses,  provided  it  be  for  the  purpose  of  raising  a 
revenue  for  provincial,  local  or  municipal  purposes.  It 
has  no  authority  under  this  subsection  to  go  further. 

The  statute  cited  in  the  case  under  our  consideration 
is  not  an  authorization  to  the  municipal  council  to  tax 


(1)  Ante,  vol.  1,  p.  117. 
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by  way  of  license,  but  an  Act  allowing  the  municipality 
to  put  restrictions  generally  on  the  sale  of  liquors.  It  is  xhk 
true  the  by-law  has  given  to  this  prohibition  the  effect  Corporation 
of  raising  revenue  for  municipal  purposes ;  but  this  will  Thrkk  Rivbrs 
not  cure  the  want  of  jurisdiction  of  the  statute,  for  a 
statute  ultra  vires  does  not  remain  in  force  for  a  part, 
because  some  fractional  part  is  within  the  powers  of  the 
Legislature,  unless  it  appears  that  the  subject  beyond 
the  powers  of  the  Legislature  is  perfectly  distinct  from 
that  within,  and  that  each  is  a  separate  declaration  of 
the  legislative  will.  This  is  not  the  case  here.  We 
think,  therefore,  so  far  as  sub-sec.  9,  s.  92,  of  the 
B.  N.  A.  Act  is  concerned,  it  does  not  justify  the  statute 
in  question.  As  the  case  was  referred  to  at  the  argument, 
it  may  be  well  to  remark  that  the  decision  of  the  Supreme 
Court  in  Severn  v.  The  Queen  (1),  is  not  in  point  in  this 
case.  We  are  not  therefore  called  upon  to  discuss  the 
ingenious  application  of  the  doctrine  of  ejusdem  generis 
to  the  classes  of  matters  which  the  Local  Legislatures 
may  license,  nor  to  decide  what  the  genus  is  which  in- 
cludes an  "  intelligence  office  "  and  excludes  a  "  brewer." 

But  we  have  still  to  determine  another  question, 
whether  sub-sec.  8  does  not  cover  the  exercise  of  the 
power  assumed  by  the  Legislature  of  Quebec. 

It  may  be  at  once  conceded  that  the  power  to  pass 
prohibitory  liquor  laws  is  not  essential  to  the  existence 
of  municipal  institutions,  and  that  consequently  in  a  very 
restricted  reading  of  sub-sec.  8,  it  would  not  justify  t^e 
Local  Legislature  in  passing  a  prohibitory  liquor  law. 
But,  it  may  fairly  be  asked,  whether  it  was  the  intention 
of  the  Imperial  Parliament  in  an  enumeration  of  this  sort 
to  confine  "  municipal  institutions  "  to  those  matters  only 
which  are  of  the  essence  of  municipal  institutions  ?  If 
such  was  the  intention  of  Parliament,  a  wide  field  for 
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1882        speculation  was  left  open,  or  it  was  contemplated   to 

The        restrict  municipal  institutions  within  very  narrow  limits. 

OF         It  would  seem,  however,  we  have  not  to  determine  what 

HKEK    ivKRs  jnstitutions   are  essential  to  municipal  existence  in  the 
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abstract,  but  the  meaning  of  the  term  at  the  time  of 
Confederation.  In  so  far  as  the  Province  of  Quebec  is 
concerned,  municipal  institutions  were  the  creation  of 
special  statutes.  The  general  Act  was  passed  no  longer 
back  than  185.5.  It  was  introduced  under  the  title  of 
"  The  Municipal  and  Road  Act."  Roads  and  their  main- 
tenance, bridges,  ferries,  fords,  prevention  of  abuses  pre- 
judicial to  agriculture,  police  regulations,  and  many  other 
matters  were  subjected  to  municipal  control.  Among 
other  things  county  councils  were  given  the  power  to 
make  by-laws  "  for  prohibiting  and  preventing  the  sale 
of  all  spirituous,  vinous,  alcoholic  and  intoxicating 
liquors,  or  to  permit  such  sale  subject  to  such  limitations 
as  they  shall  consider  expedient;"  "for  determining 
under  what  restrictions  and  conditions,  and  in  what 
manner  the  revenue  inspector  of  the  district  shall  grant 
licenses  to  shopkeepers,  tavern-keepers,  or  others,  to  sell 
such  liquors."  (See  Con.  Stat.,  L.  C,  cap.  24,  sec.  26,  sub- 
ss.  11  and  12.)  In  1857  the  City  of  Three  Rivers  was 
incorporated,  and  as  the  Municipal  and  Road  Act  was 
repealed  as  far  as  it  affected  or  might  affect  Three 
Rivers,  the  two  sn^  sections  11  and  12,  above  quoted, 
were  re-enacted  in  precisely  the  same  words  for  the  new 
incorporation.  (See  20  Vict.  c.  129,  s.  :i7,  foot  of  p.  493 
and  p.  494.)  These  statutes  were  in  force  at  the  time  of 
Confederation. 

In  1858  an  Act  was  passed,  styled  "  An  Act  respecting 
the  municipal  institutions  of  Upper  Canada ; "  and  in 
that  Act  powers  similar  to  those  just  enumerated  as 
being  accorded  to  Lower  Canada  and  to  Three  Rivers 
particularly,    were    given  to   municipalities  in  Upper 
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Canada.     (See  Con.  Stat..  U.  C,  c.  54,  s.  246.)     And  this        1882 
legislation  was  also  in  force  up  to  the  time  of  Conf edera 
tion. 

By   the  municipal  system  in  force  in  Nova  Scotia,  Thrkk  Hiv 
prohibitory   powers   were   possessed   by   the  municipal 
authorities.     (See  Rev.  St.  N.  S.,  c.  133,  vi.) 

As  to  New  Brunswick,  we  have  not  found  any  statute 
conferring  such  powers ;  but  at  any  rate  we  have  the 
two  great  Provinces  of  Confederation,  and  one  of  the 
smaller  ones,  persistently  including  amongst  municipal 
institutions  the  right  to  prohibit  the  sale  of  strong 
drink.  We  cannot  help  thinking  that  this  was  sufficient 
to  bring  prohibitory  liquor  laws  within  the  powers  of 
local  legislation  as  forming  part  of  "  municipal  institu- 
tions "  within  the  meaning  of  the  B.  N.  A.  Act.  With 
Chief  Justice  Richards,  we  think  that  we  ought  to  look 
"  at  the  state  of  things  existing  in  the  Provinces  at  the 
time  of  passing  the  B.  N.  A,  Act,  and  the  legislation  then 
in  force  in  the  different  Provinces  on  the  subject,  and  the 
general  scope  and  object  of  Confederation  then  about  to 
take  place  "  (1),  when  determining  the  value  of  indefinite 
terms  in  the  Act.  But  in  the  case  of  The  City  of  Fred- 
ericton  v.  The  Queen  (2),  it  was  decided  by  the  Supreme 
Court  that  the  Dominion  Parliament  has  alone  the  power 
to  pass  a  pi'ohibitory  liquor  law.  It  is  true  this  decision 
goes  somewhat  beyond  the  real  i^sue,  which  is  as  to  the 
right  of  the  Dominion  Parliament  to  pass  a  prohibitory 
liquor  law,  which  is  quite  a  different  thing.  Still,  we 
presume  the  point  was  fully  argued  before  the  Court. 

It  may  be  well  to  mention  for  the  sake  of  precision, 
which,  in  quoting  judgments,  is  of  more  importance  than 
the  multiplicity  of  references,  that  the  question  in  Cooey 
v.  Brovie  (3),  was  not  whether  the  Local  Legislatures 

(1)  [Severn  v.  The  Queen,  2  Can.  S.  C.  R.  p.  97 ;  ante,  vol.  1,  p.  440.] 

(2)  3  Can.  S.  C.  R.  605  ;  ante,  p.  27.  (3)  21  L.  C.  J.  182 ;  post. 
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1882        could  pass  a  prohibitory  liquor  law,  but  whether  I  e 
prohibitory  law  of  the  old  Province  of  Canada  was  still 
in  force.    We  were  all  of  opinion  that  it  was.     This 
Thhke^Rivers  (Jecision,  then,  was  so  far  exactly  similar  to  the  decision 
in  Sauv^  v.  The  Corporation  of  Argenteuil  (1),  and  in 
the  cases  of  Hart  v.  Missisquoi  (2),  and  Poitras  v.  The 
City  of  Quebec  (3),  except  that  in  the  two  last  cases  the 
Judge  expressed  the  opinion  that  if  the  Temperance  Act 
of  1864  had  been  repealed  by  the  Local  Legislature,  he 
would  have  held  that  the  Local  Legislature  could  not 
have   re-enacted  it.     Incidentally,  in  Cooey  v.  Brome, 
Chief  Justice  Dorion  expressed  a  different  opinion  ;  and 
as  a  general  proposition,  I  may  say,  parenthetically,  I 
do  not  see  how  a  Legislature  has  power  to  repeal  what 
it  cannot  re-enact.     Of  course,  it  may  sometimes  in- 
directly do  so,  or  do  what  will  have  a  similar  effect. 
The  reversal   of   Cooey  v.   Brome   in  this   Court  was 
not,  however,  on  this  question  at  all,  but  on  the  question 
of  whether  the  by-law  had  been  lawfully  voted ;  so  it 
appears  that  the  consent  reversal  arrangement  in  the 
Supreme   Court,  of  which   we  have  heard  something, 
signifies  even  less  than  was  at  first  supposed.     By  not 
taking  the  state  of  things  existing  in  at  least  three  of 
the  Provinces  at  the  time  of  passing  the  B.  N.  A.  Act 
and  the  legislation  then  in  force,  we  arrive  at  the  incon- 
venient  conclusion  that  the  municipal  institutions,  as 
they  existed  prior  to  Confederation,  cannot  be   main- 
tained by  local  legislation ;  and  that,  as  in  the  present 
case,  a   municipality   would  be   shorn   of  most  useful 
powers,  by  the  simple  operation  of  a  surrender  of  its 
charter,  in  order  that  the  legislation  may,  for  conven- 
ience sake,  be  amended  or  consolidated.     It  is  maintained 
that  to  renew  these  powers  there  must  be  joint  legisla- 
tion, if  that  be  lawful,  which  is  open  to  some  doubt. 


(1)  21  L.  C.  J.  119.    (2)  2  Q.  L.  E.  170 ;  post.    (3)  9  Rev.  Leg.  531 ;  post. 
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The   consequences  of  arriving  at  such  a  conclusion        1882 
compel  us  to  look  for  some  other  mode  of  dealing  with        thk 
the  statute.     Since  this  case  was  argued,  we  have  seen  Cobi'()ratiok 
a  decision  of  Chief  Justice  Meredith,  in  the  case  of ''^"^*'*;,*^^^'''"^ 
Blouin  V.  The  Corporation  of  Quebec  (1),  in  which  the 
case  of  The  City  of  Fredericton  v.  The  Queen  is  reviewed. 
The  case  of  Blouin  does  not  involve  the  question  now 
before  this  Court,  but  the  Chief  Justice  drew  attention 
to  a  distinction  between  the  case  before  him  and  that 
before  the  Supreme  Court,  which  has  been  frequently 
recognised,  and  which  it  is  important  to  keep  in  view ; 
namel}'',  that  where  a  power  is  specially  granted  to  one 
or  other  Legislature,  that  power  will  not  be  nullified  by 
the  fact  that,  indirectly,  it  affects  a  special  power  granted 
to  the  other  Legislature.     This  is  incontestible  as  to  the 
power  granted  to  Parliament  (sect.  91  last  alinea,  B.N. A. 
Act),  and   probably  it  is  equally  so  as  to  the  power 
granted  to  the  Local  Legislature.     In  other  words,  it  is 
only  in  the  case   of  absolute  incompatibility  that  the 
special  power  granted  to  the  Local  Legislature  gives  way. 
As  an  example  of  the  application  of  this  principle, 
and  also  as  an  authority  bearing  on  the  present  case,  we 
may  refer  to  the  case  of  Poulin  v.  The  Corporation  of 
Quebec  (2),  where  Chief  Justice  Meredith  held  that  "  the 
Provincial  Legislatures,  under  the  power  given  to  them, 
may,  for  the  preservation  of  good  order  in  the  munici- 
palities  which   they  are  empowered   to  establish  and 
which  are  under  their  control,  make  reasonable  police 
regulations,   although   such    regulations   may    to    some 
extent  'a^     lere  with  the  sale  of  spirituous  liquors."   And 
so  he  hoiU  that  the  provisions  of  a  statute,  "  ordering 
houses  in  which  spirituous  liquors,  etc.,  are  sold,  to  be 
closed  on  Sundays,  and  every  day  between  eleven  o'clock 
of  the  night  until  five  of  the  morning,  are  police  regula- 


M'fl 


i  ■  Mi 


!:;! 


i:    li 


(1)  7  Q.  L.  R.  18 ;  post. 


(2)  7  Q.  L.  E.  337. 
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1882  tions  within  the  power  of  the  Legislature  of  the  Province 
The  of  Quebec."  That  ease  came  up  to  this  Court  and  the 
Corporation  judgment  was  confirmed.  It  supports  the  theory  that  a 
Threk  Rivers  prohibitory  liquor  law  may  be  within  the  powers  of  a 
Local  Legislature,  and  it  limits  the  generality  of  the 
doctrine  of  The  City  of  Fr'edericton  v.  The  Queen,  that 
Parliament  can  alone  pass  a  prohibitory  liquor  law. 

It  may  be  useful,  and  it  is  certainly  fair,  to  remaik  that 
Chief  Justice  Meredith  argues  that  his  decision  in  the 
Poulin  Case  is  not  absolutely  incompatible  with  the 
decision  in  the  case  of  the  City  of  Fredericton.  Be  this 
as  it  may,  the  case  of  Poulin  does  not  decide  that  there 
may  not  be  a  prohibitory  liquor  law  of  such  a  character 
as  to  be  really  an  interference  with  trade  and  commerce 
rather  than  a  police  regulation.  Neither  have  we  to 
decide  that  here,  for  we  can  see  no  distinction  in  prin- 
ciple between  this  case  and  that.  Pculin's  Case  limits 
the  time  during  which  spirituous  liquors  may  be  sold  in 
Quebec,  the  by-law  under  the  statute  controls  the  class 
of  persons  who  shall  be  allowed  to  sell  them  by  the  far 
from  novel  device  of  a  tax.  This  tax  is  in  the  sense  of 
sub-section  9,  which  therefore,  to  some  extent,  justifies 
the  action  of  the  corporation,  although  sub-section  9 
cannot  be  said  to  bo  ihe  basis  of  the  law,  as  was  shewn 
at  the  beginning  of  uhis  note. 

We  hold,  then,  that  under  a  proper  interpretation  of 
sub-section  8,  the  right  to  pass  a  prohibitory  liquor  law 
for  the  purposes  of  municipal  institutions,  has  been 
reserved  to  the  Local  Legislatures  by  the  B.  N.  A.  Act. 

We  have  suspended  our  judgment  in  this  case  for  an 
unusual  length  of  time,  awaiting  the  decision  of  the 
Privy  Council  in  the  case  of  Russell  v.  Tlie  Queen  (1),  in 
the  hope  that  we  might  find  some  rule  authoritatively 
laid  down  which  might  help  us  in  adjudicating  on  this 

(1)  7  App.  Cas.  829 ;  ante,  p.  12. 
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case  and   in  that  of  Hamilton  v.   TJte  Toiunship    of       1882 
Kingsey.     In  this  we  have  been,  to  some  extent,  disap-        thk 
pointed.     Their  Lordships  have  remained  strictly  within  Corpoiution 
the  issues  submitted  to  them,  and  have  held  that  the  Thbkk^Kivkr8 
Canada  Temperance  Act  of  1878  does  not  interfere  with 
sub-sections  9,  13,  and  16  of  section  92  of  the  B.  N.  A. 
Act ;  but  that  it  is  an  Act  dealing  with  public  wrongs 
rather  than   with   civil  rights,  that  it  is  a  matter  of 
general  and  not  merely  of  a  local  or  a  private  nature 
in  the  Province,  and  that  if  it  affects  the  revenues  of  a 
Province  it  is  only  incidentally.     We  need  hardly  say 
that  this  is  only  a  very  brief  summary  of  their  Lord- 
ships'  argument,   but   their    reasoning    will    command 
general  assent,  not  only  owing  to  the  source  from  which 
it  comes,  but  also  from  its  cogency.     The  Judicial  Com- 
mittee then  lays  down  that  the  Dominion  can  pass  a 
general  prohibitory  liquor  law  ;  it  has  specially  declined 
to  lay  down  any  rule  as  to  the  other  sub-sections  than 
those  submitted  and  the  one  alluded  to  by  Chief  Justice 
Ritchie  ;  and  therefore  it  has  not  either  expressly  or  by 
implication  maintained  that  the  Dominion  Parliament 
can  alone  pass  a  prohibitory  liquor  law,   or  rather  a 
liquor  law  which  is  prohibitory  except  under  certain 
conditions,  as,  for  instance,  subject  to  a  license  for  the 
purposes  of  the  revenue. 

It  may  perhaps  be  said  that,  allowing  the  Local  Legis- 
latures to  interfere  in  the  prohibition  of  the  sale  of 
liquor,  Parliament  having  generally  dealt  with  the  sub- 
ject, might  be  inconvenient.  In  the  particular  case,  we 
think  no  inconvenience  is  to  be  apprehended  ;  but,  even 
if  it  were  otherwise,  we  should  not  be  disposed  to  think 
an  argument  based  on  such  an  objection  conclusive.  The 
true  check  for  the  abuse  of  powers,  as  distinguished 
from  an  unlawful  exercise  of  them,  is  the  power  of  the 
central  Government  to  disallow  laws  open  to  the  former 
19 
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1882       reproach.    Probably  to  a  certain  class  of  mind  this  inter- 

Thk        ference  appears  "  harsh  "    and  provocative  of  "  grave 

oiipouATioN  complications,"  as  has  been  said ;  but  this  is  hardly  an 

^""*^*^^^'^""^  argument  in  favour  of  the  Courts  extending  their  juris- 


V. 
UULTB. 

Uaiusiiy,  J. 


diction  to  relieve  the  central  Government  of  its  responsi- 
bility. It  seems  to  be  fairer  to  leave  the  rule  of  expe- 
diency to  be  applied  by  a  body  responsible  to  the  people 
at  large,  rather  than  to  a  comparatively  irresponsible 
body  like  a  Court.  We  are  therefore  to  reverse  the 
judgment  in  this  case,  with  costs. 

Judgment  reversed. 
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*David  H.  Pope Ap2)ellant,       1872 

V,  March  H 

John  Griffith Respondent.        — 

[Rcjwrtcd  10  L.  C.  Jurist,  169.] 
Criminal  Procedure — Crime — B.  N.  A.  Act,  a.  91,  sub-a.27. 

A  Provincial  Legislature  has  power  to  regulate  procedure  affecting 
penal  laws  which  such  Legislature  has  authority  to  enact. 

Breach  of  a  Provincial  Statute  is  not  a  "  crime  "  within  the  meaning 
of  s.  91,  sub-8.  27,  of  the  B.  N.  A.  Act. 

In  this  case  the  appellant  had  been  summarily  con- 
victed by  two  Justices,  under  ss.  4  and  5  of  the  Quebec 
License  Act,  for  that  he  did,  at  the  Township  of  Hatley, 
on  the  8th  January,  1872,  at  the  inn  (a  place  of  public 
resort)  occupied  by  him  in  Hatley  aforesaid,  unlawfully 
keep  and  suffer  to  be  kept  and  have  in  his  possession,  for 
retail  at  said  inn,  a  quantity  of  spirituous  liquors,  without 
having  a  license  to  that  effect,  and  was  condemned  to 
pay  a  penalty  of  $20  and  costs,  and,  in  default  of  imme- 
diate payment,  to  be  committed  to  gaol  for  three  calendar 
montha,  unless  said  fine,  etc.,  should  be  sooner  paid.  The 
appellant  deposited  the  amount  of  the  penalty  and  costs, 
as  required  by  section  195  of  the  License  Act,  and 
appealed  to  the  Court  of  Queen's  Bench,  discharging 
the  functions  of  the  Court  of  Quarter  Sessions,  there 
being  no  Court  of  Quarter  Sessions  in  the  District  of  St. 
Francis. 

*  [This  and  the  three  following      ject,  are  printed  together,  and  in 
cases,  as  they  relate  to  the  same  sub-     their  chronological  order.] 
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1872 


Tho   points   urged   by   the  appellant   were   that  the 

PoPB        conviction    was   not   supported    Vjy   the   evidence,   that 

GniKKiTH.     there  was  no  proof  that  the  appellant  kept  liquors  for 

Statkmknt.    ^^^^    ^y    retail,  or    otherwise,  and  that    sections    4,    '>, 

142,  152,  1(51  and  JOG  of  the  License  Act,  in  virtue  of 

which  sections  the  appellant  had   been  convicted,  were 

:■  •        illegal  and  null,  and  that  the  Legislature  of  the  Province 

.       of  Quebec  was  not  authorized   or  empowered  to   enact 

these  sections,  which  are  in  excess  of  the  powers  conferred 

by  the  B.  N.  A.  /  ct,  18C7,  upjn  Local  Legislatures,  which 

have  no  power  to  alter  or  amend  the  mode  of  procedure 

or  the  laws  of  evidence  in  criminal  matters,  or  to  alter 

the  criminal  law  of  this  Province,  nor  to  prescribe  the  mode 

by  which  the  appellant  should  be  tried  for  tho  alleged 

ott'ence  committed  by  him,  and  that  the  said  Legislature 

could  not  give  to  the  Justices  the  power  of  trying  said 

offence  in  a  summary  manner.     The  appellant  referred  to 

section  91  of  the  B.  N.  A.  Act,  1867,  which  gives  to  the 

Dominion  Legislature  exclusive  legislative  authority  over 

"the  criminal  law,  except  the  constitution  of  Courts  of 

Criminal  Jurisdiction,  but  including  the  procedure  in 

criminal  matters." 

After  argument,  the  Court  expressed  a  doubt  whether 
an  appeal  existed  from  a  conviction  rendered  under 
the  Quebec  License  Act ;  and  a  re-hearing  was  had  upon 
this  point;  when  the  appellant's  counsel  referred  to 
the  DominioK  t'tatutc  32-33  Vict.  c.  31,  s.  65,  amended 
and  altere*!  Vy  33  Vict.  c.  27,  s.  1,  which  provides 
for  appeals  from  summary  convictions  made  by  Justices 
out  of  sessions;  also  to  section  195  of  the  License 
Act,  which  prescribes  the  conditions  necessary  to  be 
complied  with  before  an  appeal  can  be  allowed,  and  to 
section  150  of  the  same  Act,  which  provides  that  such 
provisions  of  c.  103  of  the  Consolidated  Statutes  of 
Canada  as  are  not  inconsistent  with  the  License  Act 


''If' 
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shall  apply  to  all   prosecutions   instituted  thereunder.        1872 
Also  to  Con.  Stat.  C,  c.  103,  ss.  65,  GC.  p^ 


Mr.  Q.  H.  Buiiaae  for  appellant. 

Mr.  J.  S.  Sanborn,  Q.C.,  for  respondent. 

Ramsat,  J.: —  •  • 

This  case  comes  before  this  Court,  exercising  the  juris- 
diction of  a  Court  of  General  Sessions,  on  an  appeal  from 
a  conviction  by  two  Justices  under  the  License  Act  of 
this  Province 

The  conviction  is  under  s.  4,  34  Vict.  c.  2,  of  the 
Statutes  of  Quebec.  The  complaint  is  that  appellant  did 
unlawfully  keep  and  suffer  to  be  kept  and  had  in  his 
possession,  at  the  inn  occupied  by  him,  being  a  place  of 
common  resort,  for  sale  by  retail,  certain  spirituous 
liquors,  without  having  a  license. 

The  grounds  of  the  appeal  are  substantially  that  the 
conviction  is  not  supported  by  the  evidence,  and  that 
the  Act,  in  so  far  as  it  prescribes  any  criminal  procedure* 
is  beyond  the  powers  of  the  Legislature  of  the  Province 
of  Quebec. 

With  regard  to  the  second  of  these  questions,  I  have 
no  doubt  that  it  is  competent  for  this  court,  or  indeed 
for  any  court  in  this  Province,  incidentally  to  determine 
whether  any  Act  passed  by  the  Legislature  of  the  Prov- 
ince be  an  act  in  excess  of  its  powers.  This  is  a  neces- 
sary incident  of  the  partition  of  the  legislative  power 
under  the  B.  N.  A.  Act,  without  reserving  to  any  special 
court  the  jurisdiction  to  decide  as  to  the  constitutionality 
of  any  of  the  Legislatures.  The  establishment  of  a 
general  court  of  Appeal  for  Canada,  under  the  power 
given  to  Parliament  by  section  101  of  the  B.  N.  A.  Act, 
will  not  relieve  the  other  courts  of  the  duty  of  deciding 
as  to  the  constitutionality  of  Statutes ;  but,  if  an  appeal 
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lies  to  a  general  court  from  every  juclf]fment  declaring  an 
Act  to  be  unconstitutional,  it  will  have  the  effect  of 
making  the  jurisprudence  certain  and  uniform  on  these 
important  questions.  In  the  meantime  it  will  be  most 
inconvenient  if  the  powers  of  the  Legislature  are  to 
be  questioned  in  cases  like  the  present  to  be  decided  by- 
one  Judge,  or  on  the  return  of  writs  of  habeas  corpus, 
and  even  by  a  simple  Justice  of  the  Peace.  Such  decisions 
will  have  little  or  no  general  authority,  so  that  we  may 
fairly  anticipate  to  see  the  most  conlJicting  jurisprudence 
arising  in  the  different  Provinces  and  perhaps  in  the 
same  Province.  But  with  this  inconvenience  I  have 
nothing  to  do,  further  than  to  point  it  out  as  illustrated 
by  the  case  before  me. 

The  argument  of  the  appellant  is,  that  by  the  B.  N.  A. 
Act  the  powers  of  the  Dominion  Parliament  are  enume- 
rated, and  also  those  of  the  Local  Legislatures;  that 
[among]  the  powers  of  the  former  are  "  the  criminal  law, 
except  the  constitution  of  Courts  of  Criminal  Jurisdic- 
tion, but  including  the  procedure  in  cr^iminal  matters;" 
and  that  among  the  powers  of  the  Local  Legislatures  is 
the  imposition  of  punishment  by  fine,  penalty,  or  imprison- 
ment for  enforcing  any  law  of  the  Province  made  in 
relation  to  any  matter  coming  within  any  of  the  classes 
of  subjects  enumerated  in  sec.  92  of  the  B.  N.  A.  Act. 
Appellant  at  once  admits  that  the  Local  Legislature  had 
the  power  to  attach  a  fine,  penalty  or  imprisonment  to 
the  sale  or  keeping  of  spirituous  liquors  without  a  license ; 
but  that  having  done  that,  a  crime  was  created,  and  that 
all  the  procedure  connected  with  the  infliction  of  punish- 
ment for  this  crime  must  necessarily  be  fixed  by  Parlia^ 
ment,  and  could  not  be  fixed  by  the  Legislature  of  tlie 
Province.  In  support  of  this  pretension^appellant  main- 
tains that  every  infraction  of  a  public  law  to  which  any 
penalty  is  attached  is  a  crime. 
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The  question  natura''.y  suggests  the  preliminary  inves- 
tigation as  to  whether  any  appeal  lies  from  a  conviction 
under  the  Quebec  License  Act.  On  Tuesday  last  I 
intimated  my  doubts  to  counsel,  and  my  attention  was 
directed  to  ss.  150  and  195  of  the  License  Act. 

It  may  be  presumed  from  section  195,  that  the  Provin- 
cial Legislature  assumed  that  there  was  an  appeal,  but  it 
seems  to  me  to  be  going  too  far,  to  say  that  the  Legisla- 
ture took  it  for  granted  that  the  appeal  was  that 
prescribed  by  the  Act  of  Parliament,  32  and  33  Vict.  c. 
31,  s.  65.  All  that  section  195  says  as  regards  appeals  is, 
that  the  delay  for  giving  notice  of  appeal  shall  be  forty- 
eight  hours.  Under  c.  99,  Con.  Stat.  C,  the  delay  is 
three  days.  This  is  a  step  towards  assimilating  the 
statute  law  of  the  Province  to  that  of  the  Dominion  in 
this  respect ;  it  is,  therefore,  the  reverse  of  an  admission 
that  Parliament  has  the  power  to  prescribe  rules  for  con- 
ducting prosecutions  under  Provincial  legislation.  But, 
whatever  may  have  been  the  prevailing  impression  with 
regard  to  the  matter,  we  must  look  to  the  Dominion  Act 
as  our  guide. 

Whatever  may  be  the  definition  of  a  crime,  I  would 
remind  those  who  lean  too  much  upon  definitions,  of  their 
danger;  it  will  not  fcs  deriied  that,  in  one  sense  of 
the  word,  the  act  of  which  appellant  is  accused  is  a 
crime ;  but  it  i?  equally  plain  that  it  is  not  a  crime  in 
the  sense  oi  sub- sec.  27,  f=.ec.  91,  of  the  B.  N.  A.  Act.  Now 
if  the  signiticiilion  attached  to  the  word  "criminal"  is 
restricted,  when  referring  to  law  in  this  sub  .j"  :.^a,  why 
should  it  be  used  in  a  difierent  sense  when  applied  to 
procedure  ?  It  cannot  be  presumed  that  in  one  short 
paragraph,  particixlarly  a  p<»ragraph  of  ar.  enumeration  of 
powers,  the  Legislature  ihould  have  irtended  to  apply 
two  different  meanings  to  ^he  same  w^id,  especially  when 
by  doing  so  they  would  ba  transferring  the  legislation 
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with  regard  to  a  purely  local  matter  to  Parliament.  The 
rule  is  all  the  other  way.  Sub-section  IG  of  section  92, 
reserves  to  the  Local  Legislature  generally,  the  right  to 
make  laws  affecting  all  matters  of  a  merely  local  or 
private  nature  in  the  Province.  What  can  be  more  local 
than  the  procedure  to  give  force  to  a  local  law  ?  If  this 
view  be  correct,  it  is  not  a  question  of  clashing,  and  the 
provision  of  section  91,  giving  superior  authority  to  the 
enumeration  of  the  powers  of  Parliament;  does  not  apply. 
The  powers  are  perfectly  distinct.  Parliament  makes 
the  laws  of  procedure  affecting  the  criminal  law  which  it 
enacts,  each  of  the  Legislatures  make  the  laws  of  pro- 
cedure affecting  the  penal  laws  which  they  enact  respec- 
tively. I  am,  therefore,  of  opinion  that  the  appeal  does 
not  lie  under  the  Dominion  Act,  32  and  33  Vict.  c.  31,  s.  65. 

[The  learned  judge  then,  after  discussing  the  question 
whether  an  appeal  was  given  otherwise,  and  concluding 
that  it  was  not,  proceeded :] 

I  am,  therefore,  under  the  necessity  of  declaring  that 
this  Court  has  no  jurisdiction  in  this  case,  and,  therefore, 
that  the  appeal  must  be  dismissed,  and  the  record  be 
remitted  to  the  Court  below.  Having  no  jurisdiction  at 
all  in  the  matter,  I  cannot  award  costs. 

Appeal  dismissed. 
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QUEBEC  SUPERIOR  COURT. 
Ex  PARTE  Duncan. 

[Reported  16  L.  C.  Jurist,  188.] 

Crimiiuil  Pr-^cedure — Civil  matters — B.  N.  A.  Act,  s.  91,  sub-s.  27; 
s.  92,  sub-s.  15—34  Vict.  c.  2,  Q. 

A  Provincial  Legislature  has  power  to  regulate  procedure  affecting 
penal  laws  which  such  Legislature  has  authority  to  enact. 

A  Statute  of  Quebec  having  provided  that  no  proceedings  in  civil 
matters  before  a  District  Magistrate  should  be  removed  to  any 
other  Court  by  certiorari  or  otherwise,  it  was  held  that  a 
proceeding  before  a  District  Magistrate  for  the  enforcement  of 
penalties  under  the  License  Law  of  the  Province  was  a  civil 
proceeding  within  this  enactment,  and  that  the  right  to  cer- 
tiorari was  taken  away. 

DUNKIN,  J.: — 

This  is  an  application  for  a  writ  of  certiwari,  to  bring 
up  a  conviction  by  the  District  Magistrate  for  this  Dis- 
trict, at  the  suit  of  the  Revenue  Officer,  under  the  Peddler 
clauses  of  the  Quebec  Act,  34  Vict.  c.  2,  commonly  known 
as  the  QueliGc  License  Act. 

[The  learned  Judge,  after  stating  the  facts  and  the 
grounds  of  the  application,  the  fifth  of  which  was,  "  Be- 
cause the  Act,  34  Vict.  c.  2,  of  the  Province  of  Quebec, 
known  as  the  Quebec  License  Act,  under  which  the 
present  prosecution  was  brought,  is  unconstitutional,  and 
was  so  made  and  framed  by  the  Quebec  Legislature  with- 
out any  authority  so  to  do,  and  contrary  to  the  provisions 
of  the  B.  N.  A.  Act,  1867,  which  provides  that  all  matters 
coming  within  the  criminal  law,  including  the  procedure 
in  criminal  matters,  are  exclusively  confined  to  the  Par- 
liament of  Canada,"  proceeded  as  follows,  p.  189  :] 
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With  the  affidavit  are  produced  a  certificate  shewing 
that  the  applicant  deposited  with  the  Clerk  of  the  Dis- 
trict Magistrate  the  full  amount  of  the  penalty  and  costs, 
within  the  delay  required  by  sec.ion  195  of  the  Quebec 
License  Act;  and  also  copies  in  full  of  the  declaration 
and  conviction  in  question.  These  latter  follow  faith- 
fully the  respective  forms  D  and  F,  given  by  the  Quebec 
License  Act ;  the  blank  for  the  description  of  the  offence 
charged  being  filled  in  as  follov\rs : — 

— did  "  act  and  cany  on  business  as  a  hawker,  peddler, 
pett\  ^-^hrpm^n  and  trading  person,  by  going  from  town 
to  to\.ii  and  to  other  men's  houses  in  the  District  of 
Bedford,  a.  .  then  and  there  travelling  and  carrying  to 
sell,  goods,  wares  and  merchandise,  and  has  been  found 
so  travelling,  trading  and  carrying  on  business  as  such, 
and  among  other  things  has  peddled,  carried  to  sell  and 
exposed  to  sale  divers  drugs,  medicaments  and  patent 
medicines  in  the  manner  aforesaid,  without  the  license 
required  by  the  statute  in  such  case  made  and  provided, 
and  without  being  in  any  way  exempted  from  the  re- 
quirements of  the  said  statute." 

The  case  was  fully  argued  on  both  sides,  and  with  all 
the  earnestness,  care  and  ability  which  the  interest  and 
importance  of  the  questions  in  issue  required. 

In  rendering  judgment  upon  it,  the  Court  must  first 
deal  with  a  preliminary  question  raised  by  the  Bevenue 
Officer,  as  to  whether  or  not  the  writ  of  certiorari  is  by 
law  taken  away  in  reference  to  it. 

Section  29  of  the  District  Magistrates  Act  (32  Vict.  c. 
23,  Quebec),  as  amended  by  Section  4  of  the  Quebec  Act 
33  Vict.  c.  11,  reads  thus: 

"  No  proceedings  or  suits  in  civil  matters  before  any 
such  District  Magistrate,  or  before  a  Magistrate's  Court 
held  under  this  Act,  shall  be  removed  to  anj'^  other  Court, 
by  certiorari  or  otherwise,  nor  shall  any  appeal  lie  from 
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any  order,  judgment  or  conviction,  made  or  rendered  by 
such  District  Magistrate  or  Magistrate's  Court,  except  in 
cases  where  a  right  to  such  appeal  exists  in  virtue  of  any 
Act  of  the  Parliament  of  Canada." 

If,  within  the  meaning  to  be  here  given  to  the  words 
"in  civil  matters,"  this  proceeding  before  the  District 
Magistrate  was  a  proceeding  in  a  civil  matter,  the  cer- 
tiorari is  therefore  taken  away  as  to  it,  by  this  section. 
The  question  is  as  to  that  meaning.  And  it  is  the  more 
necessary  to  look  carefully  into  it,  because  in  effect  the 
same  question  also  underlies  what  may  fairly  be  called 
the  main  pretension  of  the  applicant — that,  namely,  of 
the  so-called  "  unconstitutionality  "  of  the  Quebec  License 
Act,  or  rather  of  those  of  its  provisions  which  go  to  regu- 
late the  procedure  for  enforcement  of  its  penalties.  This 
procedure,  he  contends,  is  in  its  nature  "  criminal  proce- 
dure," and  therefore  beyond  the  competency  of  the  Quebec 
Legislature.  If  so,  the  section  just  cited  cannot  be  held 
to  govern  this  case ;  and,  indeed,  there  can  be  no  occasion 
for  other  or  further  enquiry ;  for,  if  the  assignment  of 
jurisdiction  over  it  by  the  Quebec  Legislature  to  the 
District  Magistrate,  was  ultra  vires,  there  is  at  once  an 
end  of  the  case. 

The  91st  section  of  the  B.  N.  A.  Act,  1867,  assigns  to 
the  Parliament  of  Canada  the  exclusive  right  of  legisla- 
tion in  reference  to  a  very  large  class  of  matters,  and 
among  others,  in  reference  to  "  the  criminal  law,  except 
the  constitution  of  courts  of  criminal  jurisdiction,  but  in- 
cluding the  procedure  in  criminal  matters ;"  and  the  92nd 
section  of  the  same  Act  assigns  to  the  several  Provincial 
Legislatures  a  like  exclusive  right  of  legislation  in  refer- 
ence to  another  large  class  of  matters,  among  which  are 
enumerated — "  shop,  saloon,  tavern,  auctioneer  and  other 
licenses,  in  order  to  the  raising  of  a  revenue  for  provin- 
cial, local  or  municipal  purposes," — "  the  administration 
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of  justice  in  the  Province,  including  the  constitution, 
maintenance  and  organization  of  Provincial  Courts,  both 
of  civil  and  of  criminal  jurisdiction,  and  including  pro- 
cedure in  civil  matters  in  those  courts,"  and  "  the  impo- 
sition of  punishment  by  fine,  penalty  or  imprisonment, 
for  enforcing  any  law  of  the  Province  made  in  relation 
to  any  matter  coming  within  any  of  the  classes  of  sub- 
jects enumerated  in  this  section"  (the  92nd),  as  exclu- 
sively pertaining  to  Provincial  legislation. 

It  is  clear  that  in  these  provisions  of  this  statute, — 
the  fundamental  law  of  the  land,  which  only  the  Imperial 
Parliament  can  repeal  or  alter,  to  which  the  Parliament 
of  Canada  and  the  Local  Legislature  must  alike  refer  for 
th^.r  authority  to  legislate  at  all,  which  they  cannot 
transcend  and  from  which  they  cannot  derogate,  and  the 
\' vast  -jj^y  of  which  cannot,  therefore,  be  supposed  to 
be  ever  out  of  the  mind  of  our  legislators,  whether  sitting 
in  Parliament  or  Legislature, — these  words  "  civil "  and 
"  criminal "  are  used  in  a  sense  which  excludes  from  the 
idea  conveyed  by  the  latter,  and  includes  within  that 
conveyed  by  the  former,  this  matter  of  "  punishment  by 
fine,  penalty  or  impiisonment,  for  enforcing  any  law  " 
which  under  this  92nd  section  a  Province  alone  can 
legally  enact.  Jurisdiction  is  characterized  simply  as 
being  civil  or  else  criminal.  Grime — of  whatever  kind 
or  degree — can  be  created,  its  punishment  assigned,  and 
procedure  relative  to  it  laid  down  by  Parliament  alone. 
No  enactment  of  a  Local  Legislature  can  give  to  any  act 
that  quality,  or  subject  it  to  that  punishment,  or  bring 
it  within  the  purview  of  that  procedure.  But  every 
Local  Legislature,  without  let  or  hindrance  from  Parlia- 
ment— and  therefore  without  need  of  aid  from  Parlia- 
ment— can  impose  punishment  by  fine,  penalty  or  im- 
prisonment, for  enforcing  certain  laws  which  it  alone 
can  make.     To  hold  that  while  it  can  freely  qualify  in- 
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fractions  of  such  laws  as  punishable,  and  assign  to  each 
its  measure  of  punishment  by  fine,  penalty  or  imprison- 
ment, the  procedure  requisite  in  order  to  the  infliction  of 
such  punishment  (as  being  essentially  procedure  in  a 
criminal  matter)  must  be  such  only  as  Parliament  may 
see  fit  to  provide,  would  be  to  hold  the  doubly  untenable 
doctrine  that  (on  the  one  hand)  every  Local  Legislature 
can  at  will  create  certain  crimes  and  assign  certain  crimi- 
nal punishments,  and  that  (on  the  other  hand)  Parliament 
can  at  will  admit  such  crimes  and  punishments  within, 
or  exclude  them  from,  the  range  of  the  procedure  needed 
to  repress  such  crimes  by  real  infliction  of  such  punish- 
ments. 

Whatever  infractions  of  law,  whether  as  to  matters  of 
Dominion  or  Provincial  Legislation,  Parliament  sees  fit  to 
designate  as  crimes,  it — and  it  alone — can  so  declare,  and 
as  such  punish,  and  to  that  end  regulate  procedure. 
Whatever  infractions  of  any  Provincial  law  coming 
within  the  purview  of  this  92nd  section  Parliament  may 
not  see  fit  thus  to  deal  with,  the  interested  Province  may 
punish  by  fine,  penalty  or  imprisonment ;  but  its  so  doing 
does  not  make  the  offence  to  be  thus  punished  a  crime, 
nor  the  procedure  laid  down  in  order  to  its  punishment 
procedure  in  a  criminal  matter.  On  the  contrary,  such 
whole  matter  must  remain  a  civil  matter,  within  what  is 
here  the  true  meaning  of  these  respective  terms. 

Accordingly,  in  1868,  Parliament  at  its  first  session,  by 
the  Act  31  Vict.  c.  71,  provided  for  the  protection  (so  to 
speak)  of  the  Provinces  equally  with  the  Dominion,  as 
against  the  crimes  of  forgery  and  perjury,  for  making 
conspiracy  to  intimidate  any  Provincial  Legislative  body, 
a  felony,  and  for  making  "  any  wilful  contravention  "  of 
any  Provincial  Act,  not  otherwise  constituted  "  an  offence 
of  some  other  kind,"  "a  misdemeanor."  And  these 
provisions  are  embodied   in  the   consolidated  criminal 
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statutes  of  1869.  At  any  time,  all  or  any  of  them  might 
of  course  be  changed  at  the  pleasure  of  Parliament,  so  as 
to  throw  the  enforcement  of  Provincial  statutes  in  such 
behalf,  more  or  less,  or  even  wholly,  as  a  non-criminal, 
that  is  to  say,  as  a  civil  matter,  upon  the  direct  legisla- 
tive power  (as  against  mere  Provincial  offences)  of  the 
Provinces  themselves. 

The  District  Magistrates  Act  (Quebec,  32  Vict.  c.  23) 
was  passed  by  the  Quebec  Legislature  in  1869,  at  its 
second  session,  with  a  view  to  constituting  a  new  descrip- 
tion of  court,  of  minor  civil  and  criminal  jurisdiction.  It 
purported  to  vest  in  the  intended  District  Magistrates  all 
powers  theretofore  vested  in  any  one  or  more  Magistrates, 
though  many  of  these  powers  were  admittedly  powers  of 
criminal  jurisdiction :  and  also  certain  other  special  powers 
of  criminal  jurisdiction,  several  of  them  theretofore  vested 
in  Recorders,  Sheriffs  and  Stipendiary  Magistrates ;  and 
lastly,  under  the  designation  of  "Magistrates'  Courts," 
certain  other  powers  of  peculiarly  civil  jurisdiction.  So 
far  as  all  this  might  affect  criminal  procedure,  or  any 
other  matter  under  the  exclusive  control  of  Parliament, 
it  was  of  course  obvious  that  a  mere  Act  of  the  Quebec 
Legislature  could  not  suffice  to  authorize  it.  Presumably, 
it  was  all  inserted  in  the  Act,  rather  as  the  best  or  only 
way  of  making  known  what  the  Legislature  wished  done, 
than  with  any  other  view.  And  with  the  evident  pur- 
pose of  allowing  opportunity  for  such  legislation  by  Par- 
liament as  the  case  required,  the  last  section  of  the  Act 
provided  that  it  should  come  into  force  only  from  a  day 
to  be  named  by  Proclamation.  The  29th  section  of  this 
Act,  as  thus  originally  drawn  and  passed,  was  iu  these 
words : — 

"No  proceedings  or  suits  before  any  such  District 
Magistrate,  or  before  a  Magistrate's  Court  held  under 
.this  Act,  shall  be  removed  to  any  other  Court  by  Cer- 
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tiorari  or  otherwise,  nor  shall  any  appeal  lie  from  any 
order,  judgment  or  conviction,  made  or  rendered  by  such 
District  Magistrate  or  Magistrate's  Court." 

Some  months  later  in  the  same  year  Parliament,  at  its 
second  session,  passed  the  series  of  Acts,  32-33  Vict.  cc. 
18-36  (both  inclusive),  for  assimilating  and  consolidating 
the  criminal  law  of  the  Dominion ;  and  made  all  needed 
provision  (by  Acts  32-33  Vict.  c.  32.  s.  1 ;  c.  33,  s.  1 ;  c. 
34,  8.  2 ;  c.  35,  s.  8 ;  and  c.  36,  s.  8)  for  enabling  the  in- 
tended District  Magistrates  for  this  Province  to  deal 
with  such  Dominion  matters  as  it  was  deemed  expedient 
to  assign  to  them.  And  thereupon  at  the  ensuing  session 
of  the  Quebec  Legislature,  held  early  in  1870,  the  Quebec 
Act  33  Vict.  c.  11,  was  passed,  amending  the  District 
Magistrates  Act,  in  the  sense  of  bringing  its  provisions 
within  the  range  of  the  attributions  of  Provincial  legis- 
lation. The  sections  relative  to  criminal  matters  were  to 
this  end  repealed  or  amended ;  section  29,  in  particular, 
being  amended  by  inserting  after  the  word  "  suits,"  in  ita 
first  clause,  the  words  "  in  civil  matters,"  and  by  adding 
to  its  latter  clause  the  words  "  except  in  cases  where  a 
right  to  such  appeal  exists  in  virtue  of  any  Act  of  the 
Parliament  of  Canada ;"  and  a  32nd  section  was  added 
to  the  original  Act,  so  as  to  place  the  object  in  view 
beyond  controversy,  in  these  words : — 

"  This  Act  shall  be  construed  as  intended  to  apply  to 
such  matters  only  as  are  within  the  exclusive  control  of 
the  Legislature  of  this  Province,  and  shall  be  held  to  be 
complemental  to  any  like  provisions  enacted  by  the  Par- 
liament of  Canada,  as  regards  matters  within  the  exclu- 
sive control  of  that  Parliament." 

It  was  after  having  been  thus  amended,  that  the  Act 
was  brought  into  operation. 

The  Court  can  give  no  other  meaning  to  these  words 
"  in  civil  matters,"  as  used  in  amending  this  29th  section, 
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than  that  indicated  by  the  phraseology  of  the  B.  N.  A. 
Act,  1807,  with  a  distinct  view  to  which  the  amendment 
was  thus  manifestly  framed.  The  Legislature  meant  to 
remove  from  their  statute  all  possible  seeming  of  rivalry 
with  Parliament  as  to  matters  beyond  their  own  compe- 
tency, and  there  is  no  indication  whatever  that  they 
meant  anything  else.  To  hold  that  they  did  mean  other- 
wise and  used  these  words  in  another  sense,  and  so  as 
not  to  take  away  the  certiorari  in  cases  of  summary 
procedure  for  enforcing  any  such  punishments  as  they 
could  legally  impose  by  statute,  would  be  to  suppose 
them  to  have  meant  to  raise  against  themselves  the 
strange  pretension  that  such  summary  procedure  was 
after  all  procedure  in  a  criminal  matter,  and  therefore — 
as  well  the  matter  itself  as  the  procedure — wholly  beyond 
their  power  of  legislatively  dealing  with  it  at  all. 

That  they  cannot  have  meant  this  becomes  (if  possi- 
ble) still  more  manifest  by  reference  to  the  coincident 
legislation  of  Parliament  on  that  express  point  which 
also  the  Legislature  at  the  time  had  fully  before  them. 
The  Dominion  Summary  Convictions  Act  (32-33  Vict.  c. 
31),  by  its  first  section,  in  express  terms,  limits  the  opera- 
tion of  its  provisions  to  matters  *'  over  which  the  Parlia- 
ment of  Canada  has  jurisdiction."  And  in  like  manner 
the  Dominion  Criminal  Statutes  Repeal  Act  (32-33  Vict. 
c.  32),  by  its  first  section,  as  explicitly  limits  its  repeal 
of  previous  laws,  and  among  the  rest,  its  repeal  of  the 
Summary  Convictions  Act  of  the  late  Province  of  Canada 
(Consolidated  Statutes  of  Canada,  c.  103),  in  these  words : 

"Such  repeal  shall  not  extend  to  matters  relating 
solely  to  subjects  as  to  which  the  Provincial  Legislatures 
have,  under  the  B.  N.  A.  Act,  1867,  exclusive  powers  of 
legislation — or  to  any  enactment  of  any  such  Legislature 
for  enforcing  by  fine,  penalty  or  imprisonment,  any  law 
in  relation  to  suiy  such  subject  as  last  aforesaid,  or  to  any 
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municipal   by-law  relating   to   any  otfence   within   the 
scope  of  the  powers  of  the  municipality." 

If,  therefore,  the  Quebec  Legislature  did  here  mean  to 
give  such  a  sense  to  this  word  "  civil "  as  should  render 
summiiry  procedure  on  nuittcrs  within  their  own  exclu- 
sive control  "  criminal,"  and  so  .subject  it  exclusively  to 
Dominion  control,  they  must  have  been  meaning  to  re- 
nounce a  power  of  legislation  which  Parliament  had  just 
in  plain  terms  freely  recognised  as  theirs. 

It  may  be  objected  that  there  is,  however,  some  confu- 
sion of  phrase  in  the  10th  section  of  the  District  Magis- 
trates Act  as  it  stands  amended.  In  the  original  Act  it 
reads  thus: 

"The  Act,  chapter  102  of- the  Consolidated  Statutes  of 
Canada,  respecting  the  duties  of  Justices  of  the  Peace 
out  of  Sessions,  in  relation  to  persons  cha,rged  with  in- 
dictable offences,  and  the  Act,  chapter  103  of  the  said 
Consolidated  Statutes  of  Canada,  respecting  the  duties 
of  Justices  of  the  Peace  in  relation  to  summary  convic- 
tions and  orders,  shall  apply  in  so  far  as  may  be  consist- 
ent with  the  provisions  of  this  Act,  to  all  proceedings 
had  before  such  District  Magistrates." 

And  it  was  amended  by  inserting  before  the  words 
"shall  apply"  the  words  "in  so  far  as  the  said  Acts  have 
not  been  repealed  by  the  Parliament  of  Canada,"  and 
also  by  adding  at  the  end  of  the  section  the  words,  "  and 
the  Acts  of  the  Parliament  of  Canada  32-33  Vict.  cc.  30 
and  31  shall  likewise  apply  to  all  proceedings  had  before 
the  District  Magistrates." 

At  the  time  of  this  amendment  cap.  102  of  the  Con- 
solidated Statutes,  relating  wholly  to  criminal  matters, 
and,  therefore,  wholly  beyond  the  reach  of  Quebec  legis- 
lation, in  fact  stood  repealed,  with  the  exception  of  a 
single  section,  the  Act  32-33  Vict.  c.  30  being  substituted 
in  its  place  ;  and,  therefore,  neither  the  one  nor  the  other 
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could  apply  to  any  proceedinf^j  before  a  District  Magis- 
trate aa  to  which  the  Quebec  Legislature  had  power  to 
enact  anything.  And  cap.  103  of  the  Consolidated 
Statutes,  relating  partly  to  Provincial  and  partly  to 
Dominion  matters,  stood  (as  has  been  already  shewn)  in 
full  force  as  to  the  former,  and  had  been  in  the  main 
repealed  aa  to  the  latter  only,  by  subst'  n  for  it  pro 
tanto  of  the  Act  32-33  Vict.  c.  31 ;  so  ttiat  both  could 
not  possibly  apply  to  the  .same  proceeding,  and  the  latter 
could  not  apply  to  any  proceeding  as  to  which  the  Quebec 
Legislature  could  enact  an3'thing.  Limited,  however,  as 
the  whole  section  is,  by  the  terms  of  the  new  section  32, 
already  cited,  it  claims  reaily  to  enact  nothing  as  to  any 
matter  not  within  the  exclusive  control  of  the  Province. 
Chapter  103,  in  so  far  as  it  may  be  consistent  with  the 
provisions  of  the  District  Magistrates  Act,  is  made  appli- 
cable to  proceedings  under  control  of  the  Province ;  and 
the  other  Acts  named  are  recognised  ap  nplying  in  so 
far  (that  is  to  say)  as  Dominion  legislat  lay  direct,  iv 

proceedings  under  control  of  the  Dominion.  The  ques- 
tion of  the  meaning  to  be  given  to  the  word  "  civil "  in 
the  29th  section  thus  stands  unaffected  by  this  wording 
of  the  10th. 

Another  objection  may  be  suggested,  from  the  terms 
of  the  195th  section  of  the  Quebec  License  Act,  which 
provides  thus : 

"  Unless  within  forty-eight  hours  after  any  conviction, 
judgment  or  order,  in  any  case  under  this  Act,  the  de- 
fendant deposits  in  the  hands  of  the  Clerk  of  the  Jus- 
tices or  Court,  the  full  amount  of  the  penalty  or  sum, 
and  all  costs,  no  such  suit,  prosecution,  conviction,  judg- 
ment or  order,  shall  be  removed  by  certiorari  or  other- 
wise, into  any  of  Her  Majesty's  Courts  of  Record ;  nor 
shall  any  notice  of  application  for  certiorari  suspend, 
retard  or  affect  the  execution  of  any  such  conviction, 


A 


an(. 


QUEBEC   SUPERIOR   COURT. 


307 


judgment  or  order,  nor,  unless  such  deposit  has  been 
made,  shall  any  appeal  whatever  be  allowed  from  any 
such  conviction,  judgment  or  order,  to  any  Court  oC 
General  or  Quarter  Sessioas." 

The  applicant  (as  already  stated)  has  made  the  deposit 
in  question ;  but  tlio  section  does  not  admit  of  being 
read  as  bearing  on  the  question  here  in  issue.  It  is  an 
enactment  purely  and  simply  restrictive  of  the  right  to 
certiorari  in  regard  to  License  Act  cases  generally,  and 
has  no  reference  to  any  question  of  the  liability  or  non- 
liability to  certiorari  of  any  particular  tribunal  that  may 
be  called  to  deal  with  any  of  them ;  and  it  can  by  no 
means  be  held  to  abate  in  favour  of  that  right,  a  restric- 
tion subsisting  under  other  enactment,  in  respect  of  such 
particular  tribunal  itself. 

The  Quebec  Legislature,  then,  having  under  the  92nd 
section  of  the  B.  N.  A.  Ac' ,  1867,  exclusive  control  in 
respect  of  the  licenses  dealt  with  by  the  Quebec  License 
Act,  and  of  the  imposition  of  punishment  by  fine,  penalty 
or  imprisonment,  for  enforcing  its  laws  in  that  behalf, 
and  therefore  of  the  procedure  to  that  end,  which  proce- 
dure again  is  therefore  not  criminal  but  civil,  and  the 
Quebec  License  Act  making  such  civil  procedure  a  matter 
cognizable  by  a  District  Magistrate,  the  Court  must  hold 
that  under  the  29th  section  of  the  District  Magistrates 
Act  the  right  to  certiorari  is  taken  away  in  respect  of  it. 

[The  remainder  of  the  judgment  is  omitted,  the  same  not  having 
reference  to  the  constitutional  question.] 

A'pplication  for  certiorari  rejected. 
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Warren  Page Petitioner, 

V. 

John  Griffith Respondent. 

[Beported  17  L.  C.  Jurist,  SOS.] 

Criminal  law — Frocedure,  power  to  regulate. 

A  Provincial  Legislature  has  power  to  regulate  procedure  aflFecting 
penal  laws  which  such  Legislature  has  authority  to  enact. 

This  was  a  petition  in  appeal  from  summary  convic- 
tion of  justices  of  the  peace  to  this  Court  as  exercising 
appellate  jurisdiction  where  appeals  are  given  to  the 
Quarter  Sessions,  there  being  no  Court  of  Quarter  Ses- 
sions in  the  District  of  St.  Francis. 

Mr.  W.  L.  Felton,  Q.O.,  for  petitioner. 

Mr.  E.  I'.  Brooks  for  respondent. 

Sanborn,  J.: — 

This  is  a  petition  in  appeal  from  a  conviction  made  by 
justices  of  the  peace  against  the  petitioner,  adjudging 
him  to  pay  two  penalties  of  $50  each  for  two  separate 
violations  of  the  License  Act  34  Vict.  c.  2,  passed  by  the 
Provincial  Parliament  of  Quebec,  for  illicit  sale  of  spirit- 
uous liquors. 

The  respondent,  who  was  complainant  before  the  jus- 
tices, in  his  quality  of  Collector  of  Inland  Revenue,  sub- 
mits that  no  right  of  appeal  exists.  Only  two  questions 
arise  here.     Had  the  Provincial  Legislature   power  to 
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provide  the  procedure  for  enforcing  the  penalties  incurred 
under  the  License  Act  34  Vict.  c.  2  ?  If  it  had,  has  a 
right  of  appeal  been  granted  by  said  Act  ?  As  respects 
the  first  question,  I  think  the  Local  Legislature  had  such 
power.  When  the  power  is  given  by  the  B.  N.  A.  Act  to 
the  Parliament  of  the  Dominion  to  provide  procedure  in 
criminal  matters,  I  understand  reference  to  be  had  to  the 
general  public  criminal  law,  comprised  in  the  Criminal 
Statutes  of  the  Dominion  and  in  the  common  law. 
This  view  is  confirmed  by  the  Criminal  Procedure  Act, 
which  has  no  reference  whatever  to  local  penal  laws,  but 
to  laws  in  force  throughout  the  Dominion. 

The  same  distinction  obtained  under  the  Statutes  of 
old  Canada.  Under  4  and  5  Vict.  c.  25,  which  is  a  con- 
solidation of  the  criminal  Acts  relating  to  larceny,  a  right 
of  appeal  was  given  from  summary  convictions.  Under 
4  and  5  Vict.  c.  26,  which  is  a  consolidation  of  the  Acts 
relating  to  malicious  injuries  to  property,  a  right  of  appeal 
is  given  from  summary  convictions.  Under  4  and  5  Vict. 
0.  27,  which  is  a  consolidation  of  Acts  relating  to  offences 
against  the  person,  a  right  of  appeal  is  given  from  sum- 
mary convictions.  Each  Act  made  provision  for  appeal 
from  convictions  for  offences  created  by  such  Act.  The 
Act,  chapter  99  of  the  Consolidated  Statutes  of  Canada, 
gives  a  right  of  appeal  from  summary  convictions  "  under 
the  foregoing  Criminal  Acts,"  which  include  the  provi- 
sions contained  in  all  these  three  Acts  before  cited. 
When  a  right  of  appeal  was  intended  to  be  given  from 
summary  convictions  under  local  penal  Acts  such,  for 
instance,  as  the  Tavern  License  Act  and  HpAvkers  and 
Peddlers'  Act,  Con.  Stat.  L.  C,  chapters  6  and  7,  it  was 
provided  by  the  Acts  themselves  when  and  in  what  man- 
ner such  appeal  could  be  exercised.  In  this  particular  I 
differ  from  Judge  Ramsay,  although,  in  the  main,  adopt- 
ing the  reasoning  used  by  him  in  the  case  of  Pope  v. 
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Griffith,  cited  (1).  I  do  not  think  there  was  any  disloca- 
tion of  tl:e  subjects  of  appeal  in  the  consolidation.  There 
never  was  any  general  right  of  appeal  given  under  any 
of  those  statutes,  only  an  appeal  from  convictions,  made 
under  the  statute,  where  the  right  was  conferred.  This 
is  further  evinced  by  the  fact  that  the  right  of  appeal 
under  Act  of  Dominion  32  and  33  Vict.  c.  31,  is  secured 
only  for  summary  convictions  for  offences  over  which  the 
Parliament  of  Canada  has  exclusive  j  diction,  as  will 
appear  on  reference  to  the  first  section  vi  said  Act. 

The  B.  N.  A.  Act  gives  the  Legislatures  of  the  several 
Provinces  power  over  shop,  saloon  and  tavern  licenses, 
and  to  impose  fine,  penalty  or  imprisonment  for  enforcing 
any  law  of  the  Province  made  in  relation  to  any  matter 
coming  within  any  of  the  classes  of  subjects  enumerated 
among  their  powers.  Where  power  is  given  by  statute 
to  impose  a  penalty,  it  implies  power  to  enforce  it  (Dwar- 
ris  on  Statutes,  p.  23). 

The  B.  N.  A.  Act  must  be  understood  to  have  given  this 
power  to  the  several  Provinces.  Any  other  view  would 
give  the  Legislature  of  a  Province  less  power  than  a 
municipality,  which  such  Legislature  can  create.  It 
would  be  contrary  to  the  manifest  intention  of  the 
Imperial  Parliament  in  allocating  the  respective  powers 
which  each  Legislature  should  possess. 

[The  remainder  of  tlie  judgment  is  omitted,  the  same  not  having 
reference  to  the  constitutional  question.] 

Petition  rejected. 


(1)  16  L.  C.  Jurist,  169 ;  ante,  p.  291. 
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CoT^  V.  Chauveau. 

[Reported  7  Quebec  Law  Bep.  ;?5g.] 

Criminal  law — Peiialties,  power  to  regulate  procedure  respecting — ^i 

Vict,  c.  S,  Q. 

A  Provincial  Legislature  has  power  to  regulate  procedure  affecting 
penal  laws  which  such  Legislature  has  authority  to  enact. 

An  enactment  of  the  Quebec  Legislature  prescribing  the  mode  in 
which  penalties  for  violations  of  a  statute  of  the  Province  (41 
Vict.  c.  3)  are  to  be  enforced  was  held  to  be  valid. 

[Translated.] 
Casault,  J.: — 

[After  stating  the  nature  of  the  complaint  which  was 
for  selUng  liquor  without  a  license,  and  certain  objections 
made  to  the  jurisdiction  of  the  Judge  by  whom  the  case 
was  tried,  continued,  p.  259  of  the  Report : — ] 

The  complaint  is  based  on  the  license  law  of  Quebec, 
of  1878  (41  Vict.  c.  3,  s.  71),  which  prohibits  those  who 
are  not  furnished  with  a  license  therefor,  from  selling 
intoxicating  liquors,  under  a  penalty  of  $75,  in  case  of  a 
violation  of  the  law  in  an  organized  territory  other  than 
the  city  of  Montreal. 

Section  1  of  the  Act  says  that  "the  words  'intoxi- 
cating liquors'  mean  brandy,  rum,  whiskey,  gin,  and 
wines  of  all  descriptions,  ale,  beer,  lager  beer,  porter, 
cider,  and  all  other  liquors  containing  an  Intoxicating 
principle,  and  all  beverages  composed  wholly  or  in  part 
of  any  such  liquors." 

The  complaint,  as  appears,  contains  the  special  state- 
ment of  this  section,  omitting  the  lager  beer,  and  merely 
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repeats  as  to  time  and  place  the  same  thing,  changing 
only  the  kind  of  drink  sold. 

I  do  not  think  this  particularity  was  required,  the 
offence  was  sufficiently  indicated,  by  mention  of  it  in  the 
very  terms  of  the  statute  without  more  specially  describ- 
ing the  drink  sold. 

This  enumeration  of  the  kinds  of  drinks  alleged  to  have 
been  sold  by  Basile  CoU,  is  not  an  enumeration  of  nine 
different  iolations  of  the  law.  For  that  it  would  have 
been  necessary  that  there  should  have  been  nine  distinct 
sales.  The  sale  at  the  same  time  and  place,  of  nine 
different  kinds  of  drinks  only  constitutes  one  sale,  and 
therefore  only  one  offence,  unless  it  be  alleged  that  the 
sales  have  been  made  to  different  persons. 

Supposing  even  that  the  complaint  embraced  several 
offences,  it  would  not  for  that  reason  be  bad,  section  205 
of  the  same  statute  allowing  several  breaches  committed 
by  one  person  to  be  combined  in  one  complaint.  The 
section  is  in  these  words :  '*  Several  cases  of  contraven- 
tion of  this  law  committed  by  the  same  person  may  be 
cumulated  in  one  and  the  same  'declaration,  information, 
complaint,  or  summons,  provided  that  such  declaration, 
complaint,  information,  or  summons  contains  specifically 
the  time  and  place  of  each  contravention ;  and  in  such 
case,  the  forms  indicated  by  this  law  shall  be  modified 
?nutatis  mutandis." 

The  petitioner  maintains  that  the  Legislature  of  Que- 
bec has,  in  this  legislation,  exceeded  its  powers,  and  that 
the  statute  being  penal,  it  had  no  authority  to  determine 
the  mode  of  recovering  the  penalties  which  it  created,  and 
he  cites  s.  91  of  the  B.  N.  A.  Act,  1867,  commonly  known 
under  the  name  of  the  Confederation  Act,  which  reserves 
to  the  Federal  Parliament  the  right  of  legislating  on  pro- 
cedure in  criminal  matters.  But  a  statute  may  be  penal 
without  being  a  criminal  law.    The  license  law  is  penal 
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in  this  sense  that  it  inflicts  on  those  who  infringe  it, 
fines,  penalties  and  even  imprisonment;  hut  the  viola- 
tions of  the  rules  which  it  makes  are  in  no  way  criminal. 
Criminal  matters  are  those  embraced  by  the  criminal 
laws,  whether  statute  or  common  law,  and  it  is  as  to  the 
procedure  relative  to  them  that  the  power  ci  legislation 
is  exclusively  reserved  to  the  Parliament  of  Canada  by 
sub-s.  27  of  s.  91  of  the  said  Act.  By  s.  92,  sub-s.  15,  of 
the  same  Act  power  is  given  to  the  Provincial  Legisla- 
tures to  impose  fines,  penalties,  and  even  imprisonment, 
for  enforcing  the  laws  made  by  them  as  to  the  legislative 
matters  which  come  within  their  powers  and  among 
which  are  shop  and  tavern  licenses.  The  recovery  of  the 
fines  which  the  license  law  imposes  is  so  little  a  criminal 
proceeding  that  it  may  be  prosecuted  by  action  before  the 
civil  courts.  Besides  the  right  of  imposing  fines,  in  the 
absence  of  any  contrary  provisions  in  the  Imperial  Act 
aforesaid,  involves  that  of  regulating  the  recovery  of  them. 

If  the  provision  of  the  License  Act  which  allows  sev- 
eral breaches  to  be  included  in  the  same  complaint,  was 
ultra  vires,  that  is  to  say  illegal  and  void,  we  should 
remain  with  the  right,  such  as  it  existed  on  this  point  in 
the  Province  of  Canada,  or  such  as  the  Parliament  of 
Canada  has  made  it. 

Now  the  Parliament  of  Canada  having  determined 
nothing  in  the  Act  82-33  Vict.  c.  31,  as  to  the  duties  of 
Justices  of  the  Peace  out  of  Sessions,  with  respect  to 
orders  and  summary  convictions,  nor  in  any  of  the  amend- 
ments since  made  to  the  Act,  and  the  Legislature  of  the 
Province  of  Canada,  not  having  done  so  either  in  the 
Acts  relating  to  orders  and  summary  convictions,  which 
in  1859  were  consolidated  and  form  cap.  103  of  the  Con- 
solidated Statutes  of  Canada,  we  should  remain  with  the 
rule  of  the  common  law,  and  it  is  this  rule  which  s.  205 
of  the  License  Act  reproduces. 
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The  common  law  allows  several  penalties  to  be  joinec' 
as  well  in  convictions  as  in  actions. 

Lord  Kenyon  in  R.  v.  Swallow  (1),  states  it  thus : — 
"There  is  no  objection  to  the  conviction  on  the  ground 
that  the  defendant  has  been  convicted  of  several  penal- 
ties ;  it  is  the  constant  practice  in  actions  on  the  game 
laws,  and  not  unfrequent  in  convictions.  Even  in  indict- 
ments for  capital  offences,  several  offences  are  sometimes 
charged." 

In  this  case,  the  magistrate  had  convicted  the  defen- 
dant of  three  different  offences,  and  the  conviction  was 
upheld.  Paley  Convictions,  pp.  75  and  257  (ed.  1866),  or 
c.  2,  8.  2,  and  c.  3,  s.  3.  Also  Bums'  Justice,  p.  1109, 
No.  5,  and  the  decisions  there  cited. 

The  Imperial  Act  11  and  12  Vict.  c.  43,  which  has,  in 

certain  cases,  forbidden  several  distinct  offences  to  be 

joined  in  one  and  the  same  conviction,  is  not  law  here, 

and  our  statutes  contain  no  analogous  provision  (2). 

[The  remainder  of  the  judgment  is  occupied  in  discussing  other 
objections  which  do  not  affect  the  constitutional  question.] 


(1)  fi  T.  R.  28*,  286. 

(2)  This  judgment  was  affirmed 
by  the  Court  of  Appeal,  on  Sept. 


3,  1881.  The  judgment  in  appeal 
does  not  appear  to  have  been  yet 
reported. 
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QUEBEC  COURT  OF  QUEEN'S  BENCH. 
[in  chambeks.] 

Ex  PARTE  Worms. 

[Reported  22  L.  C.  Jurist,  109.'\ 

Extradition — Regulation  of  by  Imperial  Enactment — 
B.  N.  A.  Act,  s.  132. 

The  Imperial  Extradition  Act  of  1870  ia  in  force  in  Canada,  not- 
withstanding the  B.  N.  A.  Act,  previously  passed,  gives  to  the 
Canadian  Parliament  jurisdiction  to  carry  out  obligations  re- 
sulting from  extradition  treaties. 

DoRiON,  C.  J. : — 

[After  disposing  of  certain  objections  which  do  not 
affect  the  constitutional  question,  the  learned  Chief  Jus- 
tice said : — ] 

It  was  also  urged  that  the  Act  of  1870  (Imperial  Ex- 
tradition Act)  could  not  apply  to  Canada,  because  by 
the  B.  N.  A.  Act,  section  132,  the  power  to  carry  out  any 
obligation  resulting  from  extradition  treaties  had  been 
absolutely  given  to  Canada,  and  that,  if  the  Act  was  in 
force  then  the  formalities  required  were  not  observed, 
as  no  warrant  from  the  Governor- General  had  preceded 
the  issuing  of  the  warrrant  to  arrest  the  accused.  The 
answer  1 1  this  objection  is  very  simple.  In  the  first 
place  the  Act  of  1870  is  not  inconsistent  with  section 
132  of  the  B.  N.  A.  Act  of  1867,  and,  if  it  were,  the  last 
Act  should  prevail.  As  to  the  second  branch  of  the 
objection,  it  is  unfounded,  inasmuch  as  the  Act  of  1870 
merely  authorizes  the  Secretary  of  State  in  England  and 
the  Governor  of  a  British  possession  to  issue  an  order 
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1876 

Ex  PAUTB 

Worms. 
Doriou,  0.  J. 


requiring  a  police  magistrate  to  issue  his  warrant  for  the 
apprehension  of  a  fugitive  criminal,  but  does  not  require 
it  in  every  case ;  this  is  made  evident  by  section  8  of 
that  Act,  This  order  is  also  expressly  dispensed  with  by 
our  Extradition  Act  of  1869,  which  must  be  taken  as 
part  of  the  Act  of  1870. 
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QUEBEC  COURT  OF  QUEEN'S  BENCH. 
Eeoina  v.  Horner. 

[Reported  2  Stephens'  Digest,  4^0.] 

Magistrates,  right  of  Provincial  Uxecutive  to  appoint—  B.  N.  A.  Act, 

ss.  96,  ISO. 

Under  the  B.  N.  A.  Act,  the  right  to  appoint  magistrates,  such  as 
District  Magistrates  in  the  Province  of  Quebtc,  is  vosted  in 
the  Provincial  Executives  ;  and  this  right  is  not  affected  by  the 
provisions  contained  in  sections  96  and  130  of  that  Act. 

On  a  petition  for  habeas  corpus,  the  question  of  the 
respective  powers  of  the  Local  and  Dominion  Legisla- 
tures was  brought  up.  The  prisoner  was  convicted 
under  the  Quebec  License  Act,  34  Vict.  c.  2,  s.  ?1,  before 
a  District  Magistrate  appointed  under  the  provisions  of 
the  Acts  of  the  Legislature  of  Quebec,  respecting  District 
Magistrates  and  Magistrates'  Courts  in  that  Province. 
It  was  contended  that  the  Legislature  of  the  Province  of 
Quebec  had  no  authority  to  legislate  on  these  matters, 
and  that  even  if  it  had,  the  Lieutenant-Governor  had  no 
right  to  appoint  a  District  Magistrate  for  that  he  is  a 
District  Judge,  and  that  the  Governor- General  has  alone 
the  power  to  appoint  such  officers. 

By  the  Court  [Eamsay,  J,] :  The  difficulty  in  this  case 
arises  from  the  partitioning  of  the  legislative  powers  of 
the  general  and  local  Legislatures.  The  criminal  law 
is  given  to  the  Parliament  of  Canada,  as  also  procedure 
in  criminal  matters,  while  the  constitution,  maintenance 
and  organisation  of  criminal  courts  are  given  to  the 
Local  Legislatures.  Now,  where  does  the  "  constitu- 
tion" of  the  court  end,  and  where  does  "procedure" 


1876 


I   11 


(  '        1 


SIS 


QUEBEC  COURT  OF  QUEEN  S  BENCH. 


1870        begin?    The  dividing  line  between  these  powers  is  not 
Rboina      very  distinct.     It  has  already  given  rise  to  consider- 
HouNKR.     ^^^^  difficulty.     It  was  questioned   whether  the  Local 
Ram^,  J.    Legislature  could  make  a  law  for  summoning  juries  for 
criminal  trials,  and  it  was  considered  expedient  to  avoid 
the  difficulty  by  passing  an  Act  of  Parliament.   We  have 
no  Nuch  assistance  in  deciding  this  case ;  but  one  of  the 
learned  counsel  for  the  petitioner  has  abandoned  the  pre- 
tension, [that  the  Act  was  unconstitutional  in  so  far  as 
it  creates  Magistrates'  Courts,  contending  only  that  the 
Local  Legislature  has  exceeded  its  powers  in  reserving  to 
the  local  executive  the  power  to  appoint  the  magistrates 
who  are  to  hold  these  Courts].  (1)     Whatever  difficulty 
there  may  be  as  to  the  conflict  of  the  powers  as  an  abstract 
question,  in  face  of  the  case  of  Coote  (2)  the  learned 
counsel  was  fully  justified  in  abandoning  the  first  pre- 
tension.   The  case  of  Coote,  decided  in  the  Privy  Council, 
directly  recognises  the  powers  of  the  Local  Legislatures 
to  create  new  courts  for  the  execution  of  the  criminal 
law,  as  also  the  power  to  nominate  magistrates  to  sit  in 
such  courts.     We  have,  therefore,  the  highest  authority 
for  holding  that  generally  the  appointment  of  magistrates 
is  within  the  powers  of  the  local  executives. 

So  much  being  established,  almost  all  difficulty  disap- 
pee^rs.  The  Privy  Council  recognises  the  general  princi- 
ple that  the  executive  power  is  derived  from  the  legislative 
power,  unless  there  be  some  restraining  enactment.  In 
this  case  it  is  said  there  is  such  an  enactment  (sect.  96, 


(1)  [In  the  report  the  passage  in 
brackets  is  as  follows  :  "  That  the 
Act  was  not  unconstitutional  in  so 
far  as  it  creates  Magistrates'  Courts, 
and  that  the  Local  Legislature  has 
only  exceeded  its  powers  in  reserv- 
ing to  the  local  executive  the  power 
to  appoint  the  magistrates  who  are 
to  hold  these  courts."    The  passage 


as  here  printed  has  been  changed  in 
accordance  with  what  appears  to  be 
the  meaning.] 

(2)  L.  R.  4  P.  C.  599 ;  ante,  vol. 
1,  p.  57.  [See  also  Ex  parte  Dixon 
(Stephens'  Digest,  55),  where  it 
was  held  that  the  Quebec  statute 
creating  the  office  of  Fire  Commis- 
sioners was  constitutional.] 
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B.  N.  A.  Act).  That  section  specially  reserves  the  nomi- 
nation of  the  judges  of  the  Superior  Courts,  the  County 
and  District  Courts,  save  the  Courts  of  Probate  in  Nova 
Scotia  and  New  Brunswick,  to  the  Government  of  Can- 
ada. It  is  quite  clear  that  without  this  section  the 
appointment  of  all  the  judges  would  be  in  the  hands  of 
the  Local  Governments ;  and  the  sole  question  then  is 
whether  a  "district  magistrate"  is  a  district  judge? 
Some  argument  was  attempted  to  be  drawn  from  section 
130,  B.  N.  A.  Act ;  but  that  is  only  a  transitory  clause, 
providing  for  the  position  of  those  local  officers  who  have 
federal  duties,  "  until  the  Parliament  of  Canada  other- 
wise provides."  By  that  section  they  are  created  officers 
of  Canada,  and  declared  to  be  subject  to  all  the  responsi- 
bilities and  penalties  they  were  subject  to  before  the 
union.  In  saying  they  are  federal  officers,  the  statute 
must  be  understood,  quoad  their  federal  duties,  for  the 
Parliament  of  Canada  could  not  legislate  as  to  their  local 
duties.  I  do  not,  then,  see  that  section  130  affects  the 
question  before  the  Court ;  and  we  are  of  opinion  that  a 
district  magistrate  is  not  a  district  judge  within  the 
meaning  of  section  96  of  the  B.  N.  A.  Act.  We  are,  there- 
fore, against  the  petitioner  on  this  point.  (1) 


(1)  [See  Reg.  v.  Bennett,  1  Ont. 
Rep.  445,  post,  where  it  was  held 
by  Cameron,  J.,  that  Provincial 
Legislatures  have  the  right  to  legis- 


late respecting  the  appointment  of 
Justices  of  the  Peace.    And  see  also 
Ex  parte  Reno,  4  Pr.  Rep.  (Ont.)  281 
ante,  vol.  1,  p.  810.] 
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[A  question  haa  been  before  some  of  the  Quebec  Judges  as  to 
whether  a  Provincial  Legislature  has  power,  under  the  B.  N.  A. 
Act,  to  authorize  punishment  by  both  fine  and  imprisonment,  or  by 
one  only  of  these  modes.  Mr.  Justice  Drummoud  held  that  the 
latter  was  the  proper  cfjustruction  of  the  Statute.  The  same  con- 
struction was  adopted  by  Mr.  Justice  Torrance.  Mr.  Justice  San- 
born, in  a  subsequent  case,  took  a  different  view  and  declined  to 
follow  these  decisions.  The  point  does  not  seem  to  have  been  the 
subject  of  any  other  reported  judgment.  The  three  cases  are  here 
printed  together  in  their  chronological  order  ] 

Ex  PARTE  PAPIN. 

[in  cuambeks.] 

[Reported  15  L.  C.  Jurist,  SS^.] 

In  the  Recorder's  Court  for  the  city  of  Montreal,  the 
petitioner  was  convicted  of  gambling  in  a  tavern  in  the 
city,  contrary  to  the  by-law  in  such  case  made  and  pro- 
vided, and  was  condemned  to  pay  a  fine  of  $20  and  to  be 
imprisoned  for  two  months,  and  was,  in  consequence, 
committed  to  the  common  gaol  about  the  2nd  of  Novem- 
ber, 1871.  A  writ  of  habeas  corpus  was  issued,  and  the 
case  was  argued  in  Chambers.  The  counsel  for  the 
petitioner,  amongst  other  objections  to  the  conviction  and 
commitment,  contended  that  the  Legislature  of  Quebec 
exceeded  its  authority  in  grantin'  to  ti  )rp<jration  of 
Montreal,  by  the  Act  3?  ^  .  70,  s.   17,  powers  of 

punishment   for   infractio  by-laws   n     e   extensive 

than  it  possessed  itsr  If,  with  respect  to  offenders  against 
its  own  laws.  By  that  local  A«.  (  the  Corporation  is 
vested  with  the  right  of  imposing  a  cumulative  puni  h- 
ment,  fine  and  imprisonment,  whereas  the  Local  Legisla- 
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Papin. 

Statement. 


ture  does  not  possess  that  right,  under  the  B.  N.  A.  Act,        I87i 
1867,  s.  92,  8ub-s.  15.  Ex  pahtb 

Mr.  KeiT  for  petitioner. 

Mr.  Devlin  for  Corporation  of  Montreal. 

Drummond,  J.: — 

The  most  important  point  to  be  considered  is  the 
extent  to  which  the  Local  Legislature  can  empower  the 
Corporation  to  punish  by  fines,  imprisonment,  or  both, 
parties  detected  in  the  infraction  of  the  by-laws.  The 
Local  Legislature,  under  the  32  Vict.  c.  70  (18G9),  cannot 
endow  municipal  corporations  with  powers  of  punish- 
ment for  infraction  of  their  by-laws  more  extensive  than 
it  possesses  itself  The  enactments  of  the  B.  N.  A.  Act, 
1867,  s.  92,  sub-s.  15,  are  as  follows  : — "The  imposition  of 
punishment  by  fine,  penalty  or  imprisonment  for  enforc- 
ing any  law  of  the  Province  made  in  relation  to  any 
matter  coming  within  any  of  the  classes  of  subjects 
enumerated  in  this  section."  Therefore  the  punishment 
imposed  by  Local  Legislatures  cannot  be  cumulative ;  it 
must  be  either  tine,  penalty,  or  imprisonment ;  it  cannot 
be  fine  and  imprisonment.  This  provision,  therefore, 
limits  the  whole  of  the  powers  of  imposing  punishment 
by  Provincial  Legislatures,  and  they  cannot  grant  to 
corporations  any  greater  powers  of  punishment  than  they 
possess  themselves,  so  that  the  32  Vict.  c.  70,  s.  17,  is 
clearly  unconstitutional,  in  so  far  as  it  assumes  to  autho- 
rize the  imposition  of  punishment  by  fine  and  imprison- 
ment, for  infraction  of  a  by-law  of  the  city  of  Montreal. 
This  s.  17,  of  the  32  Vict.  c.  7  ,  being  the  clause  relied  on 
to  maintain  the  commitment  and  conviction  in  this 
matter,  Papin  having  been  condemned  to  pay  $20  and 
to  be  imprisoned  for  two  months,  it  is  clear  that  both 
conviction  and  commitment  are  null  and  void.  The 
jK'titioner  must  therefore  be  discharged. 
21 
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Ex  PARTE  P*.P1N.  ,.,..,. 

•t    ;■    .  [Reported  16  L.  0.  Jurist,  319.]       i-.     •    •       • 

The  applicant  waa  convicted  on  the  6th  November, 
1871,  of  the  offence  of  playing  cards  for  money,  contrary 
to  the  municipal  by-laws  of  Montreal.  The  by-law  was 
enacted  under  the  authority  of  the  Quebec  Act  32  Vict. 
c.  70,  s.  17,  which  gives  power  lo  inflict  fine  or  imprison- 
ment or  both.  The  defendant  was  condemned  to  pay 
S20  and  costs,  amounting  to  Sl.50,  and  further  to  be  im- 
prisoned for  the  space  of  two  months. 

Mr.  Kerr,  for  the  petitioner,  contended  that  the  Legis- 
lature of  Quebec  exceeded  its  powers  by  the  above  enact- 
ment. Its  powers  were  conferred  by  the  B.  N.  A.  Act,  s. 
92,  sub-s.  15.  The  conviction,  as  well  as  the  by-law 
(Glackmeyer,  p.  138,  A.D.  1870),  and  the  Quebec  A.ct, 
should  have  been  in  the  alternative.  The  case  has 
already  been  decided  by  Mr.  Justice  Drummond,  in  Ex 
'parte  Papin  (X)-  '  ..     • 

Mr.  Devlin  was  heard  in  support  of  the  conviction. 

Judgment  was  given  by  ToRRA^X'E,  J.,  quashing  the 
conviction,  as  follows : 

The  Court,  etc. : — 

Considering  that  the  Legislature  of  the  Province  of 
Quebec  had  no  power  to  fine  as  well  as  imprison,  the 
B.  N.  A.  Act,  1867,  only  conferring  the  power  of  fine, 
penalty  or  imprisonment  in  the  alternative  ;        .     . 

(I)  15  L.  0.  Jurist,  W4  ;  ante,  \\  320. 
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Considering,  therefore,  that  the  conviction  complained 
of  is  illegal,  inasmuch  as  the  petitioner  was  thereby  con- 
demned to  pay  a  fine  of  twenty  dollars  as  well  as  to  be 
imprisoned  for  two  months,  doth  reject  the  motion  of 
prosecutors,  and  dofch  grant  motion  of  petitioners,  and 
doth  therefore  quash  and  set  aside  the  said  judgment  of 
the  Gth  November,  1871,  with  costs  against  prosecutors, 
etc. 
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Papin. 
Torrance,  J. 
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1873       Warren  Paige Petitioner; 

John  Griffith Respondent 

[Reported  18  L.  C.  Jurist,  110*] 

Mr.  If.  L.  Felton,  Q.  C,  for  the  petitioner. 
Mr.  E.  T.  Brooks,  for  the  respondent. 

Sanborn,  J.: — 

The  petitioner  in  this  cause  raises  six  objections  to  the 
conviction  made  by  three  justices  of  the  peace,  whereby 
he  is  condemned  to  pay  two  penalties,  SlOO  and  costs 
$28.46,  for  selling  by  retail  spirituous  liquors  in  the 
temperance  hotel  of  William  Paige,  of  Compton,  and  is 
ordered  to  be  imprisoned  for  six  months  unless  the 
amount  awarded  is  sooner  paid : 

Firstly, — That  the  tribunal  constituted  to  adjudicate 
upon  complaints  under  the  License  Act,  as  respects  ordi- 
nary Magistrates  of  the  District,  consists  of  "  two  Jus- 
tices of  the  Peace  for  the  District,"  and  more  or  less  than 
two  does  not  meet  the  requirement. 

Secondly, — That  there  is  no  offence  specified  in  the 
complaint  to  which  penalty  is  attached. 

Thirdly, — That  the  conviction  should  be  complete 
without  reference  to  the  complaint,  and  should  be  in  the 
form  provided  by  the  Act. 


{;   ■ 


*  [This  case  is  also  reported  in 
10  C.  L.  J.,  N.  S.,  135,  sub  mm. 
The  Queen  and  Joseph  Lougee  et  al., 
Justices  of  the  Peace ;  and  Warren 


Paige,  Petitioner,  and  John  Griffith, 
Collector  of  Inland  Revenue,  Re- 
spondent. ] 
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Fourthly, — That  the  conviction  containing  order  of 
imprisonment  upon  the  option  of  complainant  being 
declared  is  bad,  as  time  must  be  given  after  conviction 
for  petitioner  to  pay;  and  then  only,  upon  failure  to  pay, 
could  the  prosecutor  declare  his  option  for  imprisonment 
without  distress.  •;  •     .... 

Fifthly, — That  petitioner  had  been  illegally  convicted 
of  two  offences  without  mention  of  the  time  when  each 
was  incurred. 

Sixthly, — That  the  evidence  is  illegally  applied  to 
both  charges  indiscriminately,  and  sustains  neither  as  to 
specific  time,  as  alleged  in  the  complaint. 

[The  learned  Judge,  after  dealing  with  the  first  three 
objections,  proceeded  as  follows,  p.  121 :] 

The  fourth  objection  is  that  the  option  of  prosecution 
for  imprisonment,  instead  of  distress,  is  no  part  of  the 
conviction,  and  being  included  therein  vitiates  the  con- 
viction. The  regular  mode  undoubtedly  is,  first  to  con- 
vict, then  the  defendant  is  expected  to  pay  instanter ;  if 
he  does  not,  the  prosecutor  may  choose  imprisonment 
under  the  Act,  instead  of  distress.  There  is  a  reported 
case  in  which,  under  like  circumstances,  immediate  im- 
prisonment was  held  good,  even  when  defendant  was  not 
present  at  the  time  '*  conviction.  In  that  case,  however, 
the  conviction  appears  to  have  been  entered,  and  the 
order  for  imprisonment  was  a  subsequent  act.  (1) 

This  adjudication  of  imprisonment  being  a  substantive 
part  of  the  conviction,  leads  me  to  consider  the  question 
decided  by  Mr.  Justice  Torrance,  as  well  as  by  Mr.  Justice 
Drummond  in  the  Papin  Case  (2).  It  is  there  held  that 
the  B.  N.  A.  Act  does  not  confer  power  (s.  92,  sub-s.  15) 
upon  the  Local  Legislature  to  enforce  laws  made  upon 
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(1)  Arnold  V.  Dimsdale,  75  C.  L.  K,  579. 

(2)  15  L.  C.  J.  334  ;  16  L.  C.  J.  319 ;  ante,  pp.  j:;^  ::'2. 


II   i: 


f.    U 


'  !  ■  .« 


1873 
Paige 

V. 

Griffith. 
Sanborn,  J, 


!: 


'■■  i\ 


«i        !■■:. 


H:  t 


iJ;    ., 


326 


QUEBEC  SUPERIOR  COURT. 


subjects  within  its  jurisdiction  by  both  fine  and  imprison- 
ment at  the  same  time.  I  cannot  agree  with  this 
holding. 

The  words  of  the  Imperial  Act  are :  "  the  imposition 
of  punishment  by  fine,  penalty  or  imprisonment  for  en- 
forcing any  law  of  the  Province  made  in  relation  to  any 
matter  coming  within  any  of  the  classes  of  subjects 
enumerated  in  this  section."  It  was  held  in  the  ca^e 
refei-red  to  that  only  one  of  these  modes  of  punishment 
could  be  exercised  at  one  time,  because  the  enactment  is 
in  the  alternative,  as  indicated  by  the  v,rord  "  or."  I 
think  it  was  intended  by  this  section  to  give  the  range 
of  these  modes  of  punishment,  not  one  or  other  of  them, 
and  only  one  at  a  time.  The  word  "  or "  is  not  neces- 
sarily disjunctive  in  all  cases.  It  is  sometimes  a  mere 
connective.  For  instance.  Art.  325  of  the  Civil  Code 
provides  for  interdiction  in  case  of  "  imbecility,  insanity, 
or  madne  !i  "  Ray,  In  his  Medical  Jurisprudence,  classi- 
fies under  ohe  general  head  of  insanity  idiotcy,  imbe- 
cility, mania  and  dementia,  and  remarks,  "  It  is  not  pre- 
tended that  any  classification  can  be  rigidly  correct,  for 
such  divisions  have  not  been  made  by  nature,  and  can- 
not be  observed  in  practice." 

The  word  "or"  in  this  instance  cannot  certainly  be 
used  in  a  disjunctive  sense.  Dodderidge,  J.,  in  Creswick 
v.  Rooksby  (1),  said:  "These  words,  conjunctive  and  dis- 
junctive, are  to  be  taken  promiscue;  and  when  the  sense 
is  the  same  they  (the  words  'and'  and  'or')  are  all  one." 
I  take  it,  at  all  events,  that  there  is  sufficient  ambiguity 
in  the  expression  to  warrant  a  resort  to  the  rules  of 
interpretation  where  there  is  want  of  explicitness  in  the 
words  of  the  statute. 

The  B.  N.  A.  Act,  conferring  legislative  powers,  is  not 

(1)  2  Bulst.,  47,  51.    Dwarris  on  Stats.,  p.  682. 
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to  be  construed  rigorously  like  a  penal  Act,  conferring        1873 
judicial  powers. 

Prior  to  the  B.  N.  A.  Act  there  can  be  no  doubt  that  each 
Province  had  the  power  to  enforce  laws  which  now  relate  sanbom.  j 
to  subjects  under  the  exclusive  jurisdiction  of  the  Pro- 
vincial Legislature  by  fine,  penalty  and  imprisonment, 
using  discretion  as  to  one  or  all,  as  circumstances  might 
require.  It  is  a  generally  accepted  doctrine  that  where 
the  Imperial  Government  has  granted  powers  to  a  colony 
it  never  withdraws  them.  This  doctrine  is  recognised  in 
Phillips  V.  Eyre  {!).      ■■"•--  -' 

If  the  Imperial  Act  is  to  be  under^jCood  in  the  restric- 
tive sense,  and  the  Provincial  Legislature  can  only  en- 
force their  laws  by  fine,  penalty  or  imprisonment,  taking 
its  option  by  one  of  the  three  modes,  but  by  only  one  of 
the  three  modes,  then  a  right  and  power  which  existed 
before  that  Act  was  passed  has  been  taken  away,  inas- 
much as  the  Provincial  Legislature  has  exclusive  juris- 
diction over  certain  classes  of  subjects,  and  if  it  has  not 
the  large  powers  that  existed  under  the  old  constitutional 
Acts,  it  has  been  taken  away  altogether ;  and  the  infer- 
ence necessarily  follows  that  it  was  intended,  contrary  to 
constitutional  maxims  of  legislation,  to  abridge  our 
powers,  and  it  has  been  done.  This  conclusion  should 
not  be  reached  unless  we  are  forced  to  it  by  explicit 
enactment  or  by  evident  intendment  gathered  from  the 
Act  generally. 

Chancellor  Kent  says :  "  It  is  an  established  rule  in 
the  exposition  of  statutes  that  vhe  intention  of  the 
law-giver  is  to  be  deduced  from  a  view  of  the  whole 
and  of  every  part  of  a  statute,  taken  and  compared 
together.  The  real  intention,  when  accurately  ascer- 
tained, will  always   prevail  over  the   literal   sense   of 
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terms."  Again  he  says :  "  For  the  sure  and  true  inter- 
pretation of  all  statutes,  whether  penal  or  beneficial,  four 
things  are  to  be  considered :  What  was  the  common  law 
before  the  Act  ?  What  was  the  miachief  against  which 
the  common  law  did  not  provide  ?  What  remedy  the 
Parliament  had  provided  to  cover  the  defect  ?  and  the 
true  reason  of  the  remedy  ?" 

Applying  these  rules  in  their  spirit,  we  must  con- 
sider what  legislative  powers  existed  in  the  several 
Provinces  of  the  Dominion  prior  to  the  passing  of  the 
B,  N .  A.  Act ;  and  was  it  the  intention  to  abridge  these 
powers,  or  simply  to  make  a  new  distribution  of  them  ? 
I  think  plainly  the  latter.  The  words  "  by  fine,  penalty 
or  imprisonment"  were  not  so  well  chosen  as  niore 
definite  language  to  express  the  intention  of  the  legis- 
lators, but  I  cannot  think  it  was  intended  to  give 
power  to  the  Provincial  Legislature  to  exercise  only  one 
of  these  modes  of  punishmeno  at  a  time  in  any  par- 
ticular Act.  It  must  have  been  intended  to  apply  each 
according  to  the  circumstances  and  gravity  of  the  offence, 
and  to  use  both  or  all  where  required.  If  the  expression 
"fine,  penalty  or  imprisonment"  is  to  be  understood  dis- 
tributively  as  between  penalty  and  imprisonment,  it  must 
be  so  understood  as  between  fine  and  penalty,  which 
would  create  a  distinction  too  subtle  for  practical  appli- 
cation. In  fact,  the  words  fine  and  penalty  are  so  alike 
that  the  one  runs  into  the  other.  Dwarris  says :  "  In 
construing  Acts  of  Parliament,  judges  are  to  look  at  the 
language  of  the  whole  Act,  and  if  they  find  in  any  par- 
ticular clause  an  expression  not  so  large  and  extensive  in 
its  import  as  those  used  in  other  parts  of  the  Act,  and 
upon  a  view  of  the  whole  Act,  they  can  collect  from  the 
more  large  and  extensive  expressions  used  in  other  parts 
the  real  intention  of  the  Legislature,  it  is  their  duty  to 
give  etfect  to  the  larger  expressions." 
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For  these  reasons  I  am  of  opinion  that  the  Provincial        1873 
Legislature  has  not  exceeded  its  powers  in  enforcing  the 
License  Act,  or  any  other  law  relating  to  the  class  of  sub- 
jects within  its  jurisdiction,  by  all  the  modes  mentioned,    ganbora.j 
used  separately  or  together  according  to  circumstances. 

[The  remainder  of  the  judgment,  which  relates  exclusively  to 
the  iifth  and  sixth  objections,  is  omitted.] 
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1872       Ex  PARTE  James  Smith  et  al.  AND  Hempstead,  mis  en  cause. 

March  30. 

[Beported  16  L.  C.  Jurist,  I40.] 

Dominion  Parliament,  authority  of — Commission  rogatoire — SI  Vict. 

c.  76,  D. 

Per  Torrance,  J. :  The  Dominion  Parliament  can  confer  authority 
upon  Courts  and  Judges  in  Canada  to  make  orders  for  the 
examination  in  the  Dominion  of  any  witness  or  party  in  rela- 
tion to  any  civil  or  commercial  matter  pending  before  any 
Britisn  <;r  toreign  tribunal ;  and  the  Dominion  Act  31  Vict.  c. 
76,  which  contains  provisions  for  this  purpose,  was  therefore 
held  to  be  valid. 

Torrance,  J.: — 

This  case  comes  before  the  Court  on  a  novel  applica- 
tion, under  the  Act  of  the  Dominion  Legislature,  31  Vict. 
c.  76  (1),  by  which  this  Court  is  authorized  to  order  the 


(1)  31  Vict.  0.  76,  s,  1:  "Where 
uix)n  an  application  for  that  purpose 
it  is  made  to  appear  to  any  Court  or 
Judge  having  authority  under  this 
Act,  that  any  Court  or  tribunal  of 
competent  jurisdiction,  in  any  other 
of  Her  Majesty's  Dominions,  or  in 
any  foreign  country,  before  which 
any  civil  or  commercial  matter  is 
pending,  is  desirous  of  obtaining  the 
testimony,  in  relation  to  such  mat- 
ter, of  any  party  or  witness  within 
the  jurisdiction  of  such  first  men- 
tioned Court,  or  of  the  Court  to 
which  such  Judge  belongs,  or  of  such 
Judge,  it  shall  be  lawful  for  such 
Court  or  Judge,  in  their  or  his  dis- 
cretion, to  order  the  ex&mination 
upon  oath,  upon  interrogatories  or 


otherwise,  before  any  person  or  per- 
sons named  in  such  order,  of  such 
party  or  witness  accordingly,  and  by 
the  same  or  any  subsequent  order  to 
command  the  attendance  of  such 
party  or  witness  for  the  purpose  of 
being  examined,  and  for  the  produc- 
tion of  any  writings  or  other  docu- 
ments to  be  mentioned  in  such  order, 
and  of  any  other  writings  or  docu- 
ments relating  to  the  matter  in  ques- 
tion, that  may  be  in  the  possession 
or  power  of  such  party  or  witness." 
Sec.  6  :  "The  Court  of  Appeal  for 
Canada,  in  the  event  of  such  Court 
being  constituted,  and  the  Superior 
Courts  of  Common  Law  or  Equity 
in  any  Province  in  Canada,  and  any 
Judge  of  such  Courts  shall  respec- 
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attendance  of  a  witness  to  be  examined  under  a  commis- 
sion rogatoire  issued  out  of  a  foreign  court.  The  witness 
whom  it  is  desired  to  examine  makes  default,  and  objects 
that  the  order  was  granted  without  any  sufficient  or  legal 
evidence  being  adduced ;  and  he  also  contends  that  this 
Act  of  the  Dominion  Parliament  is  unconstitutional,  in- 
asmuch as  it  has  reference  to  a  matter  of  procedure, 
which  is  within  the  jurisdiction  of  the  Quebec  Legislature. 
This,  however,  is  a  matter  of  international  comity,  and 
the  Act  is  one  which  the  Dominion  Parliament  might 
very  properly  pass.  Matters  of  international  comity  are 
more  under  its  control  than  under  the  control  of  the 
Legislature  of  Quebec.  The  attachment  (contrainte)  asked 
for  against  the  witness  must  therefore  be  granted  without 
any  hesitation. 

Kerr,  Lambe  and  Garter  for  petitioners. 

Abbott,  Tait  and  Wotherspoon  for  mis  en  cause. 
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tively  be  Courts  and  Judges  having 
authority  under  this  Act ;  and  the 
said  Courts  may  respectively  frame 
rules  and  orders  in  relation  to  pro- 
cedure to  the  evidence  to  be  produced 
in  support  of  the  application  for  an 
order  for  examination  of  parties  and 
witnesses  under  this  Act,  and  gener- 
ally for  carrying  this  Act  into  effect ; 
and  in  the  absence  of  any  order  in 


relation  to  such  evidence,  letters 
rogatory  from  any  Court  of  Justice 
in  any  other  of  the  Dominions  of 
Her  Majesty,  or  from  any  foreign 
tribunal,  in  which  such  civil  or  com- 
mercial matter  may  be  pending, 
shall  be  deemed  and  taken  to  be  suffi- 
cient evidence  in  support  of  such 
application." 
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WiLLETT  V.  DeGROSBOIS. 

[Reported  17  L.  C.  Jurist,  293.] 

Election  Laws  in  fai'ce  in  late  Promice  of  Ca/iiada — B.  N.  A,  Act, 

ss.  41, 129, 

An  Act  of  Canada  passed  before  1867  made  void  any  contract  refer- 
ring to  or  arising  out  of  a  Parliamentary  election,  even  for  pay- 
ment of  lawful  expenses  ;  the  Dominion  Parliament  passed  an 
Act  respecting  Dominion  elections,  but  not  containing  this  or 
any  like  provision  :  Held,  that  this  provision,  not  having  been 
repealed,  was  in  force  in  Quebec  as  respects  Dominion  elections 
under  ss.  41  and  129  of  the  B.  N.  A.  Act,  and  that  therefore  a 
promissory  note  given  for  the  expenses  of  a  subsequent  Do- 
minion election  was  void.      ; 

MAfJKAY,  J.:— 

[After  stating  the  facts  and  commenting  on  the  plead- 
ings, the  learned  Judge  proceeded  as  follows,  p.  294 :] 

Another  point  is  forced  upon  us  and  is  to  be  disposed 
of.  It  has  been  contended  at  the  final  argument,  beyond 
what  has  been  pleaded,  that  a  note  like  the  one  sued  upon 
is  void  for  illegality,  whether  the  cause  of  it  was  legal 
expenses  or  illegal,  of  or  about  an  election ;  and  the  23 
Vict.  c.  17  of  1860  (of  the  late  Province  of  Canada)  is 
relied  upon  by  defendant.  It  is  entitled  "An  Act  for 
the  more  effectual  prevention  of  corrupt  practices  at 
elections."  Its  section  three  makes  it  illegal  to  hire 
carters  or  to  promise  to  pay  carters  to  bring  or  convey 
voters  to  or  from  the  poll  at  any  election.  Section  six 
makes  "  void  in  law  every  executory  contract,  or  promise, 
in  any  way  referring  to,  or  arising  out  of,  any  Farlia- 
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mentary  election,  euenfw  the  payment  of  laivful  expenaea." 
The  B.  N.  A.  Act  keeps  this  to  be  law  in  the  territory  of 
the  late  Province  of  Canada,  says  the  defendant. 

The  plaintiff  contends  that  this  law  of  1860  was  only 
made  to  have  force  in  or  about  elections  for  the  Union  of 
Canada,  that  is,  Quebec  and  Ontario;  that  that  Union 
being  dissolved  the  law  cannot  work  now,  and  nothing 
in  it  can  affect  anything  connected  with  a  Dominion 
election.  Besides  (says  plaintiff)  the  Dominion  Parlia- 
ment has  legislated  upon  the  subject  by  the  34  Vict.  c.  20. 

The  defendant  relies  upon  section  129  of  the  B.  N.  A. 
Act :  "  Except  as  otherwise  provided  by  this  Act,  all  laws 
in  force  in  Canada  at  the  Union  shall  continue  as  if  the 
Union  had  not  been  made."  The  B.  N.  A.  Act  orders,  in 
section  41,  a  continuance  of  the  then  existing  election 
laws  in  the  several  Provinces  relative  to  the  following 
matters,  viz.,  qualifications  of  candidates  and  of  voters, 
the  proceedings  at  elections,  etc.,  until  the  Parliament  of 
Canada  otherwise  provides. 

Has  section  129  left  still  to  have  force  the  23  Vict, 
c.  17  ?  I  think  it  has ;  and  we  must  hold  that,  though 
doing  so  it  be  that  we  have  this  much  law  in  Quebec 
and  Ontario  more  than  they  have  in  Manitoba  or  Nova 
Scotia.  The  34  Vict,  is  a  law  made  for  the  Do- 
minion, but  even  after  it  there  was  left  in  Quebec 
and  Ontario  the  23  Vict.  c.  17,  s.  6.  There  is  no 
incompatibility.  The  sect.  6  referred  to  is  a  law  on 
the  subject  of  certain  executory  contracts  or  promises, 
declaring  them  void  in  law.  It  is  in  force,  and  is  fatal 
to  plaintiff,  seeing  what  has  been  proved.  The  fact  of 
the  Dominion  Legislature  having  enacted  the  34  Vict.  c. 
20,  cannot  help  the  plaintiff.  This  was  enacted  for  the 
whole  Dominion,  but  in  Quebec  and  Ontario  there  was 
left  the  23  Vict.  c.  17,  s.  6,  in  full  force.  Nt  thing  is  in 
the  34  Vict.  c.  20,  resembling  what  is  enacted  by  sec.  0 
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of  c.  17  of  23  Vict.,  ar^ainst  the  executory  contracts  and 
promises  refen'ed  to  in  it.  I  believe  that  the  substance 
of  vhis  sect.  G  (supposing  it  never  to  have  been  enacted 
before)  could  be  at  any  time  made  law  in  any  Province 
by  the  Local  Legislature,  and  it  would  not  be  ultra  vires 
of  such  Legislature  under  the  B.  N.  A.  Act.  So  the  action 
is  dismissed,  and  plaintiff  can  get  no  sympathy,  for  he 
was  bound  to  know  that  going  into  expenditures  as  ho 
did  for  defendant  he  could  not  claim  upon  them  in  a 
court  of  law,  but  would  only  have  to  rely  upon  the 
honour  of  his  advei*se  party. 

Under  the  circumstances,  however,  I  shall  not  allow 
costs  against  the  plaintiff.  The  action  is,  therefore,  sim- 
ply dismissed,  and  without  costs. 

,      Action  (lismiaaed. 

Bethwae  &  Bethune  for  plaintiff. 
Cassidy  &  Lacoste  for  defendant. 
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qup:bf.c  superior  court. 

[in  chambers.] 
♦Angers,  Attorney-General,  v.  The  City  of  Montreal. 

\ Reported  24  L.  G.  Jurist,  259.] 

Trade  and  Commerce — License  Tax  on  Butchers,  Power  of  Provincial 
Legislature  to  authorize. 

An  Act  v/hich  authorii  3d  the  Corporation  of  the  City  of  Montreal  to 
impose  a  license  tax  on  butchers  keeping  stalls  or  shops  in  the 
city  for  the  sale  of  meat,  fish,  etc.,  elsewhere  than  on  the  public 
markets,  was  held  not  to  be  ultra  vires  of  the  Provincial  Legis- 
lature, as  an  interference  with  trade  and  commerce. 

Mr.  W.  H.  Kerr,  Q.C.,  for  the  petitioner. 

Mr.  R.  Roy,  Q.C.,  for  the  City  of  Montreal.  . 

.Johnson,  J. : — 

This  is  a  petition  in  the  name  of  the  Attorney-General 
of  the  Province,  under  the  997th  Article  of  the  Code  of 
Procedure,  which  reproduced  the  statutes  previously  in 
force  respecting  proceedings  against  corporations  violating 
or  exceeding  their  powers,  and  against  persons  usurping 
public  offices  ;  and  the  object  is  to  set  aside  as  illegal  a 
by-law  of  this  city,  being  No.  90,  concerning  private 
butchers'  stalls. 

I  may  say  at  the  outset  that  I  had  some  doubts 
whether  the  principal  point  raised  here  could  come 
up  properly  in  this  manner.  The  12  Vict.  c.  41. 
reproduced  in  the  Code,  was  passed  before  our  present 

*  [This  and  the  following  case,  as  they  relate  to  the  same  subject,  are 
here  printed  together.  ] 
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1876  political  system  was  in  existence,  and  it  related  to  the 
Angers  redress  to  be  had  against  corporations  or  individuals,  for 
misconduct  in  respect  to  excess  of  power  in  the  former, 
and  intrusion  into  office  by  the  latter.  The  excess  of 
power  complained  of  here  seems  to  be,  not  that  the  Cor- 
poration exceeded  the  powers  professedly  gi'  ^n  therein, 
but  that  they  have  exercised  powers  wrongly  given :  in 
other  words,  that  the  Local  Legislature  had  no  right  to 
give  the  powers  that  have  been  used ;  and  this  proceeding 
is  therefore  an  attack  on  the  statute,  and  not  on  the  by- 
law ;  and  most  assuredly  the  12th  Vict,  had  no  such 
object,  nor  does  the  Code  go  any  further  than  the  statute, 
nor  did  it  come  into  force  after  Confederation.  But, 
though  I  have  no  doubt  that  such  a  thing  was  never  con- 
templated by  the  statute  or  by  the  Code,  yet  I  am  clear 
also  that  the  words  both  of  the  statute  and  of  the  Code 
embrace  the  present  case,  for  the  remedy  is  given  inte^' 
alia,  "  whenever  any  corporation  exercises  any  power, 
franchise  or  privilege  that  does  not  belong  to  it ; "  and 
the  effect  of  these  words,  whether  contemplated  or  not, 
is  to  subject  the  by-law  to  examination  with  reference  to 
everything  that  affects  the  power  of  the  Corporation  to 
pass  it. 

Therefore  I  come  at  once  to  consider  the  principal 
ground  of  this  application,  which  is  that  the  B.  N.  A. 
Act  of  1867  confers  the  exclusive  power  to  regulate 
trade  and  commerce  upon  the  Federal  Parliament,  ami 
that  this  by-law,  being  professedly  passed  under  the 
authority  of  Provincial  legislation,  is  a  violation  and 
an  excess  of  power.  It  is  very  true  that  section  91  of 
the  Imperial  Act  of  1867  does  define  the  power?  of  the 
Federal  Parliament,  and  in  these  words :  "  It  shall  be 
lawful,  etc.,  tr>  make  laws  for  the  peace,  order  and  good 
goveriment  of  Canada,  in  relation  to  all  matters  not 
coming  within  the  classes  of  subjects  by  this  Act  assigned 
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exclusively  to  the  Legislatures  of  the  Provinces ;"  there-         1870 
fore,  before  this  subject  can  be  said  to  be  within  the      Angkrs 
jurisdiction  of  the  Federal  Parliament  it  must  be  shewn: 
First,  that  power  to  make  laws  for  Canada  (that  is  for  the 
J)ominion)  is  power  to  make  laws  for  the  local  purposes 
of  the  Provinces  ;  and,  secondly,  that  it  is  a  power  not 
assigned  exclusively  to  the  Legislatures  of  the  Provinces. 
Neither   of  these  propositions  is  true.     The   trade   and 
commerce  of  the  Dominion  is  a  very  distinct  thing  from 
the  individual  tradus  or  callings  of  persons  subject  to  the 
municipal  government  of  cities  ;  and  the  exclusive  powers 
of  the  Provincial  Legislatures  are  specifically  extended  by 
section  02,  to  make  laws  in  relation  to  "  municipal  insti- 
tutions," and  also  in  relation  to  "  shop,  saloon,   tavern, 
auctioneer,  and  other  licenses,  in  order  to  the  raising  of  a 
revenue  for   provincial,    local,    or    municipal   purposes." 
Therefore  the  corporation,  by  this  by-law,  have  neither 
interfered  with  the  trade  of  the  Dominion,  nor  exercised 
power  which  it  was  not  within  the  exclusive  rioht  of  the 
Provincial  Legislature  to  cive  them. 

The  by-law  is  based  upon  section  123  of  the  City 
Charter  (37  Vict.  c.  51)  paragraphs  2,  27,  31,  and  32. 
The  2nd  paragraph  of  this  section  gives  the  general 
power  to  make  by-laws  for  the  health,  internal  economy, 
and  local  government  of  the  city.  Paragraph  27  gives 
power  to  make  by-laws  "  to  establish  and  regulate  public 
markets,  and  private  butchers'  or  hucksters'  stalls ;  and 
to  regidate,  license  or  restrain  the  sale  of  fresh  meats, 
vegetables,  fish,  or  other  articles  usually  sold  on  mar- 
kets." Paragraph  31  authorizes  b3'-laws  for  the  purpose 
of  regulating  where  and  how  live  stock  and  provisions 
may  be  exposed  for  sale  on  the  public  markets,  and 
specially  provides  that  "  the  said  Council  may,  if  they 
deem  it  advantageous,  by  a  by-law  to  be  passed  for  that 
purpose,  empower  any  jierson  to  sell,  offer,  or  expose  for 
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sale,  in  any  place  beyond  th«  limits  of  the  said  markets, 
meat,  vegetables  and  provisions  usually  bought  and  sold 
on  public  markets,  upon  such  person  obtaining  a  license 
for  that  purpose  from  the  said  Council,  for  which  he 
shall  pay  to  the  City  Treasurer  such  sum  as  may  be  fixed 
by  such  bj^-law,  and  by  conforming  with  the  rules  and 
regulations  contained  in  the  said  by-law." 

Section  81  of  the  Charter,  using  the  power  given  by  the 
92nd  section  of  the  B.  N.  A.  Act,  1867,  makes  no  dis- 
tinction between  the  form  of  a  tax,  and  that  of  a  license  ; 
it  says  :  "  the  said  Council  may  also,  if  they  see  fit,  impose 
the  said  tax  in  the  form  of  a  license,  payable  annually  at 
such  times,  and  under  such  conditions  and  restrictions  as 
the  said  Council  may  determine." 

The  power,  then,  appears  to  have  been  constitutionally 
given  by  the  Provincial  Parliament,  and  properly  used 
by  the  corporation. 

As  to  the  argument  that  tiiis  was  virtually  a  pro- 
hibition of  trade,  it  need  only  be  observed  that  it  is 
merely  a  prohibition  of  unlicensed  trade,  the  power 
to  license  being  clearly  given.  The  amount  appears 
by  the  evidence  to  be  much  less  than  one-half  of  what 
was  formerly  imposed  ;  nor  could  I  properly  consider 
the  amount  where  there  is  no  specific  limit  in  the  ]aw. 
Dillon,  on  Municipal  Corporations,  says,  "  where  there  is  a 
clear  intent  that  licenses  are  imposed  as  a  source  of 
revenue  to  the  city,  the  Court  will  not  mind  the  amount." 

[The  remainder  of  the  judgment  is  omitted,  the  same  not  having 
reference  to  the  constitutional  (juestion.] 

The  judgment  is  as  follows  : — 

"  Having  seen  and  examined  the  petition  requete 
lihelUe,  presented  and  filed  by  the  petitioner  on  the  10th 
of  June  last,  praying,  for  the  causes  and  reasons  therein 
stated,  that  the  by-law  No.  90,  concerning  private 
butchers'  stalls,  made  and  passed  by  the  Council,  of  the 
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said  defendant,  on  tive  22nd  day  of  December,  1S75,  be 
declared  to  b'^  ultra  vires  of  the  City  of  Montreal  and 
its  Council,  and  be  declared  null  and  void  and  of  no 
effect,  and  be  quashed  and  set  aside,  and  having  seen  and 
examined  the  answer  of  the  defendant  to  the  said  peti- 
tion, and  heard  the  parties,  etc. ; 

"  Considering  that  the  by-law  No.  90  aforesaid  is  not 
ultra  vires  of  the  said  Council ;  but  on  the  contrarj'  is 
within  the  powers  conferred  on  the  defendant  by  the 
statute  37  Vict.  c.  51 ; 

"  Considerin!_f  also  that  the  said  last  mentioned  statute 
is  a  statute  of  the  Parliament  of  this  Province  passed 
and  made  in  virtue  of  the  powers  expressly  given  to  the 
said  Parliament  by  the  B.  N.  A.  Act,  lN(i7,  and  more 
particularly  by  the  sections  91  and  92  of  the  said 
B.  N.  A.  Act,  1867; 

"  Considering  that  the  allegations  of  the  said  petition 
are  not  made  out  or  established  either  in  law  or  in  fact, 
I,  the  undersigned  judge,  do  dismiss  the  said  petition 
with  costs." 

Petition  rejected. 
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Mallette  et  al.  r.  The  City  of  Montreal. 

[Reported  24  L.  C.  Jurist,  203.] 

Trade  and  Commerce — License  tax  on  butchers,  puivcr  of  Provincial 
Legislature  to  authorize. 

An  Act  which  authorized  the  Corporation  of  the  City  of  Montreal  to 
impose  a  license  tax  on  butchers  keeping  stalls  or  shops  in  the 
city  for  the  sale  of  meat,  fish,  etc. ,  elsewhere  than  on  the  public 
markets,  was  held  not  to  be  ultra  vires  of  the  Provincial  Legis- 
lature as  an  interference  with  trade  and  commerce. 

Mackay,  J.: — 

This  case  was  argued  before  me  as  an  injunction  case, 
but  has  been  put  before  me  not  on  an  injunction,  except 
very  incidentally,  but  on  the  merits  of  an  action  by  a 
number  of  individual  butchers  joining  together  as  plain- 
tiffs irregularly  to  sue  the  City  to  have  a  by-law  of  the 
22nd  December,  1875,  of  the  city,  in  so  far  as  imposing 
on  the  plaintiffs  a  license  tax  of  $200  each,  declared 
null,  and  the  City  forbidden  from  collecting  the  tax.  All 
the  plaintiffs  are  butchers,  selling  away  from  public 
market.  Misjoinder  is  not  pleaded  by  the  City,  so  I  will 
not  say  anything  on  that  subject.  The  defendants  plead 
a  general  denial,  and  no  more.  I  see  no  answer  to  the 
injunction.  The  questions  to  be  decided  by  the  Court 
are  therefore  not  difficult.  Have  the  plaintiffs  jjroved 
their  allegations,  and  are  their  law  propositions  stated  in 
their  declaration  sound?  Are  the  by-laws  (for  there 
really  are  two)  complained  of  null  upon  the  principles 
enunciated  by  the  plaintiffs '?  They  say  that  the  city 
has  imposed  upon  them  a  business  tax  and  a  license  tax. 
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and  that  these  ought  to  be  declared  null  as  violating  the 
principle  of  equality,  and  also  the  rule  that  no  persons 
or  things  can  be  taxed  twice  for  the  same  object.  The 
declaration  sets  forth  certain  provisions  of  the  City 
Charter,  37  Vict.  c.  51,  s.  123,  upon  which  the  by-laws 
attacked  are  founded,  and  claims  that  by  common  law  no 
Legislature  or  corporation  hns  right  to  establish  in- 
equality of  taxation,  whether  by  name  of  tax,  license,  or 
duty  between  persons  of  the  same  class  or  occupation. 
The  plaintiffs  complain  of  the  by-law  prohibiting  persons 
selling  meat,  fish,  etc.,  at  other  places  than  on  the  public 
markets,  if  within  500  yards  of  a  market,  unless  the  jjer- 
sons  so  selling  have  a  license.  This  is  the  one  of  Decem- 
ber, 1875.  At  the  argument  it  was  urged  that  the  by-law 
is  an  excess  of  power,  being  a  regulation  of  trade  and 
commerce,  trade  and  commerce  being,  by  the  B.  N.  A. 
Act  of  1867,  exclusively  to  be  regulated  by  the  Dominion 
Parliament. 

The  by-law  reposes  on  an  Act  of  the  Quebec  Parlia- 
ment passed  since  Confederation,  and  this  Act,  it  is 
claimed,  was  and  is  ultra  vires  of  the  Qufltec  Legislature, 
in  so  far  as  pretending  to  confer  right  on  the  city  to 
regulate  traae  and  commerce.  The  by-law  referred  to 
has  several  times  been  attacked,  particularly  in  the  case  of 
Angers,  Attij.-Gcn.  v.  The  Citij  (1),  judged  in  1876  by  Mr. 
Justice  Johnson,  when  the  Attorney- General's  petition 
was  dismissed,  the  by-law  being  declared  not  iiltrn  vires 
of  the  city,  and  the  Act  37  Vict,  l^eing  also  declared  not 
ultra  vires  of  the  Quebec  Legislature.  "The  trade  and 
commerce  of  the  Dominion,"  said  Mr.  Justice  Johnson 
in  that  case,  "is  a  very  distinct  thing  from  the  individual 
trades  or  callings  of  persons  subject  to  municipal  govern- 
ment in  cities;"  and  he  went  on  to  observe  that  the 
Provincial  Legislatures  had  right  to  make  laws  in  rela- 
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1879  tion  to  municipal  institutions,  and  also  in  relation  to 
Mallktte  shop,  saloon,  tave."n,  auctioneer,  and  other  licenses,  in 
order  to  the  raising  of  a  revenue  for  provincial,  local,  or 
municipal  purposes,  and  he  found  the  licenses  required 
of  butchers  to  be  imposed,  to  raise  revenue  for  the  city, 
not  unlawfully.  In  September,  1879,  Mr.  Justice  Jette, 
in  a  case  in  which  one  Lcresqite,  a  butcher,  complained 
of  havinf,'  been  convicted  urder  the  by-law  in  question, 
held  the  conviction  right,  and  the  by-law  lawful  (1).  I  look 
upon  the  by-law,  as  partly  a  regulation  of  police,  and 
partly  a  by-law  to  make  revenue,  for  city  purposes,  by 
the  way  or  in  form  of  licenses.  I  consider  it  formal  and 
well  founded.  I  see  no  reason  for  declaring  it  null.  I 
can  see  no  reason  for  allowing  butchers  to  establish  stalls 
wherever  they  like  in  the  city  without  regulation.  A 
butcher's  shop  may  very  easily  be  made  a  nuisance  to 
adjoining,  or  even  neighbouring,  habitations.  The  ten- 
dency of  butchers'  shops  is  by  many  considered  to  be  to 
hurt  adjoining  habitations.  M.  N.  has  his  patrimonial 
residence  on  Dorchester  Strvet  west.  A  butcher  sets  up 
a  stall  next  door.  May  not  M.  N.  feel  hurt  ?  May  he 
not  consider  his  enjoyment  of  his  residence  diminished  ? 
But  suppose  two  butchers  to  set  up,  one  on  each  side 
of  M.  N. ! 

I  consider  the  by-law  ovtmplained  of  reasonable,  nor  do 
I  see  it  work  inequality  of  taxation  in  a  bad  sense.  As 
to  favours  to  some  butchers  over  others,  I  see  that  all  can 
enjoy  equally  the  advantages  of  the  public  markets. 


Action  dismissed  ivith  costs. 


Doiitre,  Branchaud  S  McCord,  for  plaintiffs. 
R,  Roy,  Q.C.,  for  defendants. 


1)  23  L.  C.  Jurist,  284. 
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CoTfc  V.  Watson. 

[Reported  3  Quebec  Law  Hep.  157.] 

Bankruptcy  and  Insolvency — Trade  a)id  Comynercc — 33-3.3  Vict.  c. 
IG,  D.—SJf  Vict.  c.  2,  Q. 

An  official  assignee  or  his  agent  acting  under  an  Insolvent  Act  of 
the  Parliament  of  Canada  can  sell  by  auction  the  goods  of  a 
bankrupt  without  taking  out  a  license  therefor  ;  and  this  right 
cannot  be  restricted  by  a  Provincial  enactment. 

The  Quebec  License  Act,  l'°70,  in  so  far  as  it  seeks  to  impose  a  tax 
on  the  sum  realised  from  the  sale  of  an  insolvent's  etiects  when 
made  under  the  Insolvent  Act  of  1809,  32-33  Vict.  c.  10,  and 
to  restrain  the  powers  of  assignees  in  putting  that  Act  in 
operation,  is  invalid. 

[Translated.] 
Plamondon,  J. : — 

Onezime  Tesskr,  merchant,  of  Warwick,  having  become 
insolvent  in  the  course  of  the  summer  of  1875,  Louis 
Joseph  Lajoie,  Esquire,  of  the  city  of  Montreal,  official 
assignee,  was  appointed  n^signee  in  the  said  bankruptcy. 

As  assignee  he  sold,  by  public  auction,  the  stock-in- 
trade  of  the  l)ankrupt,  and.  for  this  purpose,  appointed 
as  his  agent  the  deftiidant  W'ltai^ii,  who  made  the  said 
sale  at  Warwick,  assisted  by  the  other  defendant,  Hamel, 
as  crier,  all  being  done  uiuler  the  official  authority  of  the 
said  Lajoie. 

The  two  defendants  were  then  the  authorised  agents 
of  the  said  assignee,  selling  according  to  law  and  in  the 
exercise  of  his  office. 

These  facts  are  either  proved  or  admitted.. 
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1877  The  plaintiff,  who  is  the  collector  of  Inland  Revenue 

for  the  district  of  Arthabaska,  demands  from  each  of  the 
defendants  the  penalty  of  not  less  than  $200  and  not 
piam^ou,  J.  Dioi'e  than  §400  imposed  by  the  License  Act  of  Quebec 
(1870),  namely,  from  the  said  ]V(itsoii  for  having  caused 
such  a  sale  to  be  made  at  public  auction  by  the  said 
Ilamd,  who  was  not  a  licensed  auctioneer,  and  from  the 
said  ILinui  for  having  himself  conducted  the  said  sale 
without  being  a  licensed  auctioneer. 

The  question  which  results  from  the  conflict  between 
the  parties  is  of  the  highest  importance. 

Had  the  Legislature  of  the  Province  of  Quebec  the 
right  to  pass  the  Quebec  License  Act  (1870)  so  far  as 
concerns  the  Lisolvency  Act  (Act  of  1869)  ? 

The  B.  N.  A.  Act  defines  the  exclusive  legislative 
powers  which  are  granted  to  the  Parliament  of  the  Do- 
minion of  Canada,  and  also  those  with  which  Local 
Legislatures  are  clothed,  for  the  purj)Oses  of  legislation. 

To  the  Parliament  of  the  Dominion  of  Canada  has 
been  given  the  exclusive  power  to  legislate  with  respect 
to  the  regulation  of  trade  and  commerce  (30  and  31  Vict, 
c.  3,  s.  91,  sub-s.  2,  Imperial  Act).  The  terms  regulation 
of  trade  and  commerce  imply  of  necessity  full  authority 
over  the  matter  to  be  so  regulated,  and  ought  in  the  same 
way  of  necessity  to  be  interpreted  as  implying  the  exclu- 
sion of  all  interference  by  any  other  authority  in  and 
over  the  matter  so  regulated. 

The  power  thus  conferred  on  the  Parliament  of  the 
Dominion  of  Canada  is  a  general,  exclusive  power,  with- 
out limit  or  restriction  in  respect  of  matters  of  trade 
and  commerce. 

Now  it  is  in  virtue  of  this  power  that  the  Insolvency 
Act  of  1869  was  passed.  That  Act  has  essentially  for  its 
object  the  regulation  of  a  commercial  matter.  The  insol- 
vency law  has  as   its   aim  the   administration  of  the 
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p)'operty  of  persona  who   Lave   become   insolvent   and        1877 
bankrupt,  according   to  the  rules   and  doiinitions  pre-        cote 
scribed  by  law,  and  determines  the  conditions  under     watson. 
which  that  law  ought  to  be  put  in  operation  as  well  as  the  riamoudou,  j. 
effects  of  that  operation.     If,  in  order  to  create  a  source 
of  revenue,  the   Provincial   Legislature  has   interfered 
directly  or  indirectly  so  as  to  restrict  the  operation  of 
the  Insolvent  Act  in  the  results  which  necessarily  flow 
from  that  operation,  it  has  usurped  a  jurisdiction  outside 
of  the  special  powers  conferred  on  it  by  the  B.  N.  A.  Act. 

Now  in  imposing  a  tax  on  the  sum  realised  from  the 
sale  of  an  insolvent's  effects  made  by  virtue  of  the  Act 
of  18G9,  and  in  restraining  the  powers  of  assignees  in 
putting  in  operation  that  law,  the  Legislature  of  the 
Province  of  Quebec  has,  in  the  opinion  of  this  Court, 
acted  ultra  vires. 

The  Court,  therefore,  declares  that  the  action  of  the 
plaintiff  is  groundless,  and  it  is  dismissed ;  but  the 
plaintiff  having  brought  his  actions  for  and  in  the  name 
of  our  Sovereign  Lady  the  Queen,  costs  cannot  be  given 
against  him. 

The  Court  thinks  it  proper  to  state  that  but  for  the 
express  clause  in  the  statute,  it  would  have  given  costs 
against  the  plaintiff'. 
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QUEBEC  SUrERIOE  COUUT. 
Evans  et  al.  v.  Hudon. 

[Reported  22  L.  G.  Jnrht,  208.] 
Dominion  officer,  seizure  of  salary  of —38  Vi-t,  c.  12,  ,s.  ,),  Q. 

A  Provincial  Legislature  has  no  power  to  declare  liable  to  seizure 
the  salaries  oi  employees  of  the  Federal  Government. 

The  plaintifts,  by  attachment  after  judgment,  required 
Mr.  Dunbar  Browne,  collector  of  Inland  llevenue,  m 
Montreal,  to  declare  in  the  usual  form  what  money,  etc., 
he  owed  to  the  defendant  Hudon. 

Mr.  Browne  made  the  following  declaration  :  "  That  he 
has  not  now,  and  is  not  aware  that  he  will  have  hereafter 
in  his  hands,  possession  or  custody,  any  goods,  credits, 
moneys  or  effects  belonging  to  said  defendant,  in  any  man- 
ner whatsoever.  The  defendant,  Alplionse  Hudon,  is  an 
officer  of  the  Inland  Revenue,  and  receives  his  salarv 
from  the  bank,  on  deposit  of  the  pay-list,  signed  by  the 
different  officers,  and  supported  by  official  departmental 
cheque  signed  by  me." 

Messrs.  Abbott,  Tait,  Wotherspoon,  and  Abbott,  on  the 
3rd  of  December,  1877,  on  behalf  of  the  plaintiffs,  made 
the  following  motion  : — 

"  Motion  on  behalf  of  the  said  plaintiffs  that  inasmuch 
as  it  appears  by  the  declaration  of  the  said  garnishee, 
Dunbar  Browne,  in  this  behalf  made,  that  the  defendant. 
Alphonsc  Hudon,  is  a  public  servant  and  employee  ir 
the  Province  of  Quebec,  and  entitled  to  a  salary  as  such, 
and  the  said  Dunbar  Broivne  is  the  collector  of  Inland 
Revenue  at  the  said  city  of  Montreal,  and  the  head  there 
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of  the  said  department  or  ol'tice  of  Inland  Revenue,  in 
which  the  said  Alplionne  Ilndon  is  so  employed  us  a 
public  servant ;  but  inasmuch  as  the  said  garnishee  has 
failed  to  conform  to  the  provisions  of  law  in  that  behalf, 
and  has  not,  as  by  law  and  the  statute  in  that  behalf 
required,  made  a  report  to  this  Court  in  this  caust",  under 
his  signature,  establishing  the  amount  of  the  salary  due 
at  the  time  of  the  service  of  the  writ  of  attachment  in 
this  cause,  and  the  amount  of  the  salary  to  l)ecome  due 
in  each  month  to  the  said  Alphonsc  Iladon,  if  he  should 
continue  in  said  employment ; 

That  he,  the  said  Dnnlxu'  Browne,  as  such  collector  of 
Inland  llevenue  at  Montreal,  be  ordered,  within  such 
delay  as  to  this  Honourable  Court  shall  seem  right,  to 
make  such  report  to  this  Court  under  his  signature, 
establishing  the  amount  of  the  salary  which  was  due  to  the 
said  AlpliDKsc  Iladon  as  an  officer  of  the  public  depart- 
ment of  Inland  Revenue  at  Montreal  aforesaid,  in  which 
he  was  an  employee  at  the  time  of  the  service  of  the  writ 
of  attachment  in  this  cause,  and  the  amount  of  salary  to 
become  due  to  him  each  month,  if  he  should  continue 
in  said  employment  under  the  same  conditions,  the 
whole  with  costs." 

The  judgment  [of  the  Com't,  Rainville,  J.,'  is  as  fol- 
lows : — "  The  Court,  etc.,  considering  that,  according  to 
law,  the  garnishee  aforesaid  is  neither  the  head  nor 
deputy  head  of  the  public  department  in  which  he  is 
employed ; 

"  Considering  that,  according  to  law,  the  head  of  the 
department  in  which  the  said  garnishee  is  employed  is 
the  Minister  of  Inland  Revenue,  and  the  deputy  head  of 
the  said  department  the  deputy  of  the  said  Minister  ; 

"  Considering  that  the  exemption  of  the  salaries  of 
public  officers  from  seizure  is  a  matter  of  public  order, 
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1877  and  that  the  Parliament  of  the  Province  of  Quebec  has 
not  the  power  to  declare  the  salaries  of  employees  of  the 
Federal  Government  liable  to  seizm'e,  and  that  the  said 
Rai^^e,  J.  garnishee  Browne  is  therefore  not  bound  to  make  the 
return  required  by  the  lifth  section  of  the  Act  38  Vict, 
c.  12 : 

"Refuses  the  motion  of  the  applicants,  "with  costs, 
etc."  (1) 


^■1 1 


1 ; 


(1)  [See  Leprohon  v.  City  of  Ot- 
tawa, 2  App.  Rep.  592  ;  ante,  vol,  1, 
p.  592,  where  it  was  held  by  the 
Court  of  Appeal  for  Ontario  that  a 


Provincial  Legislature  cannot  im- 
pose a  tax  upon  the  official  income 
of  an  officer  of  the  Dominion  Gov- 
ernment.] 
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QUEBEC  SUPERIOR  COURT. 
Ex  Parte  Leveill^. 

[Reported  S  Stephens'  Digest,  44^-] 

License  Law,  power  to  impose  pe^ialty  for  violation  of- -Trade  and 

Commerce. 

The  B.  N.  A.  Act  in  conferring  legislative  jurisdiction  over  par- 
ticular subjects,  must  be  held  to  have  given  at  the  same  time 
the  powers  needed  for  the  effective  exorcise  of  the  jurisdiction 
granted  ;  consequently,  the  right  conferred  on  Provincial 
Legislatures  to  make  laws  in  relation  to  shop,  saloon,  tavern, 
auctioneer  and  other  licenses,  includes  the  right  of  imposing 
penalties  for  violating  the  Provincial  laws  in  relation  to  those 
subjects. 

Provincial  enactments  by  which  pars  ms  who  sell  liquor  by  whole- 
sale are  required  to  take  out  a  license  are  not  invalid  as  an  in- 
terference with  trade  and  commerce. 

Petitioner  applied  for  a  writ  of  certiorari  from  a  con- 
viction of  the  police  magistrate,  for  having  sold  a  dozen 
b  )ttles  of  beer  at  one  time,  without  having  previously 
obtained  a  license  to  do  so  in  terms  of  the  Quebec 
License  Act,  on  the  ground  inter  alia  that  the  conviction 
was  null  and  void,  and  beyond  the  jurisdiction  of  the 
police  magistrate,  because  the  Quebec  Acts,  upon  which 
alone  the  conviction  rests,  were  ultra  vires  of  the  Quebec 
Provincial  Legislature  and  unconstitutional  so  far  as 
affecting  wholesale  dealers,  and  again  because  the  said 
Acts  are  in  regulation  of  trade  and  therefore  ultra  vires. 
The  prosecutor  relied  upon  sub-sec.  9  of  sec.  92  of  the 
B.  N.  A.  Act. 

Mackay,  J.: — 

I  hold  that  the  B.  N.  A.  Act  must  be  interpreted  as 
any  other  statute.  The  whole  of  it  must  be  considered, 
and  if  possible  force  must  be  given  to  each  clause  of  it. 
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'. 

Though  the  91st  section  reads  as  it  docs,  the  next  one  has 
been  enacted.  Why  ?  Surely  not  to  conflict  with  the 
preceding  one ;  but,  presumably,  to  work  with  it.  I 
think  it  a  qualification  of  it ;  as  the  last  statute  in  point 
of  time  controls,  so  later  clauses  are  held  to  qualify 
earlier  ones  ;  the  last  clause  is  the  last  expression  of  the 
law  maker.  Cannot  section  92  be  worked  without 
violence  against  91  ?  I  think  that  it  can.  Ninety-one 
being  enacted,  92  expresses  a  particular  intention  in  the 
nature  of  an  exception  to  it.  It  is  said  to  be  repugnant ; 
no  more  so  than  would  have  been  a  proviso  to  the  same 
efiect.  Ninety-one  gives  the  Dominion  the  regulation  of 
commerce  in  the  wide  sense,  but  92  allows  Quebec 
Province  to  make  certain  regulations  affecting  purely 
internal  commerce. 

The  Quebec  Legislature  does  not,  a^  I  understand, 
pretend  to  regulate  the  trade  and  commerce  of  the  Do- 
minion ;  it  may  concede  to  the  Dominion  exclusively  the 
right  to  "regulate  trade  and  commerce"  in  the  wide 
sense,  and  yet  claim  to  have  a  right  towards  raising 
revenue  for  provincial  purposes,  to  lay  taxes  on  shops, 
saloons,  tav^erns,  auctioneers  and  others.  The  Dominion 
Parliament  has  no  power  to  do  that ;  but,  clearly  1 
think,  power  to  do  it  has  been  conceded  to  Quebec  Prov- 
ince by  section  92  ;  and  all  that  is  necessary  to  enable 
the  power  to  be  exercised  with  effect  must  be  held  to 
have  been  conceded.  Quebec  Province  would  in  vain  tax 
shops  and  taverns  unless  sales  otherwise  than  under 
licenses  (such  a  sale  for  instance  as  Leveille  ha>:  made  of 
a  dozen  bottles  of  beer)  could  be  ordered  by  it  to  expose 
to  penalties.  Who  would  pay  for  a  shop  or  tavern 
license  if  he  could  sell  beer  without  one,  and  expose  him- 
self to  no  penalty  ? 

"  Power  to  regulate  commerce  is  not  at  all  like  that 
to  lay  taxes.    The  latter  may  well  be  concurrent,  while 
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the  former  is  exclusive,  resulting  from  the  different  1877 
nature  of  the  two  powers.  The  power  of  Congress, 
in  laying  taxes,  is  not  necessarily  or  naturally  inconsis- 
tent with  that  of  the  States.  Each  may  lay  a  tax  on 
the  same  property,  without  interfering  with  the  action 
of  the  other"  (1).  It  was  meant  to  be  so  here,  in  a 
degree,  I  think.  If  the  Quebec  License  Act  be  so  un- 
coastitutional  as  petitioner  claims,  it  is  strange  that  the 
Governor-General  has  not  disallowed  it.  When  the 
Quebec  Legislature,  using  the  powers  given  to  it  by 
[sect.]  92,  exceeds,  I  make  no  doubt  the  Dominion 
Government  will  interfere. 

It  is  not  for  me,  in  disposing  of  the  present  case,  to 
define  the  exact  boundaries  of  the  power  of  the  Quebec 
Legislature  taxing  under  [sect.]  92.  The  povver  to  tax 
liy  means  of  a  .system  of  licensing  exists,  1  lat  is  certain. 
Within  what  boundaries  can  I  say  that  this  power  is 
abridged,  where  and  when  does  the  power  to  tax  end  ? 
It  has  limits ;  at  any  rate  it  ought  to  have ;  but  what 
are  they  exactly  ? 

The  Quebec  Legislature  has  gone,  in  wonls,  to  the  ex- 
tent of  prohibiting  sale  wholesale  of  .spirits  and  beer, 
except  by  shop  or  tavern  licensed  persons,  without  dis- 
tinction of  liquors  imported  in  bulk,  sold  in  bulk  as  im- 
ported, and  other  liquors,  e.fj.,  manufactured  in  Quebec 
Province  and  sold  here.  Section  92  does  not  read  to  pre- 
vent them  insisting  on  licenses  being  taken  to  sell  liquors 
wholesale.  Mr,  Justice  Strong  would  hold  a  license  which 
would  amount  to  prohibition  to  be  an  undue  interference 
with  the  exclusive  powers  of  the  Dominion  Parliament, 
and  I  could  agree  to  hold  the  same  thing.  I  do  not  see 
that  the  petitioner  can  complain  with  reason  that  the 
Quebec  Legislature  has  exceeded  and  abused  its  powers  as 

regards  him  in  the  present  case. 

CertioraH  quashed. 
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(1)  Story  on  the  Constitution,  p.  IOCS. 
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Ross  ET  AL.  V.  Torrance  es  qual.,  The  City  op  Montreal, 
claimant,  and  plaintiffs,  contesting. 

[Bcported  2  Legal  News,  180.] 

Interest,  right  Pi  legislate  on  subject  of — B.  N.  A.  Act,  s.91,sub-s.  19. 

The  general  law  having  limited  the  rate  of  interest,  in  the  absence 
of  agreement  between  the  parties,  to  six  per  cent.,  a  Provincial 
Legislature  has  no  power  to  authorize  a  municipal  corpora- 
tion to  charge  ten  per  cent,  "increase"  on  overdue  assess- 
ments, the  so-called  increase  being  but  another  name  for 
interest.  (1) 

A  municipal  corporation  was  authorized  by  an  Act,  in  force  at  the 
time  of  Confederation,  to  charge  ten  per  cent,  on  overdue 
assessments  ;  the  Legislature  of  Quebec  passed  an  Act  repeal- 
in<f  this  enactment  and  providing  anew  for  a  similar  charge  : 
Held,  by  Johnson,  J.,  that  the  former  enactment  was 
etfectually  repealed,  and  that  the  new  enactment  a:^  to  increase 
was  invalid.  (2) 

Johnson,  J. : — 

Under  the  Prothonotary's  report  of  partial  distribu- 
tion, as  drawn  in  this  case,  there  is  a  sum  of  $995.08 
given  to  the  city  for  arrears  of  assessments  on  the  pro- 
perty sold  by  the  Sheriff ;  and  the  plaintiffs,  who  brought 
it  to  sale  for  the  satisfaction  of  their  hypothecary  claim, 
contest  this  item  in  part :  that  is  to  say,  as  far  as  regards 
three  sums  of  $79.43,  $178.71,  and  $18.09,  making 
together  the  sum  of  $276.23  asked  by  the  city  as  a  ten  per 
cent,  increase  on  overdue  assessments,  and  these  three 
charges  for  increase,  as  it  is  called,  in  the  claim,  or 
rather  in  the  account  which  the  corporation  are  by  law 

(1)  [See  next  case.]  Keefe  v.  McLennan, /i^i/;  and  other 

(2)  [But  see  Corporation  of  Three      cases. 
Rivers  *•.   Suite,  ante,    at   p.   286 ; 
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allowed  to  substitute  for  a  regular  demand  or  opposition 
(see  art.  719  C.  P.),  are  resisted  on  three  separate  grounds. 
First,  the  plaintiffs  say  that  these  charges,  though  made 
under  the  name  of  increase,  are  in  reality  charges  for 
interest  at  ten  per  cent,  for  delay  in  paying  overdue 
taxes ;  and  that,  as  such,  they  are  not  authorized  and 
cannot  be  authorized  by  Provincial  legislation  subsequent 
to  the  B.  N.  A.  Act,  18(57,  which  vested  the  power  of 
legislating  on  this  subject  in  the  Federal  Parliament. 
Secondly,  they  say  that  these  charges  are  continued  to 
be  made  up  to  February,  1870,  while  the  property  was 
sold  in  December,  1-878  ;  and,  thirdly,  they  say  the  pro- 
prietor assessed  was  not  in  default,  the  assessments 
having  been  reduced  by  the  corporation,  and  no  default 
existing   where  the  assessment  is  acknowledged  to  be 


wrong. 


There  are  two  by-laws  of  the  corporation  professing  to 
authorize  these  charges  :  1st,  one  of  April,  1876,  and 
2nd,  one  of  August,  1878  ;  and  the  questions  will  be, 
first :  is  there  anything  having  the  force  of  law  to  em- 
power the  corporation  to  make  them  ;  and  2nd,  whether 
there  is  any  difference  in  law  between  interest,  eo  nomine, 
and  increase,  addition  or  pemdtij  imposed  for  delay  of 
payment. 

The  75th  section  of  the  14  and  15  Vict.  c.  128— 
passed  before  Confederation — clearly  gave  the  right  to 
impose  an  increase  or  penalty,  and  there  it  might 
have  remained  to  this  day,  unless  it  had  been  repealed ; 
but  the  37  Vict.  c.  51,  instead  of  leaving  well  alone,  re- 
pealed sixteen  different  statutes  respecting  the  corpora- 
tion of  Montreal,  and  consolidated  the  law  generally ; 
and  on  this  particular  subject  it  gave  power  to  the  cor- 
poration to  remit  by  way  of  discount  for  prompt  payment, 
or  to  charge  "  interest "  {eo  nomine)  at  ten  per  cent. ; 
and  under  this   statute   the  first  by-law  was  passed. 
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1879        Among  the  statutes  repealed  by  the  37  Vict.  c.  51  (sec. 
Ross        241)  was  the  14  and  15  Vict.  c.  128,  which  by  its  T^th 
TonKANCK.    section  had  given  the  power ;  and  this  statute,  I  say, 
joh^I^,  J.    was  absolutely  repealed,  with  the  exception  of  six  sec- 
tions  and  part  of  a  seventh,  the  75th  section  not  being 
included  in  the  excepted  sections,  and  being  therefore 
repealed  also.     The  statute  37  Vict.  c.  51,  therefore,  did 
two  things ;  first,  it  absolutely  repealed  the  14  and  15 
Vict.  c.  128,  s.  75,  which  had  authorized  an  imposition 
of  increase  or  penalty ;  and  second,  it  proceeded,  after 
having  repealed  it,  to  substitute  a  new  law  on  the  sub- 
ject, that  is  to  say,  by  its  99th  section,  it  authorized  a 
by-law  imposing  interest   at  ten  per  cent,  on  arrears. 
This  new  legislation  was  in  1874  (seven  years  after  Con- 
federation), and  the  question  would  have  been,  if  it  had 
stopped  there,  whether,  under  the  distribution  of  powers 
in  the  Confederation  Act,  a  Provincial  statute  could  then 
change  or  authorize  change  in  the  rate  of  interest ;  but 
it  did  not  stop  there.     The  Provincial  Legislature,  in 
1878,  passed  another  Act  (41  Vict.  c.  27),  and  under  this 
the  second  by-law  was  passed,  imposing  increase,  addi- 
tion or  penalty,  instead  of  interest  as  under  the  previous 
Act.     Sec.  8,  then,  of  the  41  Vict.  c.  27,  enacted  that 
whereas  section  99  of  the  37  Vict.  c.  51,  had  intended 
to  continue  and  retain  in  force  sec.  75  of  the  14  and  15 
Vict.,   respecting   the    penalty  of  ten    per   cent.,   and 
whereas  the  wording  of  it  might  give  rise  to  erroneous 
interpretation,  it  would  substitute  another  section — 99, 
for  sec.  99  of  the  37  Vict.    It  did  not  proceed  to  declare 
that  the  14  and  15  Vict,  was  still  in  force ;  it  did  not 
repeal  the  repealing  clause.     If  it  had  done  so,  the  duty 
of  the  Court  would,  as  far  as  that  goes,  have  been  plain ; 
for,  if  the  supreme  legislative  power  in  the   Province 
chooses   to   say  that  a  thing  is  one  way,  when  it   is 
another,  I  suppose  the  courts  may  say  so  too,  or  at  all 
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events  say  that  the  Legislature  has  said  so ;  hut  they        1879 
went  further,  and  they  said,  not  that  they  dechired  the        uohs 
75th  section  of  the  14  and  15  Vict,  to  he  still  iu  force,    toukanck. 
notwithstandinjj;  the  express  repeal  of  it ;  nor  yet  that    jouii^.  j. 
they  repealed  the  repealing  section  of  the  87  Vict.  c.  51 ; 
but  they  said  that,  for  the  l)f)th  section  of  the  37  Vict, 
c.   51,  they  would  suhstituto  another ;    and  what  thoy 
substituted  was  this,  viz.,  that  the  corporation  might  by 
a  by-law  exact  an  increase,  addition,  or  penalty  of  ten 
per  cent,  on  all  arrears  not  paid  within  a  certain  delay. 
That  is  to  say,  this  last  statute  is  to  be  read  as  if  it  was 
in  fact  section  9'J  of  the  87  Vict. ;  and  the  only  difference 
between  the  new  reading  of  the  ODth  section  and  the  old 
reading,  is  that  the  old  reading  authorized  the  exaction 
of  interest,  and  the  new  reading  authorizes  an  exaction 
of  an  increase,  addition  or  penalty. 

Therefore,  the  question  is  left  precisely  where  it  was  be- 
fore, with  this  exception,  viz.,  that,  before  the  Act  of  1878, 
the  question  would  have  been  whether  the  Provincial 
Legislature  could,  in  187 1,  change  or  authorize  any  credi- 
tor to  change  the  legal  rate  of  iiitenst ;  and  now  the  ques- 
tion is  whether  the  Provincial  Legislature  could,  in  1878, 
authorize  the  exaction  of  an  increase,  (uhlition,  ox  penult y 
of  ten  per  cent,  for  delay  of  payment  of  taxes.  I  do  not 
enter  upon  the  question  whether,  if  they  had  even  re- 
pealed the  repealing  section  (which  on  general  principles 
would  have  restored  the  first  law),  such  an  enactment 
would  at  that  time — nine  years  after  Confederation — 
have  had  the  effect  of  legally  changing  the  rate  of 
interest ;  I  only  say  that  they  did  not  repeal  the  repeal- 
ing section  ;  and  the  14  and  15  Vict.  sec.  75,  remained 
repealed. 

As  to  the  real  nature  of  the  exaction,  whether  it  be 
called  interest,  or  increase,  I  must  say  at  once  that 
ray  judgment  and  conscience  utterly  refuse  to  yield  to 
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any  attempt  at  ilistinction  between  these  two  things. 
The  hiw  itself  rejects  any  such  distinction.  It  is  old  law, 
and  finds  plain  and  emphatic  expression  in  the  words  of 
a  specific  article  of  the  Code  (art.  1077) ;  "  The  damages 
resulting  from  delay  in  the  payment  of  money,  to  which 
the  debtor  is  liable,  consist  only  of  interest  at  the  rate 
legally  agreed  on  by  the  parties,  or,  in  the  absence  of 
such  agreement,  at  the  rate  fixed  by  law."  If  any  other 
rate  is  to  be  fixed  by  law  since  Confederation,  it  must  be 
by  the  Parliament  of  Canada.  Intercut,  by  par.  19  of 
section  91  of  the  B.  N.  A.  Act,  1867,  is  a  subject 
cxclusivelif  allotted  to  the  legislative  authority  of  the 
Dominion. 

If  the  Provincial  Parliament  in  1878  thought  itself 
competent  to  deal  with  the  subject  of  interest,  it  had 
one  of  two  things  to  do  ;  it  could  either  decl.ire  that  the 
14  and  15  Vict,  was  still  in  force  notwithstanding  its 
absolute  repeal,  or  it  could  repeal  the  section  of  the  37 
Vict,  that  had  repealed  it.  What  the  effect  of  either 
course  would  have  been,  as  I  have  said  before,  I  give  no 
opinion  upon  ;  but  it  is  certain  that  the  Legislature  has 
taken  neither  the  one  course  nor  the  other,  but  it  has 
only  said  that  the  37  Vict,  intended  to  continue  the  14 
and  16  Vict,  in  force  (not  that  it  did  so,  nor  yet  that  it, 
by  its  subsequent  Act  of  1878,  declared  it  to  be  in  force)  ; 
and  it  has  shewn  that  it  did  not  consider  it  in  force  by 
enacting  another  section  99  for  the  old  one  that  is  sup- 
posed to  have  continued  it  in  force.  The  Provincial 
Legislature  might,  perhaps,  have  taken  a  third  course — 
for  it  can  alter  our  local  laws — however  fundamental. 
It  might,  if  it  can  deal  at  all  with  interest  since  Con- 
federation, have  repealed  the  1077  art.  of  the  Code,  but 
it  has  not  attempted  to  do  so.  Therefore,  by  whatever 
name  they  call  the  exaction  in  question,  it  is  by  law  still 
interest  and    nothing  else.      They  cannot   change  its 
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nature  by  chanf,'inK  its  name.  They  are  dealing  (to  use 
the  very  words  of  the  law),  with  dama<:;eH  resultinj^  from 
delay  in  the  payment  of  money  by  a  particular  cliiss  of 
debtors. '  If  thoy  can  give  the  corporation  of  ^Eontroal, 
by  this  mere  changing  the  name  of  the  thing,  a  legal 
right  to  ten  per  cent,  in  the  absence  of  agreement  be- 
tween the  parties,  they  can  give  it  to  the  Bank  of  Mont- 
real, or  to  any  other  creditor  they  choose  to  designate, 
and  the  plain  provision  of  the  constitution  would  become 
a  dead  letter. 

Although,  therefore,  the  Quebec  Legislature  in  1878 
says  that  it  intended,  in  1874,  to  do  the  very  re- 
verse of  what  it  actually  did,  and  to  continue  in  force 
the  75th  section  of  the  14  and  15  Vict,  instead  of 
repealing  it  as  it  expressly  did ;  and  although  I  should 
probably  have  been  bound  by  that  extraordinary  state- 
ment, if  it  had  been  followed  by  any  enactment  declaring 
the  75th  sect,  still  in  force,  or  repealing  the  repealing 
section  of  the  37  Vict.,  and  so  restoring  the  original  pro- 
vision, it  is  now  no  longer  a  question  of  interpretation, 
but  a  question  of  the  effect  of  that  which  requires  no 
interpretation.  Interpretation  serves  to  shew  the  mean- 
ing ;  but  when  we  have  got  that,  we  have  only  to  deal 
with  the  effect  of  what  is  meant.  No  law  of  interpreta- 
tion can  require  me  to  say  that  the  statute  of  1878  lias 
repealed  the  repealing  section  (241)  of  the  37  Vict.,  when 
it  has  not  only  not  attempted  to  do  so  but  has  pro- 
ceeded to  substitute  another  99th  section  for  the  99th 
section  of  the  Act  of  1874 — a  step  that  obviously  could 
not  be  required,  if  the  75th  sect,  of  the  14  and  15  Vict, 
was  still  in  force.  Therefore,  in  dealing  with  the  new 
section  99  which  has  been  substituted  for  the  old  one,  I 
must  say  that  its  effect,  in  my  judgment,  is  not  to  better, 
or  in  any  manner  to  change,  the  old  provision  about 
interest,  unless  it  can  be  shewn  that  it  really  means  to 
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do  something  else  that  they  had  a  right  to  do,  bosides 
exacting  interest,  which  they  had  no  right  to  do.  This 
has  been  attempted.  It  was  said  by  the  counsel  for  the 
corporation,  that  paragraph  15  of  the  92nd  section  of  the 
Confederation  Act  gave  power  to  the  Local  Legislatm-es 
to  impose  penalties.  Let  us  see  tliat  paragraph.  Here 
it  is.  It  is  found  among  the  exclusive  powers  of  the 
Local  Legislatures,  no  doubt,  but  what  does  it  say  ? 
Here  are  the  exj^ress  words  of  the  power  given  : — **  The 
imposition  of  punishment  by  fine,  penalty  or  imprison- 
ment for  enforcing  any  law  of  the  Province  made  in 
relation  to  any  matter  coming  within  any  of  the  classes 
of  subjects  enumerated  in  this  section."  Surely  this 
never  meant  that  people  were  to  be  punished  by  fine, 
penalty  or  imprisonment  imposed  by  a  treasurer  or  other 
officer  of  a  corporation  without  defence,  trial  or  hearing. 
Therefore  it  seems  to  me  that  the  penalty  theory  will 
not  do ;  that  the  interest  authorized  by  the  37  Vict.  c. 
51,  was  ultra  rires  ;  that  the  new  section  99,  substituting 
increase  or  penalty  instead  of  interest  eo  nomine,  is  no 
better ;  that  the  75th  sect,  of  the  14  and  15  Vict.  c.  128, 
was  repealed  by  section  241  of  the  37  Vict.,  and  has 
never  been  declared  to  be  still  in  force ;  but  on  the  con- 
trary, instead  of  being  restored  by  the  new  section  99, 
that  section  only  declares  that  it  had  been  previously  in- 
tended to  keep  it  in  force,  but  does  not  repeal  the  repeal- 
ing section,  only  substituting  another  provision  for  the 
99th  section  of  the  37  Vict.,  which  would  be  inconsistent 
and  absurd  if  the  old  provision  had  really  subsisted. 

I  recognise  in  the  fullest  manner  the  duty  of  courts  of 
justice  to  give  efifect  to  statutes,  but  it  must  be  a  legal 
effect — one  that  is  rationally  deducible  from  their  terms. 
I  cannot  make  a  statute  say  what  it  does  not  say ;  I  can 
only  give  effect  to  what  it  does  say.  The  legislators 
'intended,'  it  is  said,  to  keep  the  old  law  in  force;  per- 
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Imps  so  ;  but  it  was  precisely  because  they  had  intended 
to  do  what  tliey  had  not  done  that  subsequent  legishition 
became  necessary  ;  and  when  this  subsequent  legiHlation 
comes,  what  does  it  say  ?  Not  that  the  11  and  15  Vict, 
sec.  75,  is  still  in  force,  but  that  Tarliament  will  subHti- 
tute  another  section  99  for  the  old  section  99  of  the  37th 
of  the  Queen,  and  what  it  substitutes  is  just  the  same,  only 
with  the  change  of  the  word  incroise,  etc.,  for  intcrfsf. 
Now,  if  I  could  abstain  from  apply.  ;  the  rules  of  interpre- 
tation known  to  the  administration  of  the  law,  and  could 
consult  only  my  individual  experience  of  Provincial  lof,'is- 
hition,  I  might  find,  perhaps,  little  diHiculty  ui  believing 
that  the  idea  of  the  fraraers  of  this  last  statute  *if  1878 
was  to  repeal  the  repealing  section  (241)  of  the  37  Vict, 
c.  51,  and  make  the  75th  section  of  the  1-1  ■  y\  15  Vict, 
reappear  in  better  form  than  it  had  taken  in  the  99th 
section  of  the  37  Vict.  That,  I  have  no  n^nnur  of 
doLibt,  is  what  they  wanted  to  do ;  it  is  what  1  would 
readily  help  them  to  do  if  they  had  only  helped  them- 
selves ;  but  it  is  not  one  of  my  numerous  functions  to  aid 
by  conjecture  the  unexpressed  ideas  of  Tarliament  for 
the  purpose  of  helping  them  to  do,  under  another  name, 
what  the  constitution  forbids  them  to  do  at  all.  I  must 
apply  rules  to  .ny  work ;  and  besides  general  and  well- 
known  rules  of  construction,  there  is  a  specific  rule  in 
our  own  Provincial  Interpretation  Act  that  exactly 
applies  to  the  present  case.  It  is  the  11th  section  : 
"  When  any  provisions  of  law  are  repealed,  and  other 
provisions  are  substituted  therefor,  the  provisions  re- 
pealed remain  in  operation  until  the  provisions  substi- 
stituted  come  into  operation  under  the  repealing  law." 
It  is  plain  thun,  I  think,  that  up  to  the  passing 
of  the  37  Vict.,  the  75th  section  of  the  14  and  15 
Vict,  was  in  force;  that  it  ceased  to  be  in  force  when 
the  24l8t  section  repealed  it,  and  section  99  of  the  37th 
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Vict,  was  .  ubstituted  for  it ;  that  at  the  time  of  this 
substitution,  in  1874,  there  was  no  power  in  the  Pro- 
vincial Legislature  to  meddle  with  interest  at  all,  and 
the  by-law  that  was  passed  under  it  was  waste  paper; 
that  the  Act  of  1878  putting  a  new  section  99  in  the 
place  of  the  old  one,  and  calling  the  thing  increase  or 
penalty  instead  of  interest,  did  not  make  it  any  better ; 
that  the  Act  of  1878  could  not  be  held  to  restore  or 
declare  in  force  the  75th  section  of  the  14  and  15  Yict. 
for  two  reasons  :  because  it  neither  said  it  was  in  force, 
nor  repealed  the  repealing  law ;  and,  secondly,  if  they  had 
intended  to  declare  it  still  in  force,  there  would  have  been 
superfluity  and  nonsense  in  enacting  a  new  provision 
of  the  same  kind ;  that  it  is  perfectly  obvious  that  what 
the  Legislature  has  attempted  to  do,  is  to  cure  or  to  elude 
an  illegality  existing  in  the  99th  section  of  the  Act  of 
1874,  and  to  do  this  by  using  the  words  increase,  addi- 
tion or  penalty  instead  of  the  word  interest ;  and  that 
there  is  in  reality,  and  in  point  of  law,  no  difference 
between  them,  nor  any  greater  jjowcr  either  possessed 
or  given  in  1878  than  was  possessed  or  given  by  the 
Legislature  in  1874. 

I  am  therefore  of  oijinion  that  the  first  by-law  imposing 
interest  {eo  nomine)  is  bad — (and  under  it  almost  all  this 
charge  is  made).  I  am  also  of  opinion  that  the  2nd 
by-law  is  equally  bad  in  imposing  increase  or  penalty, 
and  that  the  contestation  must  be  maintained.  It  is 
unnecessary,  of  course,  to  go  into  the  other  points. 

IL  Roy,  Q.C.,  for  claimants. 

Lunn  d'  Cram})  for  plaintiffs  contesting. 
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[Reported  3  Legal  News,  155. "] 

Interest,  right  to  legislate  respect iwj — B.  N.  A.  Act,  s.  91,  sub-s.  19, 
—37  l^ict.  c.  57,  s.  3,  Q. 

The  general  law  having  iirovided  that  on  any  contract  or  agreement 
any  person  may  stijmlate  for  any  rate  of  interest  or  discount 
which  may  be  agreed  on,  an  Act  of  the  Quebec  Legislature, 
authorizing  a  comjmny  to  pay  such  rate  of  interest  for  advances 
as  might  be  agreed,  and  to  make  arrangements  allowing  such 
interest  either  by  selling  obligations  bearing  a  lower  rate  of 
interest  below  par,  or  by  issuing  them  at  par,  bearing  the 
agreed  rate  of  interest,  was  held  to  be  within  the  competence 
of  the  Provincial  Parliament. 

A  Provincial  Legislature  may  give  local  corporations  authority  to 
borrow  money  at  any  rate  of  interest  already  legalized  as  to 
other  persons  having  the  right  to  borrow. 

Johnson,  J.: — 

The  present  action  is  to  recover  the  amount  of  twenty- 
five  coupons,  or  interest  warrants,  attached  to  the  bonds 
issued  by  the  defendants'  company. 

The  declaration  alleges  that  the  defendants  duly  signed, 
sealed  and  issued  the  bonds  on  the  1st  October,  187-*, 
under  the  authority  of  the  Act  of  the  Province,  37  Vict, 
c.  57,  and  they  were  payable  in  thirty  years,  with  interest 
in  the  interval  at  the  rate  of  seven  per  cent,  per  annum, 
semi-annually  on  the  1st  of  April  and  the  1st  of  October  : 
that  the  plaintiff  is  the  lawful  holder  of  twenty-five  of 
those  bonds,  and  £7  sterling  became  due  on  each  of 
them  for  six  months'  interest  on  the  Ist  of  April  last, 
and  presentation  was  made  at  the  place  of  payment,  and 
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the  whole  amount  of  interest  on  the  twenty-five  cmipons 
Royal      18  ^0175  sterling.     The  conclusion  is  for  the  equivalent 
suBANCE  Co.  of  that  sum  in  currency,  with  interest  from  the  date  of 

Montreal     ProcesS,  and  COSts. 

Waukhousing  The  first  plea  of  the  defendants  is  that  the  plaintiffs 
Johns^  J  are  a  corporation,  and  cannot  by  la^  take  more  than  6 
per  cent,  for  the  advance  or  forbearance  of  money  for  a 
year;  and  the  bonds  in  question  were  corruptly  and 
usm'iously  issued  upon  a  contract  between  plaintift's  and 
defendants  to  take  7  per  cent.  That  the  Provincial 
statute  37  Vict.  c.  57,  was  beyond  the  powers  of  the 
Quebec  Legislature,  and  could  give  no  authority  to  the 
defendants  to  agree  to  pay  a  higher  rate  of  interest  than 
6  per  cent. ;  the  "making  of  laws  respecting  interest  being 
a  power  specially  reserved  to  the  Parliament  of  Canada  ; 
and  therefore  the  coupons  are  of  no  value,  and  void,  ar 
no  action  can  be  maintained  on  them. 

By  a  second  plea,  the  defendants  say,  after  repeating 
the  absence  of  power  by  the  Provincial  Legislature  to 
pass  the  37th  Vict.  c.  57,  that  the  bonds  are  void  for  any 
excess  of  interest  over  6  per  cent. ;  but  that  nevertheless, 
ever  since  they  were  issued,  the  defendants  have  been 
paying,  and  the  plaintiffs  have  been  taking  this  excess, 
amounting  now  to  a  larger  sura  than  is  asked  by  the 
action,  and  which  the  defendants  have  a  right  to  set  off 
against  the  sum  demanded. 

The  answers  are  general.  Therefore,  there  would 
appear  by  the  pleadings  to  be  three  ques^ons  :  1st, 
whether  the  acquiring  of  these  bonds  by  the  plaintiffs  is 
to  be  considered  as  a  loan  of  money  by  them  to  the 
defendants ;  2nd,  if  it  is  so  considered,  whether  it  is  void 
for  usury  either  in  the  taking,  or  in  the  giving  more  than 
6  per  cent,  (for  both  points  are  raised) ;  and  Brd,  whether 
the  Act  gives  legal  power  to  make  the  contract  that  has 
been  made  between  these  parties.     This  is  the  order  in 
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which  the  pleadings  present  these  questions ;  but  I  think 
it  is  obvious  that  the  last  must  come  first,  for  if  the  con-       koval 
tract  in  its  present  form  has  the  express  sanction  of  the  smtANCK^Ca 
Legislature  acting  within  its  powers,  it  would  be  quite    Montreal 
superfluous  to  enquire  whether,  without  the  Act  37  Vict.  Warehousing 
c.  57,  the  transaction  ought  to  have  been  looked  on  as  a 
loan,  or  whether  it  would  have  been  void  entirely  for 
usury,  or  only  for  the  excess  paid  over  6  per  cent.,  or  for 
anything  else  that  might  have  happened  if  the  Act  had 
not  been  passed.     In  a  word,  if  by  law  it  is  a  valid  con- 
tract, it  must  be  enforced,  so  that  question  would  appear 
not  only  to  be  first  in  point  of  order,  but  first  and  last, 
and  decisive  of  the  whole  case,  if  it  should  be  found  for 
the  plaintiffs. 

The  37  Vict.  c.  57  (Quebec)  is  in  these  terms : 
"  Whereas  the  Montreal  Warehousing  Company  have  by 
their  petition  represented  that  it  is  necessary  for  the 
proper  conduct  and  management  of  their  affairs  that 
certain  further  powers  be  granted  to  them  in  respect  to 
the  holding  of  property,  and  in  respect  of  the  borrowing 
of  money,"  etc.,  etc.,  then  comes  the  power  by  section  1 
to  purchase  and  hold  property  of  the  annual  value  of 
$200,000.  Then,  by  the  2nd  section,  the  power  to  issue 
bonds  or  debentures  ;  and  finally,  by  the  3rd  section,  the 
power  to  agree  upon  the  rate  of  interest.  This  would 
perhaps  include  both  parties,  unless  we  can  conceive  of 
a  power  to  borrow,  and  to  agree  upon  the  terms  on  which 
the  money  is  borrowed  that  would  bind  only  one  of  the 
parties;  and,  therefore,  it  might  appear  reasonably 
enough  that  it  was  meant  to  legalize  this  precise  form  of 
transaction  as  far  as  both  of  the  parties  are  concerned ; 
and  much  can  be  said  in  support  of  that  view  of  the  case ; 
for  the  defendants  may  be  said  to  have  in  a  manner 
acknowledged  not  o)ily  the  sufficiency,  but  the  extent  of 
the  authority.     They  asked  for  it ;  they  got  it ;  they  used 
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1880        it ;  they  said,  this  is  the  precise  thing  we  want  to  enable 

Royal      US  to  get  money ;  and  the  only  way  we  can  get  it  is  by 

8raANCB"co!  being  allowed  tc  make  an  agreement  with  the  lender  as 

Montreal    *^  ^^^^  ^^^^  ^^  interest.     When  they  asked  for  power  to 

Warehousing  ma]jg  w-y{Q  agreement,  what  sort  of  agreement,  it  may  be 

, —  -     asked,  did  they  mean  ?    An  agreement  that  should  be  no 

agreement  ?  a  thing  that  could  never  be  enforced?  good 

enough  for  the  borrower  to  get  the  money,  but  worthless 

for  the  lender  to  get  it  back  ?    Surely  they  must  have 

understood,  in  asking  for  the  authority  to  make  this 

agreement,  and  the  Legislature  must  have  understood  in 

granting  their  request,  an  agreement  that  was  to  be  good 

and  binding  on  both  parties  to  it. 

The  authority  to  borrow  may  be  said  to  be  a  complex 
one,  including  in  its  terms,  and  of  necessity,  not  the 
act  of  one  alone,  but  the  act  of  two,  unless,  as  I  said 
before,  we  can  conceive  an  authority  to  borrow  with- 
out a  corresponding  power  to  lend — in  fact  an  authority 
to  borrow  from  nobody — as  if  this  Act  had  said  to  the 
defendants :  "  You  may  borrow,  but  take  care  you  do 
not  ask  any  one  to  lend  to  you."  If  the  authority  here 
given,  however,  is  not  that  delusive  sort  of  authority; 
if  it  is  a  real  and  effective  authority,  it  is  one  to  borrow 
from  any  one  who  will  lend,  and  to  make  an  agree- 
ment as  to  the  interest  with  any  one  who  will  enter 
into  such  an  agreement,  and  who  is,  therefore,  neces- 
sarily empowered  to  make  it.  This  appears  to  me  to 
be  what  might  reasonably  have  been  meant  by  this 
statute.  If  it  has  been  made  legal  to  borrow  at  interest 
to  be  agreed  upon,  it  must  have  been  made  legal  so  to 
lend,  unless  you  can  have  a  borrower  without  a  lender. 
The  defendants  have  used  this  power ;  it  has  answered 
its  purpose  very  well  as  far  as  they  are  concerned.  They 
have  got  the  money ;  it  is  only  when  the  lender  wants 
the  power  to  extend  to  the  whole  transaction,  and  to  pro- 
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tect  Lira  as   well  as  them,   that  it   is   perceived   how        isso 
worthless  the  authority  has  been  for  all  purposes  but       Koyal 
their  own.     Here  is  a  power  to  make  a  valid  agreement.  suuANc'ifco'. 
How  can  a  man  agree  alone  ?    If  the  power  means  any-    mqntrkal 
thing,  it  probably  moans  an  approval  by  the  Legislature^  ^Vauehoisim! 
of  what  both  parties  consent  to ;  for  it  is  only  what  both 
parties  consent  to  that  could  constitute  an  agreement. 

I  quite  admit,  however,  that  the  precise  legal  points 
raised  in  this  case  must  be  decided  on  equally  precise 
legal  grounds :  and  though  I  have  made  these  observa- 
tions upon  general   principles   of  justice,   I   cannot   of 
course  decline  to  look  at  this  statute  as  one  conferring 
merely  a  power  on  the  defendants,  and  rothing  more, 
and  therefore  not  depriving  them  of  the  legal  right  to 
question  the  power  of  the  lender.      The  third   section 
then,  I  hold,  empowers  the  defendants  on  their  part,  and 
as  far  as  depended  upon  them,  to  make  an  agreement. 
It  puts  them  on  the  same  footing  as  natural  persons  who 
required  no  authority  (the  law  having  already  conferred 
it  on  such  persons),  and  therefore  the  next  thing  to  con- 
sider is  whether  this  is  a  loan  or  bargain  between  the 
plaintiffs  and  defendants  (for  that  is  the  ground  it  is  put 
upon  in  the  plea) — a  corrupt  bargain  to  take  unlawful 
interest.     As  far,  however,  as  concerns  the  legality  of 
their  own  act  in  borrowing  under  a  power  that  they 
asked  for,  and  got,  and  used  for  their  own  benefit,  I  have 
not  a  shadow  of  a  doubt.     They  invoked  it  themselves, 
as  sufficient  for  their  purpose  at  all  events ;  but  in  using 
the  power  they  got,  if  they  have  agreed  with  another 
party  who  had  no  right  to  make  that  particular  agree- 
ment, they  must  be  heard  when  they  raise  that  question. 

The  pretension  that  the  Quebec  Legislature  could  not 
convey  the  power  they  asked  for  may  sound  strangely  in 
the  mouth  of  the  asker ;  but  apart  from  that  I  hold  that 
the  local  Parliament  had  the  power.    This  was  not  a  law 
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1880       to  alter  the  rate  of  ini  '•est  at  all ;  it  was  not  even  a  law 

Royal      *o  alter  the  rate  of  interest  as  between  these  parties : 

^sljEANcifca  '*'^y  ^'^*®  of  interest  that  might  be  agreed  upon  was  at 

„  ,'■•     J    that  time  legalized  between  any  parties  having  the  right 

Warehousing  ^q  \qj^^  a^d  to  borrow :  it  was  merely  a  law  to  enable  the 

—  ,     defendants  to  borrow,  and  in  doing  so,  to  do  what  others 

Johnson,  -T-  . 

—  might  then  have  done  without  this  permission.  General 
legislation  on  the  subject  of  interest  was  all  that  had 
been  reserved  to  the  Dominion  Parliament  by  the  Con- 
federation Act  ;  and  this  Provincial  statute,  on  the 
express  authority  of  the  case  of  L' Union  St.  Jacques 
V.  Belisle  (1),  decided  by  the  Privy  Council,  clearly  does 
not  come  within  the  prohibition ;  but  on  the  contrary, 
under  No.  16,  of  section  92,  it  is  a  matter  of  a  merely 
local  and  private  nature  in  the  Province,  and  is  within 
the  capacity  of  the  Provincial  Parliament.  It  does  not 
change  the  rate  of  interest,  but  merely  empowers  p  iocal 
corporation  to  borrow  at  a  rate  of  interest  already  legal- 
ized, i.e.,  a  rate  that  might  be  fixed  by  agreement.  To 
make  a  general  law  regulating  interest  is  one  thing, 
while  to  give  authority  to  borrow,  and  to  agree  to  the 
lender's  terms,  within  the  limits  of  the  law,  is  certainly 
quite  another  thing.  So  much  then  for  the  authority 
possessed  by  the  Quebec  Legislature,  and  the  authority 
conveyed  by  it,  to  say  nothing  of  the  authority  admitted 
by  the  asking  for  it;  so  much  for  the  authority  to 
borrow.  (2) 

Of  course  these  observations  dispose  not  only  of  the 
question  of    power   to    borrow,  but  also   the   point  of 


(1)  L.  R.  6  P.  C.  31 ;  ante,  vol.  1, 
p.  63. 

(2)[McDouGALL  V.  The  Montreal 
Warehousing  Company  (3  L.  N. 
64). 

1880,  Feb.  16.  The  plaintifif  claim- 
ed the  8um  of  $170.33,  amount  of 


coupons  due  on  bonds.  The  defence 
was  that  the  bonds  were  issued 
under  37  Vict.  c.  57  (Quebec),  and 
that  the  Legislature  could  not  enact 
a  law  authorizing  the  company  to 
enter  into  any  contra-t  binding  on 
the  ciwnpany  by  which  a  rate  of  in- 
terest higher  than  six  per  cent,  was 
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usury  in  so  far  as  concerns  the  act  of  the  borrower.        isso 
Indeed,  I  never   understood   clearly  how  the  contract       royal 
could  be  said  to  be  vitiated  by  usury  in  the  borrower  surance'co! 
agreeing  to  take  the  money,  even  if  he  had  no  authority    Montreal 
to   borrow.      The   penalties   of  usury   attached  to  the  Warkhousing 
lender ;  he  lost  three  times  the  sum  lent ;  what  had  the 
borrower  to  lose  ?     The  only  remaining  question,  there- 
fore, is  the  question  of  usury  in  the  lender  taking  over 
6  per  cent,  on  a  loan. 

[The  remainder  of  the  judgment  is  occupied  in  dis- 
cussing this  question.  The  learned  J  udge  was  of  opinion 
that  the  contract  was  perfectly  legal  and  binding  on  the 
defendants.] 

Bethune  d  Bethune,  for  plaintiffs. 
Lunn  tO  Cramp,  for  defendants. 


to  be  paid,  and  that  the  coupons 
being  at  the  rate  of  seven  per  cent, 
the  obligation  was  void,  or  at  most 
good  only  for  six  per  cent.  The 
answer  to  this  was  that  the  com- 
pany was  authorized  to  borrow,  and 
could  legally  agree  to  pay  seven  per 
cent.,  or  such  other  rate  as  might  be 


specially  agreed  on,  which  was  all 
that  was  done  here. 

Mackay,  J. ,  maintained  the  pre- 
tension of  plaintiff,  and  judgment 
went  for  the  amount  sued  for, 
$170.33. 

B.  A,  Ramsay,  for  plaintiff. 

Lunn  <£■  Cramp,  for  defendants.] 
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QUEBEC  SUPERIOR  COURT. 
Blouin  t'.  The  Corporation  of  the  City  op  Quebec. 

{^Reported  7  Quebec  Law  Rep.  IS.] 
Intoxicating  liquors,  sale  of,  j)uwer  to  regulate — 38  Vict.  c.  74,  Q. 

The  Provincial  Legialaturoa  may  make  reasonable  regulations  for 
the  preservation  of  good  order  in  the  municipalities  under  their 
control,  and  may,  for  this  purpose,  restrict  the  sale  of  spirituous 
liquors. 

The  provision  of  the  Quebec  Statute,  38  Vict.  c.  74,  s.  4,  order- 
ing houses  in  which  spirituous  liquors  are  st)ld,  to  bo  closed  on 
Sundays,  and  on  every  day  from  eleven  of  the  clock  at  night 
until  five  of  the  clock  in  the  morning,  is  within  the  competence 
of  a  Provincial  Legislature. 

Meredith,  C.  J. : — 

This  is  an  action  for  the  recovery  of  certain  sums  of 
money  alleged  to  have  been  illegally  exacted  by  the  de- 
fendants from  the  plaintiff. 

The  declaration  alleges  that,  in  the  year  187G,  the  de- 
fendants instituted  two  prosecutions,  in  the  Recorder's 
Court,  in  this  city,  under  the  38  Vict.  c.  74,  s.  4,  against 
the  plaintiff,  charging  him  with  having  kept  open  on  Sun- 
day, a  house  in  the  city  of  Quebec,  in  which  the  plaintiff 
was  then  in  the  habit  of  selling  spirituous  liquors,  and 
that  in  each  of  those  cases  the  defendant  was  condemned 
to  pay  a  penalty  of  $10,  and  $1.45  costs,  which  penal- 
ties and  costs  were  in  consequence  paid  by  the  plaintiff. 

The  declaration  further  alleges  that,  in  the  year  1877, 
the  defendants  instituted  another  prosecution,  in  the 
same  court,  and  under  the  same  statute,  against  the 
plaintiff;  charging  him  with  having  kept  open  une 
auberge,  a  public  house,  in  which  ii(,  was  then  in  the 
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habit  of  selling  spirituous  liquors,  between  eleven  o'clock        isso 
in  the  night  of  the  20th  October,  1877,  and  five  o'clock  of      bwuin 
the  following  clay,  and  that,  in  the  year  1878,  the  defend:  cokpohation 
ants  caused  another  prosecution  to  be  instituted  against    "*"  Qi^bkc. 
him  for  a  like  offence ;  that,  under  the  first  of  the  last  Mereduh.  c.  i. 
mentioned  prosecutions,  the  plaintiff  was  condemned 
to   pay   a    penalty   of  $15,  and  $1.45  costs,   and   in 
default  of  paying  the  said  sums,  the  plaintiff  was  con- 
demned to  be  imprisoned  in  the  common  gaol  of  the 
district  of  Quebec,  there  to  be  kept  at  hard  labour,  for 
the  term  and  space  of  three  months,  unless  the  said  fine 
and  costs  were  sooner  paid.    And  that,  under  the  second 
of  the  said  last  mentioned  prosecutions  the  plaintiff  was 
condemned  to   pay  a  penalty  of  $50.05  under  pain  of 
imprisonment,  with  hard  labour,  as  in  the  other  cases. 

The  declaration  alleges  that,  in  order  to  avoid  imprison- 
ment with  hard  labour,  with  which  he  was  threatened  in 
all  those  cases,  he  paid  all  the  penalties  and  costs,  which 
he  had  been  so  condemned  to  pay,  that  all  the  said  pay- 
ments were  made  through  error,  on  his  part,  without  any 
lawful  cause,  or  consideration,  he  being  under  the  er- 
roneous belief  that  the  said  prosecutions  had  been  legally 
instituted,  and  that  the  said  statute  had  force  of  law. 
Whereas  it  is  alleged  that  the  said  prosecutions  were 
wholly  unlawful,  and  that  the  statute  under  which  they 
were  instituted  was  unconstitutional,  and  ultra  vires  of 
the  Legislature  of  the  Province  of  Quebec. 

The  defendants,  in  addition  to  an  exception,  have  filed 
a  defense  en  fait ;  and  the  main  question  which  the  case 
presents  is  as  to  whether  the  Legislature  of  the  Province 
of  Quebec  had  power  to  make  the  enactments  contained 
in  the  4th  sec.  of  the  38  Vict.  c.  74,  upon  which  the  pro- 
secutions so  instituted  were  founded. 

In  the  case  1223,  Collopy  v.  The  Corporation  of  Quebec 
(not  reported),  Mr.  Justice  Stuart  maintained  the  writ 
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1880  of  prohibition,  on  the  ground  that  the  llecorder's  Coiu-t 
had  no  Jurisdiction  to  condemn  the  defendant  to  he  im- 
prisoned at  hard  labour.  That  judgment  has  been  gen- 
erally regarded,  and  for  the  purposes  of  the  present  dis- 
Merccuth^  c,  J.  pussion  I  shall  consider  it,  as  being  a  correct  exposition 
of  the  law  on  the  subject. 

In  Ex  parte  Coney  (1),  Mr.  Justice  Dunkin  held  "that 
the  regulation  of  the  traffic  in  intoxicating  liquors  is 
within  the  jurisdiction  of  the  Parliament  of  Canada,"  but 
that  judgment,  as  I  think,  has  no  tendency  to  establish 
that  the  Provincial  Legislature  may  not  require  taverns 
to  be  closed  on  Sundays  and  during  the  hours  of  rest. 
In  the  case  of  Collopy  v.  The  Corporation  of  Quebec,  Mr. 
Justice  Stuart,  as  I  am  authorized  to  state,  at  the  same 
time  that  he  held  the  condemnation  to  imprisonment  to 
hard  labour  to  be  unjustifiable,  expressly  said  that  he 
regarded  the  provisions  of  the  law,  as  to  the  closing  of 
taverns  on  Sunday,  and  during  the  night,  as  mere  police 
regulations  ;  and  therefore  within  the  power  of  the  Pro- 
vincial Legislatures. 

It  is  true  that  one  of  the  eonmUrants  in  Poitras  v. 
The  Corporation  of  Quebec  (2),  supports  the  contention  of 
the  plaintiff ;  but  without  wishing  to  at  all  underrate  the 
importance  of  that  consid^rant  as  an  authority,  I  may 
mention  that  the  judgment  in  Poitras  v.  The  Corporation 
of  Quebec  contained  another  reason  quite  sufficient  to  sup- 
port it ;  and  that,  therefore,  the  coiisidtrdiit  in  question, 
may  perhaps  not  have  received  as  much  attention  as  it 
otherwise  might  have  received. 

But  the  case  mainly  relied  on  by  the  plaintiff,  and 
which,  at  least  as  I  understood,  was  cited  as  deciding  the 
matter  now  in  controversy,  was  'The  City  of  Fredericton 
V.  The  Queen  (3). 

(1)  21  L.  C.  J.  182,  post,  p.  385.         (2)  9  Rev.  Leg.  531 ;  post,  p.  370. 
(3)  3  Can.  S.  C.  R.  505 ;  ante,  p.  27. 
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I  have,  therefore,  attentively  read  the  judgment  in  that        i««o 
case,  but  do  not  think  it  can  be  of  much,  if  indeed  of  any,      litomw 
advantage  to  the  phiintifT.  CoupoRATro» 

That  judgment  decides  that  the  Parliament  of  Can-  ""  ^^'«"- 
ada  alone  has  the  power  of  prohibiting  the  trnllic  in  in-  Moredith.  c.  j 
toxicating  liquors  in  the  Dominion  or  in  any  part  of  it, 
but  it  does  not  follow  that  the  Provincial  Legialatui-es 
could  not  pass  a  law  such  as  that  under  which  the  plain- 
tiff was  condemned.  No  such  contention  was  advanced 
by  Mr.  LdsJt,  the  learned  counsel  for  the  city  of  Frederic- 
ton.  He,  on  the  contrary,  admitted  (p.  510)  "that  the 
Local  Legislatures  have  certain  powers,,  the  exercise  of 
which  would  tend  to  prevent  drunkenness." 

But  he  maintained  that  it  did  not  therefore  follow, 
"  that  the  sole  right  to  legislate  so  as  to  prevent  drunken- 
ness rests  with  the  Local  Legislatures,"  and  he  added 
"  The  Lcf/ishitiirrs  may  attain  that  end  in  one  way,  Par- 
liament may  attain  it  in  another." 

The  judges  of  the  Supreme  Court,  who  rendered  the 
last  mentioned  judgment,  seem  to  hold  that  there  are 
some  sul)jects  as  to  which  the  Parliament  and  the  Pro- 
vincial Legislatures  have  concurrent  powers  to  legislate, 
but  that  where  the  laws  of  Parliament  conflict  with  those 
of  a  Local  Legislature,  the  latter  must  give  way. 

The  learned  Chief  Justice  in  the  course  of  his  observa- 
tions is  reported  to  have  said  (p.  540)  :  "  Tn  my  opinion, 
if  the  Dominion  Parliamert,  in  the  exercise  of  and 
within  its  legitimate  and  undoubted  right  to  regulate 
trade  and  commerce,  adopt  such  regulations  as  in 
their  practical  operation  conflict  or  interfere  with  the 
beneficial  operation  of  local  legislation,  then  the  laic  of 
the  Local  Legislature  must  yield  to  the  Dominion  law." 
The  learned  Chief  Justice,  it  is  to  be  observed,  does  not 
say  that  the  law  of  the  Local  Legislature,  in  such  case, 
would  necessarily  be  null  ah  initio,  but  simply,  that  the 
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1880  law  of  the  Local  Legislature  must  yield  to  the  Dominion 
liLouiN  law.  The  same  learned  judge  added:  "In  other  words 
CoKi'imnoN  ^^^  right  to  regulate  trade  and  commerce  in  not  to  be 
OK  tiuKiiKcj.  overridden  by  any  local  legislation  in  reference  to  any 
Merooith.  C.J.  gy|jjgg|.  ^jj.^j,  j^./jj^./^  jxxccr  is  (J ivc H  to  the  Local  Legisla- 
ture "(1). 

Mr.  Justice  Gwynne  (p.  5G2),  in  his  classification  of  the 
subjects  as  to  which  powers  to  legislate  are  given  by  the 
B.  N.  A.  Act,  lb(37,  gives,  under  head  No.  3,  "  subjects 
assigned  oncurrcntly  to  the  Dominion  Parliament  and 
to  the  Provincial  Legislatures." 

In  the  judgment  of  Mr.  Justice  Taschereau  in  the 
same  case  (p.  558),  I  find  the  following  passage  :  "  This 
court  has  repeatedly  held  that  the  Dominion  Parlia- 
ment has  the  right  to  legislate  on  all  the  matters  left 
under  its  control  by  the  constitution,  though  in  doing 
so  it  may  interfere  with  some  of  the  powers  left  to  the 
Local  Legislatures.'^  And  at  page  267,  of  the  4th  vol.  of 
the  same  reports,  Mr.  Justice  Fom-nier  is  reported  to 
have  said:  "  Dans  I'exercice  de  sa  juridiction,  le  parle- 
ment  federal  a  sans  doute  le  pouvoir  de  toucher  inci- 
demment  h.  des  matieres  qui  sont  de  la  juridiction  dea 
provinces,  mais  ce  pouvoir  ne  s'^tend  pas  au-del^  de  ce 
qui  est  raisonnable  et  ndcessaire  k  une  legislation  pour 
les  fins  du  commerce  seulement." 

The  foregoing  citations  are  given  as  shewing  that 
although  the  Parliament  of  Canada,  under  its  power  to 
regulate  trade  and  commerce,  alone  has  the  power  to  pro- 
hibit the  traffic  in  intoxicating  liquors,  yet  that  the  Pro- 
vincial Legislatures  under  the  powers  given  to  them, 
may  for  the  preservation  of  good  order  in  the  municipali- 
ties specially  under  their  control  (2),  make  reasonable 
police  regulations,  although  such  regulations  to  some 
extent  afifect  the  sale  of  spirituous  liquors,  provided  they 


(1)  See  also  4  Can.  S.  C.  K.,  p.  240. 


(2)  Sec.  92,  No.  8. 
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do  not  impvoporly  interfere  with   trade  and  commerce, 
which  the  provincial  law  in  question  certainly  does  not      rlouin 
do,  because  the  provision  which  requires  taverns  to  bo  coiiponmoM 
closed  on  the  Lord's  day,  and  uuring  that  part  of  the    """  '•^"''°- 
night  which  the  laws  of  nature  require  should  be  devoted  Morodmi.  c.  J. 
not  to  tralfic  in  spirituous  liquors,  but  to  rest,  do  not 
improperly  interfere  with  commerce;  but, on  the  con- 
trary, tend  to  promote  it,  by  the  preservation  of  peace 
and  order.     I  have  thought  it  right  to  endeavour  to  make 
the    point    under    consideration    plain,   because    soroo 
persons  seem  to  think  it  impossible  that   Parliament 
and  the  Provincial   Legislatures,  can  for   any  purpose 
whatever,  or  under  any  circumstances  whatever,  legislate 
in  relation  •  •  the  same  matter. 

The  question  to  be  decided  in  this  case,  was  very 
pointedly  brought  under  the  consideration  of  the  Su- 
preme Court  in  the  same  ease.  Mr.  K(uic,  Q.C.,  in  the 
course  of  his  argument,  observed  (p.  521) :  "  Muni- 
cipalities have  power  to  prevent  the  sale  of  liquor  on 
Sunday ;  and  I  do  not  think  it  would  be,  for  a  moment, 
contended  that  the  Local  Legislature  had  not  power  to 
authorize  those  restrictions.  If  it  is  held  that  this  was  a 
regulation  of  trade,  and  that  the  Dominion  Parliament 
had  power  to  override  the  provincial  laws,  and  to  legalize 
the  sale  of  liquor  on  Sunday,  it  will  considerably  astonish 
the  people  who  advocated  confederation."  Mr.  Christo- 
liher  Eohinson,  Q.C.,  one  of  the  most  eminent  members 
of  the  Bar  of  Ontario,  maintained  (p.  526),  as  if  he 
deemed  it  beyond  doubt,  that  "  prohibition  of  trading  on 
Sunday,  and  of  selling  liquors  within  prescribed  hours," 
was  imder  the  supervisicn  of  the  Local  Legislatures. 

And  it  will  be  recollected  that  Mr.  Lash,  Q.C.,  on  the 
opposite  side,  admitted  "that  the  Local  Legislatures 
have  certain  powers,  the  exercise  of  which  would  tend  to 
prevent  drunkenness." 
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1880  The  Supreme  Court,  in  the  case  already  so  often  refer- 

Blouin      i^ed  to,  was  not  required  to  adjudicate  upon  the  proposi- 

CoRPOBATioN  tions   thus   advanced,   but    it   seems    to   me   that  the 

OF  Quebec,   observations  of  Mr.  Justice  Gwynne,  at  pp.  .;72  and  573, 

Meredith,  c.  J.  gj^g^  j.^^^^^  -j^e  was  of  Opinion  that  the  Local  Legislatures 

have  power  to  make  rules  and  regulations  for  municipal 

or  police  purposes,  although  they  may  restrain  the  traffic 

in  intoxicating  liquors. 

The  learned  Chief  Justice,  towards  the  close  of  his 
observations  in  The  City  of  Fredericton  v.  The  Queen, 
referred  to  his  judgment  in  the  case  of  Regina  v.  The 
Justices  of  King's  County,  which  he  said  he  had  carefully 
reconsidered,  and  I  find  in  that  judgment  a  passage 
having  a  most  important  bearing  on  the  present  case. 
It  is  as  follows  :  "  We  by  no  means  wish  to  be  under- 
stood that  the  Local  Legislatures  have  not  the  power 
of  making  such  regulations  for  the  government  of 
saloons,  licensed  taverns,  etc.,  and  the  sale  of  spirituous 
liquors  in  public  places,  as  would  tend  to  the  preser- 
vation of  good  order  and  prevention  of  disorderly  con- 
duct, rioting  or  breaches  of  the  peace.  In  such  cases, 
and  possibly  others  of  a  similar  character,  the  regu- 
lations would  have  nothing  to  do  with  trade  or  com- 
merce, but  with  good  order  and  local  government, 
matters  of  municipal  police  and  not  of  commerce,  and 
which  municipal  institutions  are  peculiarly  competent 
to  manage  and  regulate  "  (1). 

These  observations,  which  are  quite  in  accordance 
with  the  views  expressed  by  Mr.  Justice  Stuart  in  Collopy 
V.  The  Corporation  of  Quebec,  seem  to  me  perfectly 
applicable  to  the  present  case ;  and  I  am  the  more 
willing  to  be  guided  by  them,  as  I  myself  am,  and  from 
the  first  have  been,  clearly  of  opinion  that  the  provisions 
of  the  Quebec  statute  requiring  houses  where  spirituous 

(1)  2  Pugsley,  535;  post. 
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liquors  are  sold  to  be  closed  on  Sunday,  and  for  certain        I880 
parts  of  the  night,  are  nothing  more  nor  less  than  police      blouin 
regulations ;  and  as  such  compielely  within  the  power  of  coupokation 
the  Provincial  Legislatures.  °''  ^'"'^• 

As  bearing  upon  the  contention  that  the  Local  Legisla-  ^^erociith,  c.  j. 
tures  have  no  power  to  restrain  in  any  way  whatever 
the  sale  of  intoxicating  liquors,  I  may  observe  that  more 
than  ten  years  ago  our  Provincial  Legislature  passed  a 
law  declaring  "  That  whosoever  shail  unlawfully  sell  or 
give  to  any  person  interdicted  under  this  Act  intoxicat- 
ing liquors,  shall  incur  for  each  ofifence  a  penalty  of  $40." 

This  statute  has  been  generally  acted  upon,  without, 
so  far  as  I  know,  it  having  ever  been  contended  that 
it  is  unconstitutional,  and  yet  it  seems  to  me  to  be  in 
principle  open  to  exactly  the  same  objections,  whether 
founded  or  unfounded,  that  are  now  urged  against  the 
statute  under  which  the  plaintiff  was  convicted. 

It  may,  however,  be  said  that  as,  in  some  of  the  cases, 
the  plaintiff  was  condemned  to  hard  labour,  in  the  event 
of  his  not  paying  the  penalties  for  which  the  convictions 
were  rendered,  that  he  ought  now  to  recover  the  sums  so 
paid.  If,  as  I  think,  the  Provincial  Legislature  had 
power  to  pass  the  statute,  ordering  houses  in  which 
spirituous  liquors  are  sold,  to  be  closed  on  Sunday  and 
daring  a  part  of  the  night,  and  to  impose  a  penalty  for 
any  infraction  of  that  law ;  and  if  the  plaintiff  violated 
the  law  so  passed,  and  incurred  penalties  which  he  has 
paid;  he  has,  as  regards  the  payments  so  made,  done 
what  he  ought  to  have  done,  and  what  by  law  he  was 
bound  to  do. 

It  has  not,  I  believe,  been  contended  that  if  the  pro- 
vision of  law  in  question  be  otherwise  valid,  it  ought  to 
be  deemed  wholly  void,  in  consequence  of  the  addition  of 
a  penalty  which  the  Provincial  Legislature  had  not 
power  to  impose.     The  part  of  the  law  which  is  objec- 
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1880        tionable  is   easily  separated  from  the  remainder,  and 

Blouin      where  that  is  the  case,  as  well  according  to  the  law  of 

Corporation  England  (1)  as  according  to  our  own  law  (2),  the  part 

OP  QuKBKc.   ^ffY^ioii  ig  yQ[({  cannot  defeat  that  which  is  valid.      Upon 

Meredith,  c.  J.  ^jjg  whole,  I  am  of  opinion  that  the  action  of  the  plaintiff 

cannot  be  maintained  (3). 

Montamhaidt,  Langelier  &  Langclicr,  for  plaintiff. 

Pelletier  &  Chouinard,  for  defendants. 


iiir 


(1)  Queen  v.  Robinson,  17  A.  &  E., 
N.  S.  466.  3  A.  &  E.  79.  8  B.  & 
C,  78. 

(2)  7  Kev.  Leg.,  p.  620. 

(3)  poitras  v.  cobpouation  of 

Quebec. 

[Reported  9  Revue  Legale,  SSI."] 
[Translated.'] 

1879,  Jan.  27.— The  Court  [Caron, 
J.]  considering  that  the  applicant 
by  hia  writ  of  prohibition  in  this 
cause,  prays  that  the  defendants  may 
be  ordered  to  arrest  and  suspend  the 
conviction  pronounced  against  him 
by  the  Recorder's  Court,  on  the  20th 
May  last,  condemning  him  to  pay 
•40  and  costs,  and  in  default  of  pay- 
ment to  be  imprisoned  for  three 
months  with  hard  labour  ; 

Considering  that  it  does  not  appear 
by  the  allegations  of  the  summons 
or  complaint  on  which  the  aforesaid 
conviction  is  based  that  the  aforesaid 
Recorder's  Court  had  jurisdiction, 
seeing  that  the  mere  fact  of  the  de- 
mandant having  kept  open  his  house 
on  Sunday  did  not  constitute  an 
offence  punishable  in  the  manner 
stated  in  this  complaint ; 

Considering  that  it  is  in  evidence 
that  the  demandant  then  occupied 
the  said  house  with  his  family,  that 
he  there  received  boarders,  and  that 
his  bar  was  kept  in  a  room  apart 


from  those  occupied  by  his  family, 
his  boarders,  and  himself  ; 

Considering  that  the  defendant 
bad  the  right  to  leave  his  house  open 
on  Sunday,  and  that  under  sec.  4  of 
cap.  74  of  30  Vict,  (ground  of  said 
complaint)  he  could  at  most  be  bound 
to  close  his  bar  only  ; 

Considering  that  the  Local  Legis- 
lature of  Quebec  in  order  to  enforce 
the  execution  of  a  law  passed  by  it 
cannot  inflict  punishment  except  by 
fine,  penalty  or  imprisonment  only, 
and  not  by  imprisonment  with  hard 
labour ; 

Considering  that  it  is  equally 
without  power  to  iJrohibit  or  to  re- 
strain tlie  sale  of  intoxicating  liquors 
in  any  manner  whatever,  unless  by 
imposing  licenses  in  order  to  raise 
a  revenue  for  provincial,  local,  or 
municipal  objects  ; 

Considering  that  the  defence  is  ill- 
founded,  and  that  the  demandant 
has  proved  the  essential  statements 
of  his  petition  ; 

The  defendant's  defences  are  dis- 
missed, and  the  prayer  of  the  de- 
mandant's petition  granted  with 
costs.* 

*  Wo  are  informed  that  the  con- 
stitutionality of  the  law  ordering 
inns  to  be  closed  on  Sunday  was 
first  questioned  by  M.  F.  Langelier, 
in  Collopy  v,  Quebec.  M.  Langelier 
applied  for  a  certiorari  against  the 
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Recorder's  decision,  relyinj?  on  the 
nullity  of  the  law,  and  argued,  first, 
that  the  Local  Legislature  had  no 
right  to  meddle  with  the  question  ; 
and  secondly,  that  if  it  had,  it  had 
in  any  case  no  right  to  enforce  obe- 
dience to  its  law  by  imprisonment 
with  hard  labour. 

Judge  McCord  granted  the  cer- 
tiorari, thereby  deciding  provision- 
ally, at  any  rate,  that  the  law 
appeared  to  him  to  be  void. 

Subsequently  the  case  came  before 
Judge  Casault,  who  quashed  the 
certiorari,  but  not  because  he  ap- 
proved of  the  Recorder's  judgment. 
On  the  contrary,  he  so  expressed 
himself  as  to  shew,  that  in  his 
opinion  the  law  was  worthless;  for 


he  said  that  he  dismissed  the  certio- 
rari, but  without  costs,  and  reserving 
the  right  to  obtain  a  writ  of  prohi- 
bition, in  order,  as  he  said,  to  allow 
the  question  to  be  carried  to  appeal. 

After  this  judgment,  M.  Langelier 
at  once  obtained  a  writ  of  prohi- 
bition. The  corporation  pleaded  a 
justification.  This  defence  was  dis- 
cussed before  Judge  Stuart,  who, 
without  finally  deciding,  seemed 
strongly  inclined  to  declare  the  law 
unconstitutional. — Note  to  report, 

[The  Ontario  Court  of  Appeal  has 
decided  that  Provincial  Legislatures 
can  impose  hard  labour  in  addition 
to  imprisonment.  R.  v.  Frawley,  7 
App.  Rep.  246;  post'] 
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QUEBEC  VICE-ADMIEALTY  COUKT. 

The  Farewell. 

[Reported  7  Quebec  Law  Bep.  380.'] 

Navigation  and  Shipping,  juHsdictio)i,  respecting — 36  Vict.  c.  54,  -f. 

The  Dominion  Parliament  can  confer  on  the  Vice- Admiralty  Courts 
jurisdiction  in  any  matter  of  navigation  and  shipping  within 
the  territorial  limits  of  the  Dominion. 

When  an  Act  of  the  Parliament  of  Canada  is  in  part  repugnant  to 
an  Imperial  Statute,  effect  will  be  given  to  the  former  so  far  as 
its  provisions  do  not  conflict  with  those  of  the  Imperial  enact- 
ment. 

Stuart,  J. : — 

The  promoter,  a  pilot,  was  engaged  by  the  respondent, 
owner  of  the  "  Farewell,"  to  pilot  her  from  Quebec  to  Bic, 
the  limit  of  the  pilotage  district  in  the  Lower  St.  Law- 
rence. At  Bic  he  was,  without  his  consent,  taken  to  sea 
on  the  21st  of  November.  On  the  14th  of  December,  at 
sea,  he  was  transferred  to  the  "  Bolgaya,"  of  Dundee,  taken 
to  St.  Thomas,  thence  to  Havana,  by  a  steam  vessel  to 
New  York,  and  by  rail  arrived  at  Quebec  on  the  22nd 
January  last.  By  the  40tli  section  of  the  Dominion 
"  Pilotage  Act,  1873,"  it  is  enacted  that  "no  pilot  shall, 
without  his  consent,  be  takjii  to  sea,  or  beyond  the  limits 
for  which  he  is  licensed,  in  any  ship  whatever ;  and 
every  pilot  so  taken  shall  be  entitled  to  cabin  passage, 
and  over  and  above  the  pilotage  dues  otherwise  payable 
to  him  to  the  sum  of  two  dollars  a  day,  to  be  computed 
from  and  inclusive  of  the  daj''  on  which  the  ship  passes 
the  limit  up  to  which  he  was^engaged  to  pilot  her."  In 
the  terms  of  this  provision  the  promoter  has  claimed  a 
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sum  of  $280.45,  For  pilotage  dues  there  is  no  claim. 
By  act  on  protest  the  respondent  declines  this  jurisdiction 
on  the  ground  that  the  Dominion  Parliament  has  no 
legislative  authority  to  enlarge  or  restrict  the  powers  of 
this  Court  as  one  of  Imperial  creation.  If  this  be  true, 
this  Court  cannot  enforce  the  40th  section  of  the  Domin- 
ion "  Pilotage  Act,  1873,"  which  awards  the  indemnity 
demanded,  and  no  remedy,  either  t?i  rem  or  in  personam, 
can  be  afforded  in  this  suit  under  that  Act. 

By  the  B.  N.  A.  Act,  18G7,  exclusive  legislative  author- 
ity in  the  Parliament  of  Canada  extends  to  the  regulation 
of  navigation  and  shipping.  ^  As  an  incident  to  this 
power  the  Courts  of  Vice- Admiralty  necessarily  come 
under  its  control,  as  may  be  seen  on  reference  to  the  case 
of  the  Hibernian  (1),  determined  by  this  Court,  and  its 
decision  affirmed  by  the  Privy  Council.  The  case  of  the 
Eliza  Keith  may  be  referred  to  on  the  same  point  (2); 
and  as  conclusive  the  cases  of  the  Samuel  Gilbert  and 
Franklin  B.  Schenck  wherein,  upon  the  information  of 
Sir  John  A..  Macdonald,  the  Attorney  General,  two 
American  vessels  were  declared  forfeited  by  the  judgment 


(1)  L.  R.  4,  P.  C.  511.  [The  case 
of  the  Hibernian  was  decided  on  the 
statute  of  the  late  Province  of  Can- 
ada, 27  and  28  Vict.  c.  13.  In  the 
judgment  of  the  Privy  Council  it  is 
said  (p.  517) :  "  In  the  present  case, 
the  law  invoked  is  contained  in  an 
Act  of  the  Legislature  of  a  colony 
belonging  to  the  Crown,  and  rati- 
fied by  the  express  sanction  of  Her 
^lajesty. 

"Their  Lordships  have  no  doubt 
whatever  that  this  law,  in  every 
case  to  which  it  is  applicable,  is  of 
binding  authority,  equally  in  the 
Queen's  High  Court  of  Admiralty 
and  in  the  Vice- Admiralty  Court  of 
Canada." 

The  judgment   does    not   discuss 
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the  authority  of  the  Parliament  of 
Canada  under  the  B.  N.  A.  Act.] 

(2)  3  Q.  L.  R.  143.  [In  this  case 
it  is  said  (p.  144  of  the  Report)  : 
"Subsequent  to  these  statutes  (the 
English  Merchant  Shipping  Act, 
1854,  and  the  Merchant  Shipjiing 
Act  Amendment  Act,  1862,)  the 
B.N.  A.  Act,  1867,  was  passed.  This 
conferred  upon  the  Parliament  of 
Canada  legislative  authority  over 
all  matters  occurring  in  Canadian 
waters,  within  the  subject  of  navi- 
gation and  shipping,  and  in  18i38  its 
co-operation  was  required  to  give 
effect  to  the  same  rules  of  naviga- 
tion as  had  been  in  use  in  England." 
The  B.  N.  A.  Act  is  not  further 
referred  to  in  the  judgment.] 
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of  this  Court  for  an  infraction  of  the  Dominion  "Act  re- 
specting fishing  by  foreign  vessels,"  31  Vict.  c.  61.  In 
all  these  cases,  however,  it  is  to  be  observed  that  the 
jurisdiction  was  exercised  in  matters  within  the  territorial 
limits  of  the  Dominion,  which  "  do  not  extend  beyond 
three  marine  miles  (or  a  marine  league)  from  the  coasts, 
such  being  the  distances  to  which,  according  to  the 
modern  interpretation  and  usage  of  nations,  a  cannon 
shot  is  supposed  to  reach  "  (2). 

Another  section  of  the  "  Pilotage  Act,  1873,"  the  42nd, 
declares  that  so  soon  as  the  vessel  passes  out  of  the 
pilotage  district,  the  service  is  performed  which  discon- 
nects the  pilotage  dues  from  the  subsequent  indemnity 
for  being  taken  to  sea.  The  consequence  of  which  is  that 
the  Dominion  Parliament  Pilotage  Act,  1873,  awards 
an  indemnity  either  for  an  injury  sustained  upon  the  high 
seas  or  for  an  obligation  there  incurred,  the  exercise  of  a 
power  beyond  the  territorial  limits  of  the  Dominion,  and 
so  far  void  unless  relieved  by  Imperial  legislation. 

By  the  Merchant  Shipping  Act,  1854,  s.  357,  it  is  en- 
acted that  "  No  pilot,  except  under  circumstances  of 
unavoidable  ncccssitij  shall,  without  his  consent,  be  taken 
to  sea  or  beyond  the  limits  for  which  he  is  licensed,  in 
any  ship  whatever ;  and  every  pilot  so  taken,  under  circum- 
stances of  unavoidable  necessity  or  without  his  consent, 
shall  be  entitled,  over  and  above  his  pilotage,  to  the  sum 
of  10s.  Gd.  a  day,  to  be  computed  from  and  inclusive  of 
the  day  on  which  such  ship  passes  the  limit  up  to  which 
he  was  engaged  to  pilot  her  up  to  and  inclusive  of  the 
day  of  his  being  returned  in  the  said  ship  to  the  place 
where  he  was  taken  on  board,  or  up  to  and  inclusive  of 
such  day  as  will  allow  him,  if  discharged  from  the  ship, 
Buliicient  time  to  return  thereto  ;  and  in  such  last  men- 
tioned case,  he  shall  be  entitled  to  his  reasonable  travelling 

(1)  Forsyth's  Con.  Law,  25. 
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expenses."  From  this  enactment,  the  clause  of  the 
Dominion  Pilotage  Act,  1873,  varies  in  this,  that  it  allows 
an  indemnity  to  the  pilot  when  taken  to  sea  without  re- 
striction, while  the  Imperial  Act  provides  the  indemnity 
only  under  circumstances  of  unavoidahle  necessity. 
Then  the  ^>er  diem  allowance  of  the  one  Act  is  two  dollars, 
and  that  of  the  other  is  ten  shillings  and  sixpence  sterling. 
As  respects  the  specific  allowances  of  the  Dominion  Act, 
they  may  be  brought  under  the  head  of  travelling  ex- 
penses allowed  in  the  other.  It  may  be  further  noticed 
that  the  disconnecting  of  the  pilot  service  from  the 
indemnity  does  not  appear  in  the  Imperial  statute. 

[The  learned  Judge  then,  after  examining  the  question 
whether  the  Court  had  jurisdiction  over  the  present  mat- 
ter, and  concluding  that  it  had,  continued,  p.  383 : — ] 

I  proceed  now  to  state  the  grounds  of  my  decision  on 
the  act  on  petition.  By  the  Imperial  Act  28  &  29  Yicft. 
c.  63,  intituled  "  An  Act  to  remove  doubts  as  to  the 
validity  of  colonial  laws,"  it  is  enacted  that  any  colonial 
law  "  repugnant  to  the  provisions  of  any  Act  of  Parliament 
extending  to  the  colony  to  which  such  law  may  relate, 
or  repugnant  to  any  order  or  regulation  made  under 
authority  of  such  Act  of  Parliament,  or  having  in  the 
colony  the  force  and  effect  of  such  Act,  shall  be  read  sub- 
ject to  such  Act,  order,  or  regulation,  and  shall,  to  the 
extent  of  such  repugnancy,"  be  void.  Upon  this  author- 
ity I  shall  give  effect  to  the  Dominion  Act  so  far  only  as 
it  is  not  in  conflict  with  the  clause  of  the  Merchant 
Shipping  Act,  which,  in  this  case,  amounts  to  no  more 
than  the  difference  between  the  ^;cr  diem  allowance  of 
two  dollars,  and  ten  shillings  and  sixpence  sterling,  which 
it  is  quite  competent  to  the  promoter  to  abandon  as  he 
has  done  by  his  preference  for  the  Dominion  Act  upon 
which  he  has  proceeded.  Consequently  the  act  on  protest 
is  overruled  with  costs. 
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Hart  v.  The  Corporation  of  the  County  of  Missisquoi. 

[Reported  3  Quebec  Law  Rep.  170.'] 

Into.vicating  lupior — Prohibition  -  Temperance  Act  of  I864. 

A  Provincial  Legislature  cannot  repeal  or  modify  those  sections  of 
the  Temperance  Act  of  1864,  27-28  Vict.  c.  18,  which  conferred 
on  Municipal  Councils  the  power  to  pass  by-laws  for  prohibiting 
the  sale  of  intoxicating  liquors  (1). 

[Traii.dated.] 
Caron,  J. : — 

On  the  twenty-third  of  March,  1876,  the  municipal 
council  of  the  county  of  Missisquoi  passed  a  by-law  pro- 
hibiting the  sale  of  intoxicating  liquors  within  the  said 
county,  under  the  authority  of  the  Act  27  &  28  Vict. 
c.  18,  otherwise  known  as  "  The  Temperance  Act  of 
1864." 

The  plaintiff,  Moses  0.  Hart,  moved  to  quash  this 
by-law  on  the  ground  [amongst  others  i  that  the  ten  lirst 
sections  of  the  Temperance  Act  above  cited  are  repealed 
by  article  1086  of  the  Municipal  Code. 

[The  learned  Judge,  after  considering  the  effect  of 
article  1086  of  the  Municipal  Code,  and  concluding  that 
it  did  not  repeal,  and  was  not  intended  to  repeal,  the  ten 
first  sections  of  27-28  Vict.  c.  18,  continued  as  fol- 
lows : — 1 

The  respondent,  however,  goes  further,  and  maintains 

(1)  [As  to  the  power  of  Provincial      of  Three  Rivers  v.  Suite,  ante,  p. 
Legislatures  to  prohibit  the  sale  of      280.] 
intoxicating  liquors,  see  Corporation 
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that  the  Local  Legislature  had  no  power  to  pass  any  law        1876 
which  might  affect  the  ten  first  sections  of  the  Temper-       hart 
ance  Act  of  1804,  inasmuch  as  they  are  concerned  with  couporation 
the  mode  of  regulating  the  sale  of  intoxicating  drinks, 
and  that   the  Federal   Parliament  alone  has  power  to 
legislate  on  this  subject. 

For  the"  decision  of  this  question,  it  is  necessary  to 
determine  first  of  all  the  extent  of  the  respective  powers 
of  the  Parliament  of  Canada,  and  the  Local  Legislatures. 
By  the  second  and  third  sub-sections  of  the  ninety-first 
section  of  the  B.  N.  A.  Act,  1807,  the  provisions  respect- 
ing trade  and  commerce,  and  the  formation  of  a  revenue 
by  taxation,  are  under  the  exclusive  control  of  the  Par- 
liament of  Canada.  This  power  is  general,  and  without 
restriction,  and  must  of  necessity  include  as  well  the 
internal  trade  and  commerce  of  each  Province  as  that  of 
the  whole  Dominion. 

Nothing  in  my  opinion  supports  the  claim  of  authority 
which  a  Provincial  Legislature  would  make  by  legis- 
lating on  internal  commerce.  The  Local  Legislatures 
have  no  powers  other  than  those  given  to  them  by  this 
Act.  They  can  indeed  make  laws  relating  to  the  grant- 
ing of  shop  and  tavern  licenses,  etc.,  but  only  in  order 
to  the  raising  of  a  revenue  to  meet  the  expenses  of  the 
Province  (see  sub-sec.  9  of  sec.  92).  They  have  also 
power  to  legislate  for  the  preservation  of  order  in  places 
where  intoxicating  liquors  are  sold,  provided,  however, 
that  these  laws  do  not  affect  trade  or  commerce. 

The  permission,  as  well  as  the  prohibition  of  the  sale 
of  intoxicating  liquors,  evidently  affects  trade  and  com- 
merce, and  constitutes,  therefore,  part  of  the  laws  which 
govern  imports  and  excise.  The  Local  Legislatures  in 
prohibiting  or  limiting  the  sale  of  intoxicating  liquors 
affect  trade  and  commerce,  since  they  restrain  and  para- 
lyze the  rights  of  the  Federal  Parliament  respecting  the 
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1870        imposition  of  import  duties.     It  seems  clear  to  me  that, 
Haut       ^s  the  powers  granted  to  county  councils  by  the  first  ten 
CoupoiiATioN  sections  of  the  Temperance  Act  of  18G4,  to  prohibit  the 
CouNTY^oK    ^^^^  ^^  intoxi'^ating  liquors,  are  concerned  with  trade  and 
MiHHi.stjuoi.   commerce  (1),  they  can  neither  be  modified  or  repealed  by 
crirou,  J.     ^jjQ  Legislatm'e  of  the  Province  of  Quebec.     The  Honom*- 
able  Judge  llitehie,  now  belonging  to  the  Supreme  Court, 
has  given  a  decision  to  the  same  effect  in  New  Bruns- 
wick in  1875  (2).     The  Honourable  Judge  Bourgeois  has 
also  decided  at   Lachute   on  the   15th   of   September, 
1876  (3),  that  county  councils  still  possess  the  right  to 
prohibit  the  sale  of  intoxicating  liquors. 

(1)  [See  Citizens'  Ins.  Co.  v.  Parsons,  7  App.  Cas.  9G ;  ante,  vol.  1,  p.  2G5.] 

(2)  [Reg.  V.  Justices  of  King's  County,  2  Pug.  535 ;  post.'\ 

(3)  [Sauv^  I',  Corporation  of  the  County  of  Argenteuil,  21  L.  C.  J.  119.] 
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Ex  PARTE  CooEY,  Jr Petitioner ; 

r. 
The  Municipality  of  the  County  of  Brome.  .Respondents. 

[Reported  21  L.  C.  Jurist,  182.] 

Intoxicatiiig  Liquors — Prohibition — Temperance  Act  of  ISG^. 

A  Provincial  Legislature  cannot  repeal  those  sections  of  the  Tem- 
perance Act  of  18G4,  27  and  28  Vict.  c.  18,  which  conferred  on 
Municipal  Councils  the  power  to  pass  by-laws  for  prohibiting 
the  sale  of  intoxicating  liquors.  (1) 

The  petitioner,  a  municipal  elector  of  the  County  of 
Brome,  petitioned  under  article  G98  of  the  Municipal 
Code  of  Quebec  for  the  annulment  of  a  by-law  passed 
ander  the  authority  of  the  Temperance  Act  of  1864. 

Mr.  O'llulloran,  Q.C.,  for  petitioner. 

Mr.  Lynch,  for  respondents. 

DUNKIN,  J. : — 

[After  reviewing  the  legislation  with  respect  to  muni- 
cipal law  prior  to  18G7  so  far  as  it  affected  the  questions 
before  the  Court  in  the  present  case,  the  learned  judge 
proceeded  as  follows,  p.  184: — ] 

With  the  law  in  this  state,  came  the  great  change  in 
our  legislative  system,  brought  about  by  Confederation. 

(1)  [As  to  the  power  of  Provincial      tion  of  Three  Rivers  v.  Suite,  ante, 
Legislatures  to  prohibit  the  sale  of      p.  280.] 
intoxicating    liquors,    see    Corpora- 
25 
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lft77  A  precise  appreciation  of  this  change,  in  one  of  its  many 
(^ooKY  aspects,  is  necessary  in  order  to  the  forming  of  a  rifj;ht 
MuN-u'iPAMTY  ^^^  thorough  judgment  on  the  matter  here  involved. 

The  129th  section  of  the  B.  N.  A.  Act,  1807,  main- 
tains in  force  all  laws  subsisting  at  the  Union,  Bubject 
(save  in  so  far  as  they  might  be  of  imperial  enactment) 
to  repeal  or  amendment  by  the  Parliament  of  Canada  or 
by  the  Legislature  of  the  proper  Province — according  to 
the  authority  of  either  under  that  Act. 

The  91st  section  declares  that  "  the  exclusive  legisla- 
tive authority  of  the  Parliament  of  Canada  extends  to  all 
matters  coming  within  the  classes  of  subjects  "  therein 
enumerated — "the  regulation  of  trade  and  commerce" 
being  the  second  of  them.  And,  as  if  to  give  extreme 
emphasis  to  this  plain  and  strong  enactment,  it  adds 
unnecessarily,  that  ''  any  matter  coming  within  any  of 
the  classes  of  subjects  enumerated  in  this  section  shall 
not  be  deemed  to  come  within  the  class  of  matters  of  a 
local  or  private  nature  comprised  in  the  enumeration  of 
the  classes  of  subjects  by  this  Act  assigned  exclusively 
to  the  Legislatures  of  the  Provinces." 

The  9'2nd  section  goes  on  to  provide,  that  "  in  each 
Province  the  Legislature  may  exclusively  make  laws 
in  relation  to  matters  coming  within  the  classes  of  sub- 
jects next  hereinafter  enumerated,"  four  of  these  being 
— "  8.  Municipal  institutions  in  the  Province, — 9.  Shop, 
saloon,  tavern,  auctioneer  aiid  other  licenses  in  order  to 
the  raising  of  a  revenue  for  Provincial,  local,  or  muni- 
cipal purposes," — "  13.  Jir  perty  and  civil  rights  in  the 
Province," — and  "  IG.  GAierally,  all  matters  of  a  merely 
local  or  private  nature  in  the  Province." 

It  must  be  admitted  that  the  wording  of  these  sections 
is  open  xo  criticism.  It  has  been  said,  and  truly  said, 
that  the  exclusive  power  to  legislate  as  to  "  shop,  saloon, 
tavern,  auctioneer  and  other  licenses  "  is  necessarily  a 
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power  of  intorforonco,  to  a  certain  extent,  with   "  the         1S77 
regulation  of  trade  and  commerce."     IJut  at  least  this       cooky 
much  is  clear  and  certain,  that  such  power  of  interfor-  ^n  nkI'iVamtv 
ence  is  narrowly  enough  and  precisely  enough  restriiitrd    '"^'  '^ """*"'• 
by  the  after  words,  "  in  order  to  the  raising  of  a  revenue 
for  Provincial,  local  or  luunicipal  purposes."     Legisla- 
tive power  over  licenses  is  obviously  given  to  that  end 
only.      The   indirect  interference  with   trade  which  it 
involves  can  go  no  further. 

There  is,  again,  a  possible  sense  of  words,  under  which 
the  exclusive  power  to  legislate  as  to  "  property  and  civil 
rights  in  the  Province  "  might  involve  a  power  to  legis- 
late at  least  in  some  measure  for  "regulation  of  trade 
and  commerce  "  therein.  But  a  sense  must  be  sought, 
oa  the  one  hand,  for  the  words  "trade  and  commerce,"  (1) 
and  on  the  other  for  the  words  "  property  and  civil 
rights  "  which  shall  not  involve  this  consequence.  And 
such  sense  readily  presents  itself.  The  distinction  be- 
tween commercial  and  ordinary  (that  is  to  say,  civil 
non- commercial)  law,  familiar  to  everybody,  rests  upon 
it.  Whatever  of  civil  law  affecting  men's  trading  and 
commercial  relations  is  not  common  to  these  and  to 
mon's  relations  otherwise,  is  law  regulative  of  trade  and 
commerce.  Whatever  else  of  civil  law  affects  men's 
property  and  civil  rights,  is  what  we  call  law  regulative 
of  property  and  civil  rights.  The  former  here  rests 
wholly  with  Parliament.  Only  the  latter  rests  with  the 
Legislatures,  and  even  that  subject  to  heavy  further 
reduction,  on  the  score  of  fisheries,  currency  and  coin- 
age, paper  money,  weights  and  measures,  promissory 
notes,  interest,  legal  tender,  insolvency,  patents  of  inven- 
tion and  discovery,  copyrights,  naturalization,  marriage 
and  divorce,  etc.,  all  reserved  exclusively,  by  section  91, 


(1)  [See  Citizens'  Insurance  Co.  v.  Par^crns,  7  App.  Cas.  90  ;  a»fe,  vol.  1, 
p.  2C5.] 
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1877        for  Parliament,  and  all  trenching  widely  on  what  other- 
wise would  have  fallen  (under  section  92)  within  the 
Municipality  range  of  property  and  civil  rights. 

Nor  is  there  wanting  a  sense  of  the  words  "  Municipal 
institutions  in  the  Province  "  which  would  extend  them 
also  over  ground  assigned  exclusively  to  Parliament,  and 
notably  would  limit  its  trade  and  commerce  powers. 
Under  legislation  not  federally  limited  in  that  behalf, 
all  sorts  of  powers  are  of  course  more  or  less  dele- 
gated to  municipal  bodies,  whenever  convenience  may 
seem  so  to  require.  But  for  a  Legislature  of  strictly 
limited  jurisdiction,  nothing  is  clearer  than  that  it  can 
delegate  no  powers  beyond  those  it  can  directly  exer- 
cise. Our  Legislature  can  delegate  no  power  of  regu- 
lation of  trade  and  commerce,  nor  over  fisheries,  nor 
weights  and  measures,  nor  anything  else  matter  of 
merely  Parliamentary  legislation.  Each  Provincial 
Legislature  alone  can  create  municipalities  properly 
so  called ;  establish  their  functionaries,  and  assign 
them  their  proper  duties  and  their  powers — but  always 
within  the  limits  of  its  own.  Whether  or  not  it  can 
render  them  incapable  of  other  duties  and  powers,  to 
be  delegated  by  Parliament,  is  a  question  that  need 
not  here  be  considered.  Our  Legislature,  os  will 
presently  be  seen,  has  been  careful  (by  article  449  of  the 
Municipal  Code)  to  declare  them  not  so.  And  as  to  all 
powers,  not  of  Provincial  competency,  so  to  speak,  which 
they  may  hold  under  antecedent  delegation  of  the  un- 
limited Legislature  of  the  late  Province  of  Canada,  these 
can  be  resumed  or  altered  by  Parliament  alone.  As 
being  exercised  by  municipalities  they  may  be  styled  iu 
a  certain  sense  municipal.  But  such  sense  is  not  that 
of  the  Union  Act ;  nor  even  as  mere  matter  of  presump- 
tion pt'imd  facie  is  it  that  of  Provincial  legislation  under 
authority  of  the  Union  Act. 
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[The  learned  judge,    afte''    examining  the    question        1877 
whether  the  Quebec  License  Act  (34  Vict.  c.  2)  or  the       cookt 
Municipal  Code  (34  Vict.  c.  7)  shewed  any  intention  to  municipautt 
repeal  the  Temperance  Act  of  1864  as  to  any  provision 
material  to  the  case  before  him,  and   concluding  that 
there  was  clearly  no  such  intention,  proceeded  as  follows 
(p.  189)  :-] 

But  were  it  even  as  clear  that  the  Legislature  meant 
to  repeal  these  sections  [those  which  provide  for  the 
passing  of  Temperance  Act  by-laws]  wholly  or  in  part, 
as  in  truth  it  is  clear  that  they  did  not — there  would 
remain  the  question  of  their  constitutional  right  to  do 
so.    Is  the  answer  any  less  clear  as  to  this  ? 

It  was  ably  and  earnestly  urged  at  the  argument  that 
the  course  taken  in  the  Legislature  of  the  late  Province 
of  Canada,  when  dealing  with  the  Bill  (now  the  Temper- 
ance Act)  shews  that  it  was  not  then  regarded  by  the 
House  as  a  Bill  relating  to  trade.  There  is  no  doubt 
that  in  1855,  on  occasion  of  the  thu'd  reading  of  a  bill 
then  before  the  House  "  to  prevent  the  traffic  in  alcoholic 
and  intoxicating  liquors,"  objection  was  taken  that  as 
relating  to  trade  it  ought  to  have  originated  in  Committee 
of  the  Whole.  The  Journals  (30fch  April,  1855,)  shew  that 
thereupon  "  Mr.  Speaker  stiite'T  |-hau  by  the  51st  Eule  of 
the  House  in  all  unprovided  o.  ises,  the  rule  of  the  Par- 
liament of  Great  Brita.n  should  be  followed,  and  the 
standing  order  of  tlie  Jommons  of  England,  of  177'2; 
declared  that  bills  relating  to  trade  be  not  brought  int  j 
the  House,  until  the  proposition  should  first  havt  <  „ 
considered  in  Committee  of  the  Whole  House ;  and  at 
his  duty  was  to  declare  wliat  the  rule  vvas,  he  declared 
that  the  bill  before  the  House,  ref  ulatinf^  the  st.le  of  all 
intoxicating  liquors,  was  a  bill  relating  to  irade,  and 
altering  the  laws  relating  to  the  trade,  and  c-ime  within 
the  meaning  of  the  standing   oi  der )    and  he   further 
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1877  stated  that  the  practice  in  the  House  of  Commons  had 
Cooky  not  been  uniform,  but  that  when  the  objection  had  been 
McNiciPALiTY  taken  the  rule  had  always  been  enforced."  On  appeal 
from  this  ruling  it  was  sustained  by  a  vote  of  59  to  46  ; 
and  the  bill  was  dropped.  It  is  further  certain  from  the 
Jom-nals,  that  the  bill  (now  the  Temperance  Act)  did  not 
originate  in  Committee  of  the  Whole ;  and  that  no 
objection  to  it  on  that  ground  was  taken,  at  any  time 
during  its  course  through  the  House.  It  is  a  fair  infer- 
ence that  being  a  measure  of  merely  local  and  possibly 
temporary  application,  and  in  fact  of  a  municipal  char- 
acter—r-in  the  sense  then  universally  given  to  that  term 
— it  was  not  regarded  as  a  measure  relating  to  trade, 
within  the  sense  of  the  rule  in  question.  But  it  is  not 
that  sense  that  is  here  in  issue.  We  are  dealing  here, 
not  with  an  elastic  rule  of  a  parliamentary  body  adopted 
from  considerations  of  convenience,  and  relaxed  by  it 
in  practice  whenever  it  may  please — but  with  the  iron 
rule  of  a  Constitutional  Act,  from  the  true  intent  and 
meaning  of  which  neither  Parliament,  nor  Legislature, 
nor  Court  of  Law  can  in  the  least  derogate.  If  the 
Temperance  Act,  in  respect  of  its  purely  prohibitive  by- 
laws, their  enactment,  effect  and  enforcement,  is  not — 
— within  the  sense  of  this  latter  rule — a  measure  for 
"regulation  of  trade  and  commercu,"  what  is  it? 
Passed  by  a  Legislature  having  power  to  that  end,  it 
goes  to  prohibit — locally,  no  donbt,  ar.d  conditionally, 
perhaps  even  temporarily,  but  still  to  prohibit — a  speci- 
fied branch  of  trade  ;  defining  precisely  the  prohibition, 
and  providing  for  giving  it  effect.  Prohibition  is  an 
incident  of  regulation  ;  can  be  enacted  only  by  a  body 
having  power  to  regulate.  A  law  regulative  of  trade, 
like  any  other,  may  be  of  local,  temporary  and  con- 
ditional application ;  and  may  be  in  form  a  delegation 
of  the  power  to  regulate,  to  a  body  or  officer  therewith 
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charged.    Within  the  sense  of  the  92nd  section  of  the        1877 
Union  Act,  these  provisions  of  the  Temperance  Act,  and       cooet 
the  by-laws  passed  under  them,  are  neither  municipal,  municipality 
nor  matter  of  mere  property  and  civil  rights  in  the  Prov- 
ince, nor  matter  of  merely  local  or  private  nature  in  the 
Province.     The  Olst  section  of  the  Union  Act  reserves 
them  to  all  intents — reserves,  indeed,  for  that  matter, 
with  them  the  analogous  liquor-trade  clauses  of  the  Con- 
solidated Municipal  Act,  as  amended  in  1866  (which  the 
Legislature  no  doubt  did  mean  to  repeal),  in  so  far,  that 
is  to  say,  as  these  deal  with  prohibition  or  other  regula- 
tion of  the  liquor  trade,  apart  from  issue  of  revenue 
licenses — for  the  sole  legislati^-e  control  of  the  Parliament 
of  the  Dominion.  (1) 
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(1)  [It  appears  from  City  of  Fred- 
ericton  v.  The  Queen  {ante,  at  p. 
51),  that  thia  case  was  reversed  by 
the  Quebec  Court  of  Queen's  Bench, 
but  that  the  judgment  of  the  Quoen's 


Bench  was  by  consent  reversed  in 
the  Supreme  Court.  See  as  to  the 
ground  of  the  reversal  in  the  Court  of 
Queen's  Bench,  Corporation  of  Three 
Rivers  v.  Suite,  ante,  at  p.  286.] 
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QUEBEC  CmCUIT  COURT. 
De  St.  Aubyn,  Esqualiti^,  v.  Lafrance. 

[Reported  8  Quebec  Law  Rep.  190.] 

Intoxicating  liqiiors,  power  to  prohibit  sale  of — Trade  and  commerce. 

Provincial  L  -islatures  can  make  laws  regulating  the  sale  of  liquors 
in  taveni '  ac^  puuiio  places,  in  order  the  better  to  maintain 
peace  and  ^i-oa  ^rder,  but  they  cannot  directly  or  indirectly 
prohibit  the  li.r-  nfacture  or  sale  of  spirituous  liquors,  or 
other  articles  of  commerce,  or  confer  authority  for  that  pur- 
pose on  municipal  councils.  (1) 

[2''ranslatcd.] 
Alleyn,  J. : — 

The  plaintiff,  as  inspector  of  licenses,  sues  the  defend- 
ant for  having  sold  spirituous  liquors  by  retail  without  a 
license,  and  in  violation  of  the  Quebec  License  Act,  1878. 

The  defendant  has  pleaded  that  the  municipal  council 
of  St.  Cecile  of  Bic  had  by  by-law  prohibited  the  sale  of 
spirituous  liquors,  and  that  in  consequence  he  had  not 
been  able  to  obtain  a  license  to  sell  by  retail  from  the 
inspector  of  licenses,  inasmuch  as  the  latter  being 
bound  to  comply  with  the  by-law  passed  by  the  said 
council,  was  obliged  to  refuse  all  licenses ;  that,  more- 
over, the  Legislature  of  Quebec  had  only  the  right  to 
impose  a  tax  for  the  purpose  of  Provincial  expenditure, 
but  could  not  regulate  or  restrain  commerce,  and,  conse- 
quently, could  not  give  to  municipal  councils  the  right  to 
prohibit- the  sale  of  liquors,  and  that  the  Government 
could  not  benefit  by  the  fine  in  this  case,  since  it  was  by 

(1)  [But  see  Corporation  of  Three  Rivers  v.  Suite,  ante,  p.  280.1 
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it3  act  that  it  had  been  made  impossible  for  the  defend- 
ant to  obtain  a  license. 

Thus  the  contention  of  the  defendant  is  that  the  by-law 
passed  by  the  municipal  council  of  St.  Cecile  of  Bic  is 
illegal,  and  that  he,  the  defendant,  ought  not  to  be  fined, 
seeing  that  it  was  impossible  for  him  to  obtian  a  license. 

The  by-law  in  question  was  passed  in  conformity  with 
article  561  of  the  municipal  code.  This  code  was  the 
creation  of  an  Act  of  the  Provincial  Legislature,  and  it 
is  evident  that  that  Legislature  could  not  confer  on 
municipal  councils  powers  which  it  did  not  itself  possess. 
Had  the  Provincial  Legislature  power  to  prohibit  the 
sale  of  liquors  ?  Sections  91  and  92  of  the  B.  N.  A.  Act 
declare  what  are  the  powers  of  the  Federal  Government 
and  of  the  Provincial  Legislatures.  Section  91,  sub- 
sect.  2,  says  that  the  Federal  Parliament  has  the  right 
to  legislate  on  all  questions  relating  to  trade  and  com- 
merce, and  section  92,  sub-sect.  9,  gives  to  the  Pro- 
vincial Legislatures  the  right  to  pass  laws  in  relation  to 
"  shop,  saloon,  tavern,  auctioneer,  and  other  licenses,  in 
order  to  the  raising  of  a  revenue  for  provincial,  local,  or 
municipal  purposes."  And  it  is  by  virtue  of  this  sub- 
section alone  that  the  Provincial  Legislature  could  claim 
the  right  to  pass  laws  affecting  or  restraining  commerce. 
It  is,  however,  evident  that  according  to  the  express 
terms  of  the  B.  N.  A.  Act,  all  questions  concerning 
trade  and  commerce  are  within  the  exclusive  jurisdiction 
of  the  Federal  Parliament,  whilst  the  Provincial  Legis- 
latures possess  the  I'ight  of  raising  a  revenue,  by  means 
of  licenses  granted  for  the  object  mentioned  in  the  said 
sub-section.  To  these  Legislatures  belongs  the  right  to 
pass  laws  for  the  regulation  of  the  sale  of  liquors, 
taverns,  etc.,  as  well  as  the  sale  of  drink  in  public  places, 
with  the  object  of  maintaining  order.  Such  laws  have 
nothing  to  do  with  trade  and  commerce,  and  would  be  made 
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with  a  view  to  the  preservation  of  peace  and  good  order. 
But  if  the  Provincial  Legislature  goes  further,  and  passes 
any  Act,  the  effect  of  which  would  be  either  directly  or 
indirectly  to  prohibit  the  manufacture  or  sale,  or  to 
restrict  the  use  of  any  article  of  trade  or  commerce, 
whether  it  be  spirituous  liquors  or  other  articles  of 
merchandise,  so  as  to  hinder  or  restrict  the  sale  and 
trade  of  such  articles,  then  the  Legislature  encroaches  on 
the  powers  of  the  Federal  Parliament,  and  acts  illegally. 

What  have  we  in  this  case  ?  A  by-law  passed  by  a 
municipal  council,  which  prohibits  the  sale  of  spirituous 
liquors  by  retail.  The  Legislature  itself  has  not  the 
right  to  prohibit  or  restrict  the  sale  of  any  article  of  com- 
merce. ^Tow,  then,  could  it  have  the  right  to  delegate 
to  a  muuicxpal  council  the  power  to  do  so  ?  The  by-law 
in  question  is  then  illegal,  the  municipal  council  r 
having  tL-  ■''igi^i-  it»  restrict  commerce  in  any  manner. 

It  is  necessary  now  to  consider  the  position  of  the 
defendant.  He  is  prosecuted  under  section  71  of  the 
Quebec  License  Act  of  1878,  for  having  sold  whiskey 
without  the  license  required  by  the  statute,  and  he 
admits  having  sold  at  different  times  whiskey  and  gin 
without  a  license.  The  license  law  aims  at  raising  a 
revenue  by  means  of  licenses,  and  preventing  the  sale  of 
liquors  without  a  license.  Section  2  forbids  any  one, 
under  pain  of  a  line,  from  selling  intoxicating  liquors 
without  a  license,  within  the  limits  of  this  Province,  and 
section  71  imposes  a  fine  of  $75  on  every  person  who 
shall  sell  intoxicating  liquors  without  a  license,  in  any 
organized  municipality,  such  as  St.  Cecile  of  Bic.  Here, 
then,  is  a  law  which  seems  to  reach  the  defendant,  since 
he  admits  that  he  has  often  sold,  without  a  license, 
intoxicating  liquors,  at  Bic,  but  he  wishes  to  justify  him- 
self, and  asserts  that  he  does  not  come  within  the  scope 
of  this  law,  because,  he  says,  the  municipal  council  of 
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St.  C^cile  of  Bic  having  passed  an  unlawful  by-law,  pro-  ih82 
hibiting  the  sale  of  drink  by  retail,  it  has  been  impossible  st.  Aubyn 
for  him  to  obtain  a  license,  the  inspector  of  licenses  not 
being  able  to  grant  him  one  in  view  of  this  prohibition. 
This  is  quite  true  to  a  certain  extent.  It  is  quite  true 
that  the  by-law  is  illegal,  and  it  is  also  true  that  in  view 
of  the  prohibition  involved  in  this  by-law,  the  inspector 
would  not  have  granted  a  license  to  the  defendant.  But 
the  illegal  act  of  the  municipal  council  of  St.  Cecile  of 
Bic  cannot  justify  the  conduct  of  the  defendant  in  selling 
without  a  license  contrary  to  the  terms  of  the  law.  He 
should  have  taken  proceedings  against  the  municipal 
council  and  the  inspector  before  commencing  the  busi- 
ness of  selling  liquors  without  a  license  ;  he  should  have 
tendered  the  price  of  his  license,  and  on  a  refusal  to 
accept  it,  and  consequently  being  unable  to  obtain  a 
license,  he  would  have  been  right  in  answering  this 
action  of  the  inspector  as  he  has  done.  Not  having  thus 
acted,  and  having  sold  intoxicating  liquors  without  a 
license,  the  defendant  must  be  sentenced  to  pay  the 
fine  (1). 

F.  F.  Rouleau  for  plaintiff. 

Pouliot  d-  Bernier  for  defendant. 

(1)  [See  Keefe  v.  McLennan,  post,  p.  400,] 
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SESSIONS  OF  THE  PEACE,  QUEBEC. 

Hoi.MEs  V.  Temple. 

[Beported  8  Quebec  Law  Bep.  351. '\ 

MiliUiry  and  luxval  service — B.  N.  A.  Act,  s,   9,  subs.  7 — 4-4  <**m^ 
^)  Vict,  c,  5<!>,  s.  153,  Imp. 

The  Parliament  of  Canada  haa  under  the  B.  N.  A.  Act  exclusive 
jurisdiction  in  matters  relating  to  militia,  military,  and  naval 
service  and  defence,  and,  consequently,  the  provisiong  of  the 
Imperial  Army  Act  of  1881  do  nou  apply  to  Canada,  so  as  to 
make  persons  not  connected  with  the  Active  Militia  of  the 
Dominion  liable  in  respect  of  acts  which  are  offences  under 
the  Imperial  Act,  but  not  under  the  Militia  Act  of  Canada. 

Mr.  Dunbar,  Q.C.,  for  Major  Holmes,  prosecutor. 

Mr.  Hearn,  Q.C.,  for  CLptain  Temple,  of  the  British 
vessel  "  Genii." 

Chauveau,  J.: — 

This  is  a  prosecution  directed  by  Major  Holmes,  tem- 
porarily in  command  of  "A"  Battery,  Eoyal  School  of 
Gunnery,  against  Kobert  Temple,  master  of  the  British 
vessel  called  the  "  Genii,"  now  in  the  port  of  Quebec,  for 
having  on  the  3rd  inst.,  at  the  harbour  of  Quebec,  unlaw- 
fully attempted  to  persuade  one  Bernard  O'Neil,  then  and 
there  being  a  duly  enlisted  soldier,  to  wit,  a  gunner  in 
the  "A"  Battery,  Royal  School  of  Gunnery,  Active 
Militia  of  Canada,  and  whose  term  of  service  had  not 
then  expired,  to  desert  from  the  said  "A"  Battery, 
Royal  School  of  Gunnery,  he,  the  said  Robert  Temple, 
well  knowing  the  said  Bernard  O'Neil  to  be  such  enlisted 
soldier  aforesaid,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 
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The  counsel  for  the  complainant  has  admitted  that 
the  prosecution  is  brought  under  the  163rd  section  of 
the  Imperial  Army  Act,  1881. 

The  defendant,  by  his  counsel,  has  raised  the  question 
of  my  jurisdiction  in  the  matter,  and  contends  that  the 
Army  Act  of  1881  (Imperial)  is  not  binding,  and  has  no 
application  in  Canada,  in  so  far  as  third  parties  are  con- 
cerned.    He  also  claims  that  under  section  91  of  the 
B.  N.  A.  Act,  1807,  the  Canadian  Parliament  has  the 
exclusive  legislative  authority  in  all  matters  of  militia, 
military,  and  naval  service  and  defence.     The  defendant 
asserts  that,  acting  under  the  authority  and  powers  con- 
ferred upon  it  by  the  B.  N.  A.  Act,  the  Canadian  Parlia- 
ment has  enacted  and  passed  a  law  or  statute  respecting 
the  militia  and  defence  of  the  Dominion  of  Canada,  31 
Vict.  c.  40.     That  the  "  A  "  Battery  and  School  of  Gun- 
nery are  the  offspring  of  that  statute,  which  creates  no 
offence  of  the  nature  of  the  one  imputed  to  defendant, 
and  that  the  English   Army   Act   cannot   be   invoked 
against  him.     The  defendant  goes  further,  and  asserts 
that  the  men  enlisted  in  "A"  Battery  are  not  soldiers, 
and  that  even  if  they  were,  the  defendant  could  not  be 
tried  under  the  English  Army  Act,  because  we  have  a 
Canadian  statute  passed  in  1809  which  provides  for  cases 
of  this  description.     It  is  also  urged  on  the  part  of  the 
defence  that  Major  Holmes  had  no  authority  to  bring 
this  complaint,  and  that  his  authority  did  not  appear 
upon  the  face  of  the  proceedings. 

It  will  be  thus  seen  that  the  question  I  am  called  upon 
to  determine  is  one  of  the  gravest  importance,  not  only 
to  the  prosecution,  but  to  the  captain  of  the  "Genii." 
It  involves  the  question  whether  since  confederation 
England  can  legislate  for  Canada  in  matters  affecting 
the  militia  and  defence  of  Canada,  viz.,  whether  any  law 
passed    by  the   Imperial  Parliament   respecting  these 
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matters  can  affect  civilians  or  third  parties.  It  is  the 
first  time  the  question  has  been  raised  since  confedera- 
tion, and  I  have,  therefore,  given  to  the  subject  my  best 
and  most  serious  consideration.  I  have  ascertained 
til  at  there  is  no  record  at  Ottawa  of  the  point  ever 
having  been  mooted,  and  I  am,  therefore,  left  to  my  own 
repources  to  decide  the  question. 

As  to  the  point  raised  whether  Major  Holmes  had 
authority  to  bring  the  complaint  in  his  own  name,  or 
whethei'  the  Adjutant-General  should  have  done  so,  the 
article  cited  by  the  defence  from  the  regulations  and 
orders  for  the  militia,  Canada,  does  not  apply,  and  I  am 
against  the  defence  on  that  ground.  I  am  also  against 
the  defence  upon  the  argument  that  it  does  not  appear 
that  "  A  "  Battery  is  in  actual  existence ;  that  might  be 
a  point  at  the  trial  on  the  merits,  but  not  as  to  jurisdic- 
tion. We  all  know  that  "A "Battery  exists.  The  citizens 
are  well  aware  that  the  officers  and  men  of  *'  A  "  Battery 
have  rendered  most  willingly  and  very  efficiently  import- 
ant services  in  quelling  riots,  and  otherwise  placing 
themselves  at  our  disposal  when  called  out,  and,  however 
much  I  may  regret  the  judgment  I  am  about  to  render, 
I  must  determine  the  important  question  submitted  by 
the  defence  and  decide  according  to  law.  Now,  I  con- 
sider that  the  other  two  sections,  176  and  177  of  the 
Army  Act,  referred  to  by  the  counsel  for  the  prosecu- 
tion, do  not  sustain  his  pretensions;  on  the  contrary 
they  assist  the  view  I  take. 

The  Army  Act  of  1881  applies  to  the  officers  and  men 
of  "  A"  Battery  as  between  themselves,  by  section  64  of 
the  Militia  Act,  but  not  to  outsiders.  The  91st  section 
of  the  B.  N.  A.  Act,  1867,  is  express  and  positive  as  to 
the  powers  of  the  Canadian  Parliament.  It  is  thereby 
declared  that  the  exclusive  legislative  authority  of  the 
Parliament  of  Canada  extends  to   all  matters  coming 
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witliin  the  classes  of  subjects  therein  enumerated,  and 
No.  7  of  the  subjects  is  "  militia,  military,  and  naval 
service  and  defence." 

This  Act  was  passed  in  1867.  The  Dominion  Parlia- 
ment enacted  a  law  respecting  the  militia  and  defence  of 
the  Dominion  of  Canada  in  1808.  This  statute,  strange 
to  say,  creates  no  offence  for  persuading  or  attempting  to 
persuade  men  enlisted  under  it  to  desert.  As  this  statute 
is  our  law,  and  as  it  creates  no  offence,  the  judge  cannot 
go  beyond  it  and  have  recourse  to  the  Army  Act  of  1881. 

Besides  the  statute  of  1808,  the  Dominion  Parliament 
passed  a  law  in  1SG9,  32-33  Vict.  c.  25,  an  Act  respect- 
ing certain  offences  relative  to  Her  Majesty's  Army  and 
Navy.  Section  1  of  this  Act  provides  the  mode  of  pro- 
cedure, and  prescribes  the  penalty  for  enticing  soldiers  or 
sailors  in  Her  Majesty's  service  to  desert.  The  penalty 
is  not  less  than  |80,  and  no  more  than  S200.  In  the 
prosecution  as  brought,  I  have  no  discretion  to  exercise ; 
if  I  had  jurisdiction,  and  the  defendant  proved  guilty,  I 
would  be  bound  to  sentence  him  to  imprisonment  for  a 
period  not  exceeding  six  months. 

Without  pronouncing  upon  the  fact  whether  the  men 
enlisted  in  "A"  Battery  me  or  are  not  soldiers,  I  am  of 
opinion  that  if  they  were  soldiers  (an  enlisted  soldier  in 
Her  Majesty's  service,  or  a  seaman  in  Her  Majesty's 
naval  service),  the  prosecution  should  have  been  brought 
under  om*  own  statute,  32-33  Vict.  c.  25,  and  not  under 
section  153  of  the  Army  Act,  1881 ;  that  the  latter  Act 
has  no  force  in  Canada  with  respect  to  citizens  or  per- 
sons not  connected  with  "  A  "  Battery;  that  the  Cana- 
dian Parliament  has  exclusive  authority  in  matters  of 
militia,  militaiy,  and  naval  service  and  defence ;  that 
the  Militia  Act,  31  Vict.  c.  40,  creates  no  offence  for 
attempting  to  persuade  men  enlisted  in  "  A  "  Battery  to 
desert,  and  that  the  plea  of  jurisdiction  has  been  properly 
raised,  and  I  maintain  it. 
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NO^^A  SCOTIA  SUPREME  COURT. 
Keefe  v.  McLennan. 

[Reported  3  liusscll  tO  Cheslci/,  5,] 

Intoxicating  liquors,  power  to  regulate  sale  oj — Trade  and  com- 
merce. 

A  Statute  of  Nova  Scotia,  passed  after  Confederation,  imposeil 
penalties  for  retailing  intoxicating  liquoi-s  without  a  licensi.!, 
and  provided  that  licenses  should  only  bo  ^jranted  upon  tlio 
recommendation  of  the  Grand  Jury,  concurred  in  by  two- 
thirds  of  the  members  present,  and  accompanied  by  a  petition 
for  the  license  from  two-thirds  of  the  ratepayers  of  the  polling 
district  in  which  the  tavern  was  to  be  established.  Enactments 
not  essentially  dill'erent  were  in  force  in  the  Province  before 
Confederation  : 

Held,  That  the  Act  in  question  was  not  ultra  vires  of  the  Legis- 
lature. 

Held,  further,  that  if  the  restrictions  were  idtra  vires  the  proper 
course  was  to  apply  for  a  mandamus  to  compel  the  granting  of 
a  license,  and  that  a  refusal  to  grant  licenses  did  not  justify 
selling  without  a  license  or  relieve  from  the  statutory  penalty 
thereby  incurred. 

A  Provincial  Legislature  is  entitled  to  legislate  with  a  view  to 
regulate  within  the  Province  the  sale  of  whatever  may  injuri- 
ously affect  the  lives,  health,  morals  or  well-being  of  the 
community,  whether  it  be  intoxicating  liquors,  poisons,  or 
unwholesome  provisions,  if  such  legislation  is  made  bona  fide 
with  the  object  of  regulation  alone,  even  though- to  a  certain 
extent  trade  and  commerce  are  affected  thereby. 

The  defendant  was  prosecuted  under  the  provisions  of 
cap.  75  Revised  Statutes  (4th  series)  for  retailing  intoxi- 
cating liquors  without  license,  and  judgment  was  ob- 
tained against  him  for  the  amount  of  the  penalty.  A  rule 
nisi  to  set  the  judgment  aside  was  granted  in  the 
following  terms : — 
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"  On  motion  it  is  ordered  that  the  judgment  given  in         i»7ti 
this  cause  be  set  aside  on  the  following  grovmds,  viz. :       kkki'e 
That  the  legislation  of  the  Local   Assembly   of  Nova  moLknn.vn. 
Scotia,  regulating  the  sale  of  intoxicating  liquors,  as  per  siATi^tKNT 
chfipter  75  of  the  Revised  Statutes,  fourth  .series  (1),  and 
the  refusal  of  the  General  Sessions  of  the  Peace  for  the 
County  of  Cape  Breton,  last  convened,  to  grant  licenses 
for  the  sale  of  intoxicating  liquors  in  said  county  is  con- 
trary to  law,  and  the  provisions  of  the  B.  N.  A.  Act  of 
18(>7,  unless  cause  to  the  contrary  lie  .shewn  within  the 
first   four   days  of  the  ensuing    term  of   the   Supreme 
Court  at  Halifax." 

Mr.  Graham  in  support  of  the  rule. 

The  sections  of  the  Provincial  Statutes  on  which  the 
Sessions  refused  to  grant  licenses  are  Acis  of  18G9,  c.  2, 
and  R.  S.,  4th  series,  c.  75,  p.  343.  The  sections  in  the 
Revised  Statutes  are  slightly  different  from  tli  <se  in  the 
Act  of  18G9.  Section  3  of  the  Act  of  18G9  impo.sed 
different  penalties.  Section  4  provides  the  mode  in 
which  licenses  are  to  be  granted,  the  same  as  in  the 
Revised  Statutes  now,  but  not  the  same  as  previously  ex- 
isted. Section  12  of  the  Act  of  18G9  repealed  all  previous 
provisions  of  the  Revised  Statutes  where  inconsistent. 
The  Sessions  were  bound  to  grant  licenses.    Chapter  75  of 


(1)  Revised  Statutes,  4th  seriea,  c. 
75,  s.  2  :  "  No  intoxicating  liquors 
shall  be  sold  in  quantities  less  than 
ten  gallons,  to  be  delivered  at  one 
and  the  same  time,  unless  in  the 
original  package  in  which  imported, 
such  original  package  not  to  mean 
bottled  liquors  in  quantities  less 
than  ten  gallons,  or  by  license,  un- 
der the  penalties  set  forth  in  section 
6  of  this  chapter." 

Section  3  :  "  Licenses  for  the  sale 
of  intoxicating  liquors  shall  only  he 
granted  by  the  Sessions  upon  the 
26 


recommendation  of  the  Grand  Jury, 
concurred  in  by  two-thirds  of  the 
members  of  the  Grand  Jury  pres- 
ent, accompanied  by  a  petition  from 
two-thirds  of  the  ratepayers  of  the 
polling  district  in  which  the  tavern 
is  intended  to  be  established,  praying 
for  such  license.  The  genuineness 
of  the  signatures  of  such  petitioners 
shall  be  established  to  the  satisfac- 
tion of  the  Court,  and  such  petition 
and  recommendation  from  the  Grand 
Jury  may  be  rejected  in  whole  or  in 
part  by  the  Sessions." 
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the  Revised  Statutes  was  a  re-enactment,  and  as  such 
would  be  unconstitutional;  but  it  is  not  necessary  to  con- 
tend that,  as  the  original  enactment  was  in  1869.  The 
clauses  of  the  Union  Act  bearing  upon  the  point  are  sec- 
tion 91,  sub-sections  2  and  3.  The  exclusive  legislation  of 
the  Dominion  Parliament  includes  the  regulation  of  trade 
and  commerce  and  the  raising  of  money  by  all  methods 
of  taxation.  The  powers  of  the  Local  Legislatures  are 
granted  to  them  strictly,  and  everything  that  is  not 
expressly  granted  to  them  is  reserved  to  the  Dominion 
Parliament.  (See  judgment  of  Ritchie,  C.  J.,  of  N.  B.,  in 
R.  V.  Justices  of  King's  County  (1) ;  9  Wheaton,  229,  as 
to  definitions  of  "  Commerce,"  Id.  196.  The  definitions 
are  cited  in  Queen  v.  Taylor  (2). 

The  sale  of  liquor  is  a  branch  of  trade  and  commerce. 
The  Legislature  in  passing  this  Act,  requiring  two-thirds 
of  the  ratepayers  to  petition,  virtually  prohibits  the  sale 
of  liquor — R.  v.  Justices  of  King's  County — where  a 
statute  less  prohibitory  than  the  Nova  Scotia  statute 
was  held  to  be  unconstitutional.  This  view  was  con- 
curred in  by  Strong,  J.,  now  a  Judge  of  the  Supreme 
Court  of  Canada.  The  only  taxing  power  given  to  tLe 
Local  Legislature  is  to  levy  a  direct  tax. 

Mr.  Righy,  Q.C.,  contra. 

The  question  under  one  branch  of  the  rule  is  whether 
the  Sessions  can  refuse  to  grant  licenses  or  not.  We 
must  assume  that  the  Sessions  looked  at  the  law  before 
granting  or  refusing  licenses.  We  are  not  discussing 
whether  the  Sessions  acted  per  force  of  a  petition  under 
the  Act,  but  have  they  an  inherent  right  to  refuse  ? 
The  legislation  previous  to  confederation  gives  them  the 
right,  even  if  subsequent  enactments  are  unconstitu- 
tional.    Section  129  B.  N.  A,  Act  continues  in  force  all 


(1)  2  Pugsley,  525  ;  post. 


(2)  36  U.  C.  Q.  B.  183. 
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existing  laws  in  the  several  Provinces,  except  as  other-        1876 
wise  provided  in  the  Act.     Revised  Statutes,  3rd  series,       keefe 
p.   61,  gave  the   Sessions  nower  to   refuse  licenses   in   mcLenn/ 
certain  cases,  and  compelled  them  to  do  so  in  any  polling    . 
section  where  a  majority  petitioned  against  it.     The  Act        — 
of  1869  only  modified  that  provision  by  making  a  two- 
thi:":1s  petition  necessary  for  a  license. 

The  right  to  regulate  shop,  saloon  and  tavern  licenses 
to  raise  a  revenue  for  provincial,  local  or  municipal 
purposes  is  given  to  the  Local  Legislatures.  (Wilkins,  J.: 
Sect.  129  of  the  B.  N.  A.  Act  provides  that  all  existing 
provincial  laws  shall  continue  in  force  unless  otherwise 
provided  by  the  B.  N.  A.  Act.  This  case  is  otherwise 
provided  for,  as  the  Union  Act  gives  the  Dominion  Par- 
liament exclusive  control  of  the  subject  of  trade  and 
commerce.)  The  case  is  the  same  as  that  of  bankruptcy 
and  interest.  The  provincial  laws  on  those  subjects 
remained  in  force  until  Dominion  legislation  took  place, 
although  those  subjects  were  given  exclusively  to  the 
Dominion  Parliament.  The  subject  of  divorce  is  in  the 
same  plight.  The  Provincial  Divorce  Court  is  acting 
now  under  a  Provincial  statute.  Suppose  the  Provin- 
cial Legislature  were  to  repeal  the  Divorce  Acts,  would 
the  present  Divorce  Judge  take  any  notice  of  the  repeal  ? 
(Ritchie,  E.  J.:  I  would  not  be  governed  by  any  legisla- 
ti(m  of  the  Local  Legislature  repealing  or  changing  the 
existing  divorce  laws,  as  the  Local  Legislature  hsis  no 
present  right  to  legislate  on  the  subject.)  The  reserva- 
tion in  sect.  129  of  the  B.  N.  A.  Act  applies  to  cases 
where  the  B.  N.  A  Act  expressly  modifies  existing  pro- 
vincial law. 

(The  Court :  It  is  a  question  whether  the  enaciinents 
of  the  Revised  Statutes,  third  series,  on  which  you  rely 
are  not  repealed  by  the  subsequent  statute.)  The  subse- 
quent legislation,  if  ultra  vires,  cannot  have  any  effect 
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at  all  on  the  previous  law.  (Ritchie,  E.  J. :  It  is  not 
contended  that  the  subject  matter  of  thr  law  in  Revised 
Statutes,  3rd  series,  is  ultra  vires,  but  only  certain 
clauses  in  che  statute.)  In  so  far  as  the  repealing 
statute  refers  to  those  ultra  vires  clauses  it  is  inopera- 
tive, and  they  remain  law  under  sect.  129  of  the  B.  .N.  A. 
Act. 

(Weatherbe :  The  question  does  not  turn  upon  the 
Revised  Statutes,  3rd  series.  The  rule  is  taken  out  with 
reference  to  the  Revised  Statutes,  4th  series,  t'  '  h  is  a 
fresh  enactment,  and  therefore,  as  we  contend,  unques- 
tionably ultra  vires.) 

Orah^m  in  reply. 

It  is  understood  now  that  the  rule  is  to  be  argued 
with  a  view  to  the  Statutes  passed  since  the  Union. 
Although  the  Local  Legislature  has  power  over  shop  and 
tavern  licenses,  etc.,  that  power  is  given  only  for  the 
raising  of  a  revenue.  The  license  enactments  are  passed 
with  a  view  of  prohibiting  the  trade. 

The  judgment  of  the  Court  was  delivered  by 

Ritchie,  E.  J. : — 

The  defendant  was  prosecuted  for  selling  intoxicating 
liquors  in  small  quantities  without  license,  and  judgment 
was  obtained  against  him  for  the  penalty,  when,  on 
motion  of  his  counsel,  a  rule  was  granted  to  shew  cause 
why  the  judgment  should  not  be  set  aside  on  the  ground 
that  the  legislation  of  the  Provincial  Parliament  regulat- 
ing the  sale  of  intoxicating  liquors,  and  the  refusal  of  the 
General  Sessions  of  the  Peace  for  the  County  of  Cape 
Breton  to  grant  licenses  for  the  sale  of  intoxicating 
liquors  in  that  county  is  illegal  and  contrary  to  the  pro- 
visions of  the  B.  N.  A.  Act  of  18G7. 
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At  the  argument,  the  defendant's  counsel  relied  on        1870 
that  portion  of  the  B  N.  A.  Act  which  conferred  on  the       Kkkfe 
Dominion  Parliament  the  exclusive  right  to  legislate  on  McLEifNAN. 
the  regulation  of  trade  and  commerce,  of  which  he  con-  RitchieTE.  j. 
tended  the  legislation  in  question  was  a  violation. 

By  the  2nd  sect,  of  c.  75  of  the  Revised  Statutes  of 
Nova  Scotia  it  is  enacted  that  no  intoxicating  liquors 
shall  he  sold  in  quantities  less  than  ten  gallons,  to  be 
delivered  at  one  and  the  same  time,  unless  in  the  original 
package  in  which  imported,  such  original  package  not  to 
mean  bottled  liquors  in  quantities  less  than  uen  gallons, 
or  by  license,  under  the  penalties  set  forth  in  the  Act. 

By  the  9th  section  the  Court  of  Sessions  in  the 
various  counties  are  authorized  to  fix  the  amount  of 
duty  to  be  paid  for  the  license,  and  by  the  3rd  section 
it  is  provided  that  licenses  shall  only  be  granted  by  the 
Sessions  upon  the  recommendation  of  the  Grand  Jury, 
concurred  in  by  two-thirds  of  its  members  present, 
accompanied  by  a  petition  from  two-thirds  of  the  rate- 
payers of  the  polling  district  in  which  the  tavern  is 
intended  to  be  established,  praying  for  such  license, 
which  petition  and  recommendation  from  the  Grand 
Jury  may  be  rejected  in  whole  or  in  part  by  the  Court 
of  Sessions. 

Enactments  differing  in  no  essential  respect  from  the 
foregoing  were  in  force  in  this  Province  at  the  time  of 
the  passing  of  the  B.  N.  A.  Act,  and  remained  so  under 
the  129th  section  of  it,  which  provided  that  all  laws  in 
force  in  the  several  Provinces  should  continue  so  not- 
withstanding the  Union,  subject,  nevertheless,  to  be 
repealed  or  altered  by  the  Parliament  of  Canada  or  by 
the  Legislature  of  the  respective  Provinces  according  to 
the  authority  of  the  Parliament  or  of  that  Legislature 
under  that  Act. 

The  Parliament  of  Canada  has  neither  repealed  nor 
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1876        altered  the  provincial  enactments  on  this   subject,  nor 
Kbefb      passed  any  law  inconsistent  with  them,  and  our  Local 
McLennan,   legislature  in  revising  and  consolidating  the  statutes  of 
RitchieTE.j.  *'^®   Provincc  has   introduced  these  provisions,  or  pro- 
visions  of  a  like  character,  into  the  consolidated  statutes 
passed  in  the  year  1873,  and  the  4th  section  of  the  Act 
to  provide  for  the  publication  of  the  consolidated  statutes 
enacted  that  the  Acts  then  in  force  should  continue  until 
the  publication  of  the  consolidated  statutes  by  proclama- 
tion, after  which  ■  hey  should  be  repealed  and  cease  to 
have  any  force  anu  effect. 

It  cannot  reasonably  be  contended  that  the  defendant 
was  not  liable  to  a  penalty  for  selling  intoxicating 
liquors  in  small  quantities  without  a  license  because 
the  Provincial  Legislature  had  no  right  to  impose 
such  penalty,  when  among  the  subjects  over  which 
the  Provincial  Legislature  is  given  the  exclusive  power 
of  legislation  by  the  B.  N.  A.  Act  are  shop,  saloon, 
tavern  and  other  licenses  in  order  to  the  raising  of  a 
revenue  for  provincial,  local  or  municipal  purposes,  and 
the  imposition  of  punishment  by  fine,  penalty  or  im- 
prisonment for  enforcing  any  law  of  the  Province  made 
in  relation  to  any  matter  coming  within  any  of  the 
classes  of  subjects  enumerated  as  within  the  powers  of 
the  Local  Legislature.  What  the  defendant's  counsel 
relied  on  was  that  the  Local  Legislature  had  exceeded 
its  powers  in  so  legislating  as  that  the  Court  of  Sessions 
of  a  county  could  refuse  to  grant  or  be  prevented  from 
granting  licenses  within  the  county  or  any  particular 
portions  of  it. 

Assuming  that  the  Local  Legislature  had  a  right  to 
require  licenses  to  be  taken  out  for  the  sale  of  intoxicat- 
ing liquors  in  small  quantities,  and  to  impose  a  penalty 
on  those  who  sold  without  license,  but  had  exceeded  its 
powers  in  authorizing  the  Court  of  Sessions  in  any  event 
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to  refuse  the  granting  of  licenses  throughout  the  county        1876 

or  in  certain  districts,  it  by  no   means  follows   that 

though  in  the  latter  case  the  enactments  might  be  void 

as  ultra  vires,  those  enactments  which  are  strictly  within  RitcbieTE.  j 

its  powers  are  to  be  held  inoperative  and  void  ;  by  these 

the  selling  of  intoxicating  liquors  without  license  is  made 

illegal  and  the  seller  made  liable  to   a  penalty.     The 

defendant  is  in  that  position,  and  it  is  no  defence  for  him 

to   shew  that  the  Local   Legislature  had  no  power  to 

refuse  the  granting  of  licenses.     If  that  were  the  caae, 

and  the  Court  of  Sessions  had  no  right  to  refuse  licenses, 

as  contended  for,  then  the  proper  course  would  have 

been  to  apply  to  this  Court  for  a  miiTulamus  to  compel 

the  granting  of  them  ;  but  such  refusal  would  not  in  my 

upinion  sanction  or  justify  all  persons  selling  without 

license,  in  violation  of  that  legislation  which  is  within 

the  power  of  the  Local  Legislature. 

If  that  Legislature  had  no  right  to  enact  in  the  last 
series  of  the  Revised  Statutes  the  provisions  which  it  is 
contended  are  ultra  vires,  then  it  had  no  power  to  repeal 
the  provisions  of  a  like  character  which  were  in  force  at 
the  time  of  the  passing  of  the  B.  N.  A.  Act,  for  the 
power  to  repeal,  as  the  power  to  enact,  depends  upon 
whether  the  subject  matter  is  within  the  legislative 
powers  of  the  Dominion  or  Local  Parliaments.  On  these 
grounds  alone  I  think  the  conviction  should  be  sustained ; 
but  as  the  argument  addressed  to  us  referred  mainly  to 
the  question  whether  the  Local  Legislature  had  exceeded 
its  powers  in  legislating  as  it  has  done,  it  may  be  proper 
to  express  an  opinion  on  that  point. 

It  will  be  borne  in  mind  that  the  enactment  is  not  one 
whereby  all  trade  in  intoxicating  liquor  is  or  can  be 
wholly  prevented.  The  sole  object  of  the  Legislature 
was  unquestionably  the  promotion  of  temperance,  and 
the  protection  of  the  health  and  morals  of  the  people, 
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and  the  preservation  of  the  peace  and  good  order  of  the 
community,  matters  of  police,  which  but  for  the  clause 
in  the  B.  N.  A.  Act,  conferring  on  the  Dominion  Parlia- 
ment the  right  to  regulate  trade  and  commerce,  would 
have  undoubtedly  been  within  the  scope  of  local  legislation. 
The  section  of  the  B.  N.  A.  Act  which  confers  legisla- 
tive powers  on  the  Parliament  of  Canada,  restricts  such 
powers  to  all  matters  not  coming  within  the  classes  of 
subjects  assigned  exclusively  to  the  Legislatures  of  the 
Provinces.  The  terms  "  Property  and  civil  rights,"  the 
power  of  dealing  with  which  is  vested  in  the  Provincial 
Parliament,  are  very  comprehensive ;  and  on  referring  to 
the  94th  and  97th  sections  it  is  evident  that  the  franiers 
of  the  Act  did  not  intend  that  they  should  receive  a  very 
restricted  interpretation ;  and  yet  in  the  most  restricted 
sense  they  embrace  the  subjects  I  have  referred  to,  for 
life,  health  and  personal  safety  are  the  rights  of  the 
people  of  every  free  country;  to  preserve  them  is  the 
duty  of  the  Legislature ;  and  any  laws  which  have  for 
their  object  the  prevention  ot  intemperance  directly 
affect  these  subjects ;  for  not  only  does  drunkenness 
destroy  the  health  and  reputation,  waste  the  property, 
and  ruin  the  happiness  and  comfort  of  those  addicted  to 
it,  but  it  is  the  cause  of  most  of  the  crimes  committed  in 
the  land.  It  is  not,  therefore,  to  be  wondered  at  that 
the  Local  Legislature  should  desire  to  pass  such  laws  as 
would  be  likely  to  lessen  an  evil  fraught  with  such  con- 
sequences to  the  community ;  and  if  it  cannot  do  this 
because  it  indirectly  and  to  a  limited  extent  affects  one 
of  the,  subjects  over  which  the  Dominion  Parliament  has 
power  of  legislation,  it  must  equally,  and  for  the  same 
reasons,  be  restrained  from  making  any  regulations  to 
protect  the  community  from  the  evils  arising  from  the 
sale  of  unwholesome  provisions  or  the  unrestricted  sale 
of  poisons,  which,  it  appears  to  me,  it  can  hardly  be  con- 
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tended  it  has  not  the  power  of  making ;  and  yet,  whatever 
evils  may  arise  from  these  sources,  they  are  cast  in  the  keefe 
shade  by  those  which  arise  from  the  excessive  use  of  mcLexnan. 
intoxicating  liquors,  and  even  those  enactments  of  our  Ritchj^E.  j 
Legislature  which  prohibit  the  sale  of  intoxicating  liquors 
to  minors  and  persons  adjudged  to  be  habitual  drunlc- 
ards,  and  sales  made  on  a  Sunday,  as  this  all  affects 
trade,  must  be  illegal  unless  deemed  otherwise  as  police 
regulations.  I  cannot  but  view  these  and  the  enactment 
in  question  as  such,  and  the  Provincial  Parliament  is, 
in  my  opinion,  entitled  to  legislate  with  a  view  to  regu- 
late within  the  Province  the  sale  of  whatever  may 
injuriously  affect  the  lives,  health,  morals  or  well-being 
of  the  community,  whether  it  be  intoxicating  liquors, 
poisons,  or  unwholesome  provisions,  if  such  legislation 
is  made  bona  fide  with  that  object  alone,  even  though 
to  a  certain  limited  extent  it  should  affect  trade  and 
commerce. 

In  addition  to  what  I  have  already  said,  I  may  remark 
tliat  we  are  to  assume  that  the  framers  of  the  B.  N.  A. 
Act  knew  of  the  legislation  which  was  in  force  in  the 
'several  Provinces,  and,  at  the  time  of  its  passing,  the  law 
in  this  Province  relating  to  the  granting  of  licenses  for 
the  sale  of  intoxicating  liquors  recognised  the  right  of 
the  Court  of  Sessions  to  refuse  licenses  for  the  sale  of 
them  in  small  quantities  within  their  respective  counties, 
and  that  Act  did  not  repeal  the  Provincial  law  then  in 
force,  so  that  when  the  right  of  granting  licenses  was 
conferred  on  the  Provincial  Legislature  it  may  very 
reasonably  be  presuu-ed  that  the  intention  was  that  the 
right  should  continue  to  be  exercised  in  the  same  man- 
ner  as  it  was  then  exercised. 

Authorities  bearing  directly  on  the  question  under 
consideration  are  not  to  be  met  with  in  the  English 
Reports,  but  there  are  several  decisions  of  the  United 
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States  Courts  which  bear  a  strong  analogy  to  it,  and 
those  which  most  closely  resemble  it  are  what  are  termed 
"  The  License  Cases  "  (1). 

The  power  of  regulating  commerce  is  by  the  consti- 
tution of  the  United  States  vested  in  Congress,  and  this 
power  is  general'  and  unlimited.  See  Story  on  the  Con- 
stitution, sect.  lOGG  and  1067.  The  ground  taken  in 
these  cases  was  that  the  power,  though  exclusive,  did  not 
prevent  the  State  Legislature  from  passing  laws  restrict- 
ing the  sale  of  spirituous  liquors,  considering  them  as 
police  regulations  rather  than  regulations  of  commerce. 
The  Chief  Justice,  in  giving  judgment  in  one  of  them, 
said,  "  If  any  State  deems  the  retail  and  internal  traffic 
in  ardent  spirits  injurious  to  its  citizens  and  calculated 
to  produce  idleness,  vice  or  debauchery,  I  see  nothing  in 
the  Constitution  of  the  United  States  to  prevent  it  from 
regulating  and  restraining  the  traffic,  or  from  prohibiting 
it  altogether  if  it  thinks  proper."  And  McLean,  Justice, 
said,  "  In  all  matters  of  government,  and  especially  of 
police,  a  wide  discretion  is  necessary.  It  is  not  suscep- 
tible of  an  exact  limitation,  but  must  be  exercised  under 
the  changing  exigencies  of  society.  In  the  progress  of 
population,  of  wealth  and  of  civilization,  new  and  vicious 
indulgences  spring  up,  which  require  restraints  that  can 
only  be  imposed  by  the  legislative  power.  When  this 
power  shall  be  exerted,  how  far  it  shall  be  carried,  and 
where  it  shall  cease  must  mainly  depend  upon  the  evil 
to  be  remedied.  Under  the  pretence  of  a  police  regula- 
tion a  State  cannot  counteract  the  commercial  power  of 
Congress.  And  yet,  as  has  been  shewn,  to  guard  the 
health,  morals  and  safety  of  the  community,  the  laws  of 
a  State  may  prohibit  an  importer  from  landing  his  goods, 
and  may  sometimes  authorize  their  destruction.  But 
this  exception  to  the  operation  of  the  general  commercial 

(1)  5  Howard,  504,  577,  592. 
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law  is  limited  to  the  existing  exigency.  Still  it  is  clear 
that  a  law  of  a  State  is  not  rendered  unconstitutional  by 
an  incidental  reduction  of  importation.  And  especially 
is  this  not  the  cabe  when  the  State  regulation  has  a 
salutary  tendency  on  society  and  is  founded  on  the 
highest  moral  considerations." 

And  again,  "  If  the  foreign  article  be  injurious  to  the 
health  or  morals  of  the  community,  a  State  may,  in  the 
exercise  of  that  great  and  conservative  police  power 
which  lies  at  the  foundation  of  its  prosperity,  prohibit 
the  sale  of  it.  No  one  doubts  this  in  relation  to  infected 
goods  or  licentious  publications.  Such  a  regulation  must 
be  made  in  good  faith,  and  have  for  its  sole  object  the 
preservation  of  the  health  or  morals  of  society.  If  a 
foreign  spirit  should  be  imported  containing  deleterious 
ingredients  fatal  to  the  health  of  those  who  use  it,  its 
sale  may  be  prohibited."  And  Grier,  Justice,  referring 
to  tne  public  peace,  health  and  morals,  said,  "  As  subjects 
of  legislation  they  are  from  their  very  nature  of  primary 
importance  ;  they  lie  at  the  foundation  of  social  exist- 
ence ;  they  are  for  the  protection  of  life  and  liberty,  and 
necessarily  compel  all  laws  on  subjects  of  secondary 
importance  which  relate  only  to  property,  convenience  or 
luxury,  to  recede  when  they  come  in  conflict  or  collision, 
'  stilus  impiili  siiprema  lex!  " 

Though  the  decisions  in  these  cases  are  not  binding 
upon  us,  the  opinions  of  the  judges  of  a  court  of  so  high 
a  chai'acter  as  that  of  the  Supreme  Court  of  the  United 
States  are  entitled  to  the  greatest  respect,  and  the 
reasoning  on  which  their  decisions  are  founded  com- 
mends itself  very  much  to  my  judgment,  and  is,  it 
appears  to  me,  as  applicable  to  the  case  before  us  as  it 
was  to  those  under  their  consideration ;  and,  iu  my 
opinion,  the  conviction  here  should  be  confirmed,  and  the 
rule  to  set  it  aside  discharged. 
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Kinney  v.  Dudman. 

[lieportid  2  Russell  <£•  Chesley,  19.] 
Insolvemy — Civil  Rights — 32-33  Vict.  c.  16,  s.  59,  D. 

Section  59  of  the  Dominion  Insolvent  Act  of  18G9  (1)  provided  that 
no  lien  or  privilege  upon  the  property  of  an  insolvent  should 
be  created  for  a  judgment  debt  by  the  issue  or  delivery  to  the 
shoriflF  of  an  execution,  or  by  levying  upon  or  seizing  thereunder 
the  eflfects  or  estate  of  an  insolvent,  if  before  the  payment  over 
to  the  plaintiff  of  the  moneys  levied  the  estate  of  the  debtor 
had  been  assigned  or  placed  in  liquidation  under  that  Act : 

Hdd,  to  be  within  the  competence  of  the  Dominion  Parliament 

This  action  was  brought  by  the  plaintiff,  being  the 
assignee  of  John  T.  Hutchinson,  an  insolvent,  whose 
estate  had  been  put  in  compulsory  liquidation  by  a  writ 
of  attachment  issued  on  the  loth  of  September,  1874. 

The  plaintiff  set  out  in  his  writ  that  the  defendant, 
the  sheriff  of  the  county  of  Yarmouth,  had  levied  upon 
certain  property  belonging  to  the  insolvent,  under  execu- 
tions against  him  issued  previously  to  the  writ  of  attach- 


11)  32-33  Vict.  c.  16,  s.  59  (Insol- 
vent Act  of  1869):  "No  lien  or  privi- 
lege upon  either  the  personal  or  real 
estate  of  the  insolvent  shall  be  creat- 
ed for  the  amount  of  any  judgment 
debt,  or  of  the  interest  thereon,  by 
the  issue  or  delivery  to  the  sheriff  of 
any  writ  of  execution,  or  by  levying 
upon  or  seizing  under  such  writ  the 
effects  or  estate  of  the  insolvent,  if 
before  the  payment  over  to  the  plain- 
tiff of  the  moneys  actually  levied 
under  such  writ  the  estate  of  the 


debtor  shall  have  been  assigned  to 
an  interim  assignee,  or  shall  have 
been  placed  in  compulsory  liquida- 
tion under  this  Act ;  but  this  pro- 
vision shall  not  affect  any  lien  or 
privilege  acquired  before  the  passing 
of  this  Act,  or  any  privilege  for  coats 
which  the  plaintiff  possesses  under 
the  law  of  the  Province  in  which  such 
writ  shall  have  issued  oy  reason  of 
such  issue,  delivery,  levy,  or 
seizure." 
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meiit ;  but,  that  although  .such  levy  was  made  previously 
to  the  issue  of  the  attachment,  the  goods  wore  not  sold 
until  afterwards,  and  that  on  the  17th  of  September,  the 
defendant  having  notice  of  the  issue  of  the  attachment, 
proceeded  to  sell  and  did  sell  the  goods  and  paid  over  the 
proceeds  to  the  execution  creditors.  There  were  also 
other  pleadings,  a  statement  of  which  is  not  necessary 
for  the  purposes  of  this  report.  A  verdict  having  been 
found  for  the  pLaintifF,  a  rule  nisi  was  afterwards  obtained 
to  set  this  verdict  asi'de. 

Mr.  Blnrjay  (Mr.  Weatherbe  with  him),  in  support  of 
the  rule,  contended  that  section  59  of  the  Insolvent  Act 
was  ultra  vires,  civil  rights,  etc.,  being  under  the  exclusive 
control  of  the  Local  Loffislature. 


1870 
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Statksiknt. 


Mr.  Pelton  (Mr.  Meagher  with  him),  contra. 

The  B.  N.  A.  Act,  sec.  91,  sub-sec.  21,  gives  the  Do- 
minion Legislature  exclusive  jurisdiction  in  matters  of 
insolvency  and  bankru])tcy.  The  objection,  if  good, 
destroys  the  whole  Insolvent  Act.  The  reservation  to 
the  Local  Legislature  of  "  Property  and  Civil  Rights " 
must  be  read  as  subordinate  to  "  Bankruptcy  and  Insol- 
vency," assigned  to  the  Dominion  Legislature.  The  same 
objection  would  apply,  if  valid,  to  Dominion  legislation 
on  bills  of  exchange.  The  closing  paragraph  of  sec.  91 
further  enacts  that  any  matter  coming  within  any  of  the 
classes  of  subjects  enumerated  in  the  section,  shall  not  be 
deemed  to  come  within  the  class  of  matters  of  a  local  or 
private  nature  comprised  in  the  enumeration  of  subjects 
reserved  to  the  Local  Legislature. 

Weatherbe,  in  reply. 

Section  59  of  the  Act,  we  say,  is  ultra  vires,  or  a  por- 
tion of  it.  Wherever  the  provisions  of  the  Insolvent  Act 
conflict  with  the  provisions  of  our  own  statutes  in  regard 
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to   matters    over   which   the   Local    Logislaturos    have 
exchisive  jurisdiction,  then  the  Act  is  ultm  vires. 

Tlio  preamble  of  the  Insolvent  Act  points  to  the  expe- 
diency of  amending  and  consolidating  the  laws  relating 
to  insolvency  in  the  several  Provinces,  Th^  Act  is  of  the 
character  referred  to  in  sec.  94  of  the  B,  N,  A.  Act,  being 
legislation  for  the  uniformity  of  the  laws  of  the  Prov- 
inces. Under  the  last  mentioned  section  the  Act  should 
have  been  re-enacted  in  the  Province  to  be  affected 
by  it. 

It  is  true  that  sub-sec.  21  of  sec,  91  gives  the  Dominion 
Legislature  exclusiv^e  jurisdiction  over  the  suV»jects  of 
bankruptcy  and  insolvency.  Under  that  section  it  is 
quite  possible  and  within  the  power  of  the  Dominion 
Legislature  to  pass  an  insolvency  law  which  will  not 
interfere  with  the  laws  and  rights  created  by  Provincial 
statutes  in  respect  to  subjects  over  which  the  Provincial 
Legislatures  have  exclusive  jurisdiction.  But  the  Insol- 
vent Act  of  18G9  is  not  such  an  Act, 
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The  judgment  of  the  Court  was  delivered  by 

Ritchie,  E,  J. : — 

The  defendant,  the  sheriff  of  Yarmouth,  is  sued  in  this 
action  by  Kinney,  the  assignee  of  John  T,  Hutchinson,  an 
insolvent.  A  writ  of  attachment  was  taken  out  ajjainst 
Hutchinson  on  the  15th  September,  1874,  which  was 
placed  in  the  hands  of  the  defendant  with  directions  to 
attach  under  it  all  the  estate  of  the  insolvent,  including 
goods  which  he  had  already  levied  on  under  certain  ex  - 
cutions  against  Hutchinson,  which  had  previ'  ^en 

placed  in  his  hands.  Though  a  levy  had  been  tde  on 
the  goods,  they  were  then  unsold.  On  the  17th  oiptem- 
ber  the  defendant  proceeded  to  sell  all  the  goods,  and  did 
sell  them,  as  the  plaintiff  alleges,  in  an  improper  manner, 
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and  without  duo  a<lvortiscmont  wlioroby  thoy  produced 
much  less  than  thoy  would  have  done  if  properly  sold, 
and  paid  over  the  proceeds  to  the  judgment  creditors.  It 
was  contended  he  had  a  right  to  give  the  proceeds  of  the 
sale  to  the  execution  creditors  as  being  entitled  to  them. 
Certainly  that  is  not  the  case  if  any  efficacy  is  to  ha  given 
to  the  Insolvent  Act  of  1(S0!J.  Us  terms  are  .so  clear  and 
explicit  as  to  leave  no  room  for  argument. 

The  59  th  section  applies  to  just  such  a  case,  and  declares 
that  a  creditor  .shall  acquire  no  lien  or  privilege  upon 
cither  the  real  or  personal  estate  of  the  insolvent  for  the 
amount  of  any  judgment  debt  by  the  is.sue  or  delivery  to 
the  sheriff  of  any  writ  of  execution,  or  by  levying  the 
same  or  seizing  thereunder  the  effects  or  estate  of  the 
insolvent,  if,  before  the  payment  over  to  the  plaititifi'of  the 
moneys  levied,  the  estate  of  the  debtor  shall  have  been 
assigned  or  placed  in  compulsory  liquidation  under  the 
Act,  and  the  defendant's  counsel  were  forced  to  the  con- 
tention that  the  passage  of  the  Act  by  the  Dominion 
Legislature  was  ultra  vires,  and  that  it  had  no  power  to 
render  inoperative  the  previou.sly  existing  Provincial 
legislation,  giving  to  a  creditor  a  lien  on  his  debtor's 
property  by  the  levy  of  his  execution  on  it.  But  surely 
there  is  nothing  to  sustain  such  a  contention. 

An  Insolvent  Act  must  necessarily  conflict  with  pre- 
viou.sly existing  legal  rights,  and  insolvency  is  a  subject 
over  which  the  Dominion  Parliament  has  the  exclusive 
power  of  legislation,  so  that  a  Dominion  statute  in  rela- 
tion to  insolvency  overrides  all  Provincial  enactments. 

[The  remainder  of  the  judgment  is  omitted,  the  same  having  no 
reference  to  the  constitutional  (juestion.] 
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NOVA  SCOTIA  SUPREME  COURT. 
Johnston  v.  Poyntz. 

[Eeported  %  Bussell  tO  Geldert,  193.] 

Debtor,  power  to  provide  for  discharge  of — J^l  Vict,  c  8,  N.  S. 

By  an  Act  in  force  in  the  Province  of  Nova  Scotia  at  the  Union 
every  debtor  imprisoned  under  pi'ocesa  from  any  Court  was 
entitled  to  apply  for  and  obtain  his  discharge.  When  this  Act 
was  passed  there  were  no  County  Courts  in  Nova  Scotia.  In 
1878  an  Act  of  the  Provincial  Legislature  was  passed,  naking 
the  above  provisions  applicable  to  persons  imprisoned  under 
process  from  the  County  Courts,  and  this  enactment  was  held 
to  be  valid. 

This  cause  was  argued  February  IGth,  1881,  before 
Ritchie,  E.  J.,  Des  Barres,  McDonald  and  James,  JJ.  It 
was  an  action  against  two  commissioners  for  discharging 
a  debtor  arrested  under  process  issued  out  of  the  County- 
Court.  The  cause  was  tried  previous  to  the  passage  of 
cha,pter  8  of  the  Acts  of  1878,  without  a  jury,  before  the 
Juilge  of  the  County  Court  sitting  at  Windsor,  but 
judgment  was  not  given  until  December,  1878,  when  it 
was  pronounced  in  favour  of  plaintiff,  and  a  rule  was 
granted  to  set  it  aside.  The  Act  for  the  relief  of  debtors 
imprisoned  under  process  out  of  the  County  Court  was 
passed  April  4th,  1878,  one  clause  of  which  provided 
that  no  action  in  any  Court  should  be  taken  or  sustained 
by  reason  of  proceedings  theretofore  taken  for  relief  of 
said  debtors,  being  illegal,  invalid  or  void. 

Mr.  Ri()hy,  Q.C.,  in  support  of  appeal. 
On  the  4th  of  April,  after  the  trial  and  before  judg- 
ment, chapter  8,  Acts  of  1878,  was  passed.     The  sixth 
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section  is  exprassly  retrospective  and  covers  this  case. 
It  provides  that  where  debtors  have  been  imprisoned 
and  released  since  the  passage  of  the  County  Court  Act, 
such  release  shall  be  valid,  and  further  that  no  action 
shall  be  commenced  or  sustained.  It  may  bo  argued  that 
tlie  Act  is  ultra  vires  as  relating  to  insolvency,  but  it 
has  tio  relation  to  the  general  subject  of  insolvency.  It 
concerns  property  and  civil  rights. 

Mr.  J.  ./.  Ritchie,  contra. 

The  jurisdiction  of  the  Commissioners,  if  any,  is  de- 
rived from  statutes  passed  since  confederation,  which  I 
contcmd  are  ultra  vires.  The  subjects  of  bankruptcy 
and  insolvency  are  exclusively  within  the  jurisdiction  of 
the  Dominion  Legislature  under  sect.  91  of  the  B.  N.  A. 
Act,  R.  V.  Chandler  (1).  In  that  case  an  Act  providing 
for  the  examination  of  a  debtor  before  a  judge  was  held 
to  be  ultra  vire"  of  the  Local  Legislature  as  dealing  with 
the  subject  of  insolvency.  That  is  what  our  Act  does ; 
and  if  so,  then  it  comes  vrithin  the  spirit  of  that  decision. 
The  Legislature  when  passing  the  fourth  series  of  the 
Revised  Statutes  placed  the  Act  for  the  relief  of  insol- 
ven'u  debtors  in  the  appendix,  shewing  that  they  were 
aware  that  they  had  no  legislative  power. 

J^'^fJ^Hy  Q-C,  in  reply. 

The  Local  Legislature  has  jurisdiction  over  matters 
relating  to  property  and  civil  rights.  To  discharge  a 
person  unable  to  pay  a  particuLtr  debt  is  not  to  deal 
with  the  general  subject  of  insolvency.  The  object  of 
the  Act  was  to  protect  the  Commissioners  from  suits  in 
our  Courts.  There  can  be  no  doubt  that  the  Local 
Legislature  has  power  to  pass  an  Act  controlling  pro- 
cedure in  our  own  Courts,  by  providing  tliat  no  action 


1881 

Johnston 
I'. 

POYNTZ. 

AllGUMENT. 


i: 


'1 


m 


k 


I ' 


27 


(1)  1  llannay,  55G  ;  pout,  \i.  4L'l. 


418 


NOVA  SCOTIA  SUPREME  COURT. 


1881 
Johnston 

V. 
POYNTZ. 

Argument. 


shall  be  brought  in  our  Courts  against  persons  who  have 
acted  as  Commissioners  believing  themselves  to  be  such. 
The  Local  Legislature  has  exclusive  jurisdiction  in  pro- 
cedure in  civil  matters.  (Ritchie,  E.  J.:  Is  not  this 
more  than  regulating  procedure  ?  It  affects  the  Insol- 
vency Act.) 
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The  judgment  of  the  Court  was  delivered  by 

Ritchie,  E.  J. : — 

The  two  defendants  were  Commissioners  for  giving 
relief  to  insolvent  debtors,  and,  as  such,  made  an  order 
for  the  discharge  of  one  John  McLeod,  who  was  iu 
custody  under  an  execution  at  the  suit  of  the  plaintiff  on 
a  judgment  entered  in  the  County  Court.  By  chapter 
137  of  the  Revised  Statutes  (3rd  series)  the  Governor  in 
Council  was  authorized  to  appoint  Commissioners  for  the 
relief  of  insolvent  debtors,  but  by  the  subsequent  section 
provision  is  oidy  made  in  terms  for  application  by 
persons  imprisoned  under  process  issuing  out  of  the 
Supreme  '^ourt,  the  County  Courts  not  being  then  in 
existence.  Since  these  Courts  were  established  no  Act 
had  passed  in  relation  to  persons  imprisoned  under  them , 
and  the  Act  establishing  them  is  silent  on  the  subject. 

This  suit  was  tried  in  February,  1878,  but  no  judg- 
ment was  then  given,  and  on  the  4th  of  April  following 
an  Act  of  the  Provincial  Legislature  was  passed  whereby 
the  provisions  of  chapter  137  were  made  to  apply  to  the 
County  Courts,  and  by  the  last  section  it  is  enacted  that 
"  notwithstanding  any  doubts  raised  hereafter  as  to  the 
power  of  any  County  Court  Judge,  or  Commissioner  for 
the  relief  of  insolvent  debtors,  to  release  insolvent  debt- 
ors in  all  cases  where  such  debtors  have  been  released  in 
the  County  Courts  since  the  passing  of  the  Act  to 
establish  County  Courts,  the  proceedings  in  such  cases 
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shall  be  held  to  be  valid  and  binding,  and  no  at  Hon  in 
any  Court  shall  hereafter  be  taken  or  sustained  by 
reason  of  any  such  proceedings  being  illegal  or  void." 
No  judgment  was  given  till  the  2nd  December,  1878, 
when  judgment  was  given  for  the  plaintiff  for  eight 
dollars. 

If  the  action  had  been  maintainable,  it  appears  to  me 
that  nominal  damages  were  all  that  the  plaintiff  was 
entitled  to  under  the  circumstances.  There  is  no  pre- 
tence for  saying  that  the  defendants  acted  otherwise 
than  in  good  faith,  believing  that  they  were  duly  author- 
ized to  act  as  Commissioners  and  to  grant  the  discharge 
of  the  prisoner,  and  no  injury  or  loss  is  proved  to  have 
been  sustained  by  the  plaintiff  in  consequence.  But  the 
Judge  was  not,  in  my  opinion,  justified  in  ignoring  the 
Act  of  1878,  which  had  passed  many  months  before  he 
gave  judgment. 

The  language  of  the  Act  is  so  explicit  that  no  doubt 
can  exist  that  it  was  intended  to  apply  to  such  a  case  as 
this,  and  I  cannot  think  that  it  was  beyond  the  power  of 
the  Provincial  Legislature  to  pass  it.  It  leaves  the  law 
on  the  subject  just  as  it  was  when  the  B.  N.  A.  Act 
passed.  Then,  by  a  Provincial  Act  in  force,  and  not 
since  repealed,  every  debtor  imprisoned  vinder  process 
from  any  Court,  was  entitled  to  apply  for  his  discharge, 
and  when  the  County  Cou  '^  were  established  it  would 
have  been  competent,  in  my  opinion,  for  the  Legislature 
to  have  provided  that  prisoners  arrested  under  process 
issuing  from  them,  should  be  entitled  to  their  discharge 
as  in  other  cases,  and  that  there  was  not  such  a  provision 
was  an  unintentional  mistake.  It  never  could  have  been 
intended  that  debtors  imprisoned  under  process  from  the 
higher  Court,  the  Supreme  Court,  and  the  lower  Court, 
that  of  the  Justices  of  the  Peace,  should  be  entitled  to 
their  discharge,  and  those  under  process  from  the  County 
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Court  should  be  liable  to  perpetual  imprisonment.  If 
the  Legislature  could  have  provided  for  the  discharge  of 
a  prisoner  in  the  Act  establishing  the  County  Courts,  or 
could  have  enacted  that  their  judgment  should  only  be 
enforced  hy  fieri  facias,  as  I  think  it  could,  there  can  be 
no  grounds  for  saying  that  the  Act  of  1878  is  ultra  vires. 
The  part  of  the  Act  called  into  operation  in  this  case  is 
not  so  much  what  relates  to  the  discharge  of  the  debtor 
as  that  which  indemnifies  officers  who  have  acted  bona 
fide  and,  as  they  supposed,  in  the  discharge  of  their 
duty.  Considering  that  this  was  the  case,  and  that  the 
plaintiff  did  not  in  fact  sustain  any  damage  by  their  act, 
I  think  the  suit  should  never  have  been  brought.  The 
appeal  must  be  sustained  with  costs  on  the  appeal,  and 
the  judgment  below  set  aside,  each  party  paying  his  own 
costs  incurred  in  that  Court. 
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NEW  BEUNSWICK  SUPREME  COURT. 

The  Queen  v.  Chandler. 
In  re  Hazleton. 

[Reported  1  Hannay,  556,^ 

Insolvency — B.  N.  A.  Act,  s.  91,  sub-sec.  21. 

An  Act  which  provides  for  the  examination  of  a  debtor  before  a 
Judge,  and  which  authorizes  the  Judge  to  grant  the  debtor  a 
discharge  from  gaol  or  the  limits  as  to  the  suit  for  which  he  was 
confined,  on  proof  that  he  is  unable  to  pay  his  debts ,  and  that 
he  has  made  no  fraudulent  transfer  or  undue  preference,  is  an 
Insolvent  Act  which  a  Provincial  Legislature  has  no  power  to 
pass  since  the  B.  N.  A.  Act  came  into  force  (1),  and  the  assent  of 
the  Governor-General  does  not  make  such  an  enactment  valid. 

Mr.  S.  II.  Thomson,  Q.C.,  in  Hilary  Term  last,  obtained 
on  affidavits  a  rule  nisi  for  a  prohibition  to  restrain 
James  W.  Chandler,  Esq.,  one  of  the  County  Court  .Judges, 
from  acting  under  an  Act  passed  by  the  Local  Legislature 
of  New  Brunswick,  on  the  23rd  of  March,  1868,  entitled 
"  An  Act  in  amendment  of  chapter  124,  title  34,  of  the 
Revised  Statutes  of  Insolvent  Confined  Debtors,"  on  the 
authority  of  which  he  was  proceeding  with  an  examination 
of  Hazleton,  an  insolvent  debtor  confined  in  the  common 
gaol  of  St.  John,  on  a  ca.  sa.  issued  out  of  the  Supreme 
Court.  This  Act  provides  that  any  person  confined  in 
gaol  or  on  the  limits  in  any  civil  suit  may  apply  for  his 
discharge  to  a  Judge  of  the  County  Court,  who  may  order 
the  sheriff  to  bring  the  debtor  before  him  for  examination, 
which  order  the  sheriff  shall  obey  without  being  liable 
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The  Quekn  which  order  it  is  provided  that  the  debtor  and  witnesses 
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shall  be  examined,  and  if  on  such  examination  it  shall 
appear  to  the  satisfaction  of  the  Judge  that  the  debtor 
has  no  property  except  such  as  is  by  law  excepted  from 
levy  under  execution,  and  that  since  he  was  served  with 
the  first  process  in  the  suit  in  which  said  application  was 
made  he  had  not  directly  or  indirectly  transferred  any 
property,  real  or  personal,  intending  to  defraud  the  person 
at  whose  suit  he  is  confined,  or  given  any  undue  pre- 
ference, such  J  udge  shall,  by  order  in  writing,  discharge 
the  debtor  from  confinement  as  to  that  suit.  The  Act 
also  authorizes  the  appointment  of  commissioners  to 
exercise  the  powers  of  County  Court  Judges,  repeals  ss. 
1,  5,  8, 10  and  18  of  c.  124,  title  36,  of  the  Eev.  Statutes, 
23  Vict.  c.  28,  and  26  Vict.  c.  10.  The  grounds  of  the 
application  were  that  the  said  Act  was  of  no  force  or 
effect,  it  being  an  Act  relating  to  insolvency,  and  there- 
fore such  an  Act  as  the  Local  Legislature  of  New  Bruns- 
wick had  no  right  to  pass,  insolvency  being  one  of  the 
subjects  assigned  by  the  B.  N.  A.  Act  to  the  exclusive 
legislative  authority  of  the  Parliament  of  Canada,  and 
that  the  Legislature  of  New  Brunswick  had  no  power  to 
alter  or  vary  in  any  way  the  law  relating  to  insolve'  iCy, 
as  it  stood  at  the  time  the  B.  N.  A.  Act  came  in  force. 

Mr.  /.  Allen  Jack  shewed  cause. 

Formerly  this  Court  had  no  power  to  say  that  an 
Act  of  the  Legislature  to  which  the  Lieutenant-Gov- 
ernor had  given  his  assent  was  not  in  accordance  with 
the  royal  instructions.  Beg.  v.  Kerr  (1).  (Eitchie,  C.  J. : 
That  case  does  not  apply  here;  we  are  now  called 
upon  to  elect  between  two  statutes.  Where  an  Act 
of  the  British  Parliament  conflicts  with  our  own,  the 


(1)  Berton,  367. 


NEW  BRUNSWICK  SUPREME  COURT. 


423 


latter  must  give  way.)     I  contend  that  would  only 
be  where  the   interests   of  the  people  of  the  United 
Kingdom  were  in  question.     Here  the  Provincial  Act 
has  been   approved  by  the   Governor-General   and  by 
the  Minister  of  Justice,  the  legal  adviser  of  the  Govern- 
ment, whose  duty  it  is  to  advise  upon  the  proceedings 
and  the   Acts   of    the   Legislatures  of  the  Provinces. 
(Iiicchie,  C.  J.:   You  surely   do  not  contend  that  the 
assent  of  the  Governor-General  would  make  an  Act  law, 
where  there  was  no  right  to  legislate.)     An  Act  approved 
by  the  sole  representative  of  Her  Majesty  under  the  ad- 
vice of  the  legal  adviser  of  the  Crown,  must  ha^e  the 
force  of  law  until  disallowed  by   some  higher  autho- 
rity or  repealed.     It  is  the  duty  of  the  Court  to  give 
effect  to  the  Acts  of  the  Legislature  where  they  do  not 
stultify  themselves,  and  especially  in  this  case  where  the 
Government  of  Canada  have  put  a  construction  upon  the 
B.  N.  A.  Act  and  regarded  our  Provincial  Act  as  not 
conflicting  with  it.     I  contend,  also,  that  this  is  not  an 
Insolvent  Act,  and  therefore  does  not  conflict  with  the 
B.  N.  A.  Act.     The  fact  of  the  word  **  Insolvency"  being 
used  in  the  title  does  not  shew  it  to  be  so,  for  the  title  is 
no  part   of  the  Act.    An  insolvent  law  simply  provides 
for  the  distribution  of  the  property  and  effects  of  a  debtor, 
and  his  release  from  future  liability.    Dwarris  on  Stat., 
p.  754,  says  an  Insolvent  Act  should  be  construed  strictly, 
"  because  it  gives  away  the  property  of  the  subject."     It 
is  clear  that  the  present  Act,  which  merely  discharges 
the  debtor  from  confinement  as  to  the  suit,  will  not  come 
within  either  of  those  definitions.     (Eitchie,  C.  J.:   Is 
not  this  man  now  in  gaol  an  insolvent  debtor ;  and  is  it 
not  by  virtue  of  his  insolvency  that  he  seeks  relief  under 
this  Act  ?)     The  B.  N.  A.  Act,  s.  92,  sub-s.  14,  makes 
procedure  in  civil  matters  in  all  Provincial   Courts   a 
matter  within  the  exclusive  control  of  the  Local  Legis- 
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The  Quken  proceedings  in  civil  matters,  and  controlled  by  the  Courts 

Chandler,  where  the  proceedings  are  had ;  neither  the  arrest  of  a 

Argument.  P^i'son  nor  b's  discharge  relate  to  insolvency. 

Mr.  S.  II.  Thomson,  Q.C.,  contra : 

This  case  is  too  clear  for  argument ;  it  is  absurd  to  say 
that  the  assent  of  the  Governor-General  can  give  effect 
to  an  unconstitutional  Act  or  create  a  jurisdiction.  The 
words  of  the  B.  N.  A.  Act  are  plain.  This  is  clearly  an 
Insolvent  Act,  and  the  Local  Legislature  in  passing  it 
have  gone  beyond  the  limits  of  their  legislative  power, 
and  it  now  only  remains  for  the  Court  to  interpose  its 
authority. 

The  judgment  of  the  Court  was  delivered  by 

Ritchie,  C.  J. : — 

This  was  an  application  for  a  prohibition  to  James  W. 
Chandler,  Esq.,  one  of  the  County  Court  Judges,  to 
prohibit  and  control  him  from  acting  under  an  Act  passed 
by  the  Local  Legislature  of  this  Province,  on  the  23rd  of 
March,  1868,  intituled  "An  Act  in  amendment  of  chapter 
124,  title  34,  of  the  Eevised  Statutes  of  Insolvent  Con- 
fined Debtors,"  on  the  authority  of  which  he  was  pro- 
ceeding with  an  examination  of  an  insolvent  debtor, 
confined  in  the  common  gaol  of  the  city  and  county  of 
St.  John,  on  a  ca.  sa.  issued  out  of  the  Supreme  Court  on 
a  judgment  of  the  Court,  on  the  ground  that  such  Act 
was  of  no  force  or  effect,  and  consequently  the  discharge 
of  an  insolvent  confined  debtor  was  a  matter  over  which 
he,  as  a  County  Court  Judge,  had  no  jurisdiction.  The 
contention  on  the  part  of  the  applicant  is  that  the  subject 
dealt  with  by  the  Local  Legislature  in  that  Act,  is,  by 
the  B.  N.  A.  Act,  1867,  exclusively  assigned  to  the 
Parliament  of  Canada,  and  comes  within  one  of  the  classes 
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of  subjects — viz.,  bankruptcy  and  insolvency — to  which         18(>8 
the  exclusive  legislative  authority  of  the  Parliament  of  'p„E  (^lekn 
Canada  extends,  and  so  it  was  iiltm  vires  of  the  Local    chanolkr. 
Legislature  to  repeal  or  in  any  way  alter  the  law  as  it   KitohilTcj. 
stood    at   the   time   of   the    coming  into   operation   of 
the  B.  N.  A.  Act,  by  passing  any  binding  law  in  a  mat- 
ter so  exclusively  belonging  to  the  Parliament. 

The  B.  N.  A.  Act,  1807,  which  federally  united  into  one 
Dominion,  under  the  Crown  of  Great  Britain  and  Ireland, 
the  Provinces  of  Canada,  Nova  Scotia,  and  New  Bruns- 
wick, after  reciting  that  whereas  on  the  establishment  of 
the  union  by  the  authority  of  Parliament  it  was  expedient 
not  only  that  the  constitution  of  the  legislative  authority 
in  the  Dominion  be  provided  for,  but  also  that  the  npture 
of  the  Executive  Government  therein  be  declared,  and  after 
enacting  by  sec.  17  that  there  should  be  one  Parliament 
for  Canada,  consisting  of  the  Queen,  an  Upper  House, 
styled  the  Senate,  and  the  House  of  Commons,  declared 
by  sec.  88  that  the  constitution  of  the  Legislature  of  each 
of  the  Provinces  of  Nova  Scotia  and  New  Brunswick  shall, 
subject  to  the  j^rovisions  of  this  Act,  continue  as  it  exists  at 
the  union  until  altered  under  tho  authority  of  this  Act. 
In  a  subsequent  portion  of  the  Act,  the  powers  of  Parlia- 
ment and  of  the  Provincial  Legislatures  were  declared  and 
defined  under  head  G,  entitled  "Distribution  of  Legislative 
Powers  of  Parliament."  By  sec.  91  it  is  "  declared  that, 
{jiotirithatandinfj  anything  in  tJiis  Act,)  the  exclusive 
legislative  authority  of  the  Parliament  of  Canada  cx- 
toiids  to  all  matters  coming  within  the  classes  of  subjects 
next  hereinafter  enumerated,"  of  which  No.  21  is  Bank- 
ruptcy and  Insolvency.  And  after  nn  enumeration  of 
all  the  classes  of  subjects  thus  exclusively  assigned  to 
the  Parliament  of  Canada,  it  is  at  the  end  of  the  euume- 
riition  enacted  that  "  any  matter  coming  within  any  of 
the  classes  of  subjects  enumerated  in  this  section  shall  not 
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1868  be  deemed  to  come  within  the  class  of  matters  of  a  local 
The  Queen  or  private  nature,  comprised  in  the  enumeration  of  the 
Chan'ijleu.  t'lasses  of  subjects  by  this  Act  assigned  exclusively  to  the 
ititcbi^c.j.  Legislatures  of  the  Provinces."  Thus,  the  exclusive  right 
to  legislate  on  the  subjects  enumerated  is  affirmatively 
vested,  in  general  terms,  as  to  all  matters  not  coming 
within  the  class  of  subjects  assigned  exclusively  to  the 
Legislatures  of  the  Provinces ;  and  for  greater  certainty, 
hut  not  so  as  to  restrict  the  generality  of  such  terms,  the 
exclusive  right  is  specifically  extended  in  the  enumeration 
of  the  subjects ;  and  finally,  by  unequivocal  words,  it  is 
declared  that  any  matter  coming  within  any  of  the  enume- 
rated classes  of  subjects  shall  not  be  deemed  to  come 
within  the  class  of  matters  assigned  exclusively  to  the 
Legislatures  of  the  Provinces.  It  is  difficult  to  conceive 
how  the  Imperial  Parliament,  in  the  distribution  of  legis- 
lative power,  could  have  more  clearly  or  more  strongly 
secured,  to  the  respective  legislative  bodies,  the  legislative 
jurisdiction  they  were  respectively  exclusivel}'  to  exercise. 
We  have  now  to  see  whether  the  Act  complained  of 
deals  with  a  subject  exclusively  delegated  to  the  Parlia- 
ment of  Canada.  "  In  construing  an  Act  of  Parliament, 
a  deed,  or  a  contract,  we  ought  to  read  the  words  in 
their  ordinary  sense,  and  not  depart  from  it  unless 
it  is  perfectly  clear  from  the  context  that  a  different 
sense  ought  to  be  put  on  them,"  per  Pollock,  C.  B., 
in  Caine  v.  Horsfall  (1).  There  is  certainly  nothing 
in  the  B.  N.  A.  Act  to  shew  that  the  word  insolvency  is 
used  in  any  other  than  the  ordinary  sense.  "  Insolvency," 
the  Dictionary  (Imperial)  tells  us,  means  "inability  of  a 
person  to  pay  all  his  debts,  or  the  state  of  wanting  property 
sufficient  for  such  payment.  Insolvency  is  a  term  in 
mercantile  law  applied  to  designate  the  condition  of  all 
persons  unable  to  pay  their  debts  according  to  the  ordi- 

(1)  1  Ex.  622. 
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nary  usage  of  trade."  T/ie  legal  meaning  of  the  term  iscs 
insolvency  has  been  indicially  declared  in  numerous  the  c^uken 
cases.  Thus,  in  Bayly  v.  Schofidd  (1),  Bayley,  J.,  says  chaniukr. 
the  term  insolvency  "means  that  a  trader  is  not  able  to  Ritchi^cj. 
keep  liiu  general  days  of  payment."  And  in  Biddlccomhe 
V.  Bond  (2),  where  tlio  expression  in  an  agreement  was 
"shall  have  become  bankrupt  or  insolvent,"  being  insol- 
vent was  held  to  mean  general  inability  to  pay  debts,  and 
did  not  signify  taking  the  benefit  of  the  Insolvent  Debtors 
Acts,  though  the  word  occurred  in  company  with  bank- 
rupt, unless  the  context  so  restrained  it.  So  in  Parker 
v.  Gasssge  (3),  where  by  the  agreement  "bankruptcy  or 
insolvency"  was  to  terminate  the  contract,  Parke,  B., 
says :  "  The  ordinary  import  of  the  word  insolvency  is 
an  incapability  of  paying  the  party's  just  debts ;  the  con- 
text may  shew  it  to  be  used  in  a  different  sense,"  and 
on  the  counsel  arguendo  saying  that  the  same  argument 
might  shew  that  the  word  bankrupt  was  used  in  its 
natural  sense,  Lord  Abinger,  C.  B.,  says :  "  The  natural 
sense  of  that  word  is,  a  man  who  has  been  bankrupt 
according  to  law,  though  it  is  metaphorically  used  to 
denote  an  insolvent  person.  The  word  insolvency  is  added 
here  to  enlarge  the  sense." 

Bankrupt  laws  are  intended  to  secure  the  application 
of  the  effects  ^f  the  debtor  to  the  payment  of  his  debts, 
and  then  to  release  him  from  the  weight  of  them. 
Bankruptcy  originally,  in  the  English  law,  was  applic- 
able only  to  traders  or  persons  who  got  their  livelihood 
by  buying  or  selling  for  gain,  and  did  certain  acts 
which  afforded  evidence  of  an  intention  to  avoid  pay- 
ment of  their  debts  ;  but  modern  legislation  in  England 
has  enlarged  the  description  of  persons  subject  to  the 
bankrupt  laws.  The  insolvent  law  differed  from  the 
bankrupt  system,   it  not  being  confined  in  its  opera- 

(1)  1  M.  &  S.  338,  354.     (2)  4  A.  &  E.  332.    (3)  2  C.  M.  &  R.  G17,  020. 
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1868        tion  to  any  particular  class,  but  being  applicable  to 
Thk  qukkn  the  whole  community,  and,  considered  in  its  origin  in 
Chandler.    England,  is  comparatively  of  modern  introduction.     For 
iittchi^c.j.   though  provisions  were  made  in  England  for  the  relief  of 
persons  in  gaol  by  32  Geo.  II.  c.  28  (Lords  Act),  and  48 
Geo.  III.  c.  123,  the  53  Geo.  III.  c.  102  (1813),  called 
"Lord  Kedesdale's  Act,"  was  the  first  that  established  a 
general  system  for  the  relief  of  insolvent  debtors.     Nu- 
merous Acts  have  since  been  passed,  and,  finally,  by 
24  &  25  Vict.  c.  134,  sec.  1,  the  jurisdiction,  etc.,  exer- 
cised by  the  Courts  then  existing  for  the  relief  of  insolvent 
debtors,  was  transferred  to  and  vested  in  the  Court  of 
Bankruptcy. 

The  distinction  between  insolvent  and  bankrupt  laws 
has  been  more  discussed  in  the  neighbouring  Republic, 
where,  while  the  power  of  passing  bankrupt  laws  )'■ 
conferred  on  the  Legislature  of  the  Union,  the  powei 
of  enacting  insolvent  laws  is  confined  to  the  individual 
States.  In  Stiirgcs  v.  C row nin shield  (1),  the  Chief 
Justice  says  :  "  The  insolvent  laws  of  many,  indeed  of 
by  far  the  greater  number  of  the  States,  disc^iai-ge  the 
person  of  the  debtor,  but  leave  his  obligation  to  pay 
in  full  force  ;"  and  Chancellor  Kent,  in  speaking  of 
the  distinction  between  bankrupt  and  insolvent  laws, 
says  :  "There  is  a  marked  difference  in  general  between 
bankrupt  and  insolv(!nt  laws,  for  while  the  bankrupt 
may  be  discharged  from  his  debts,  the  insolvent  debtor 
is  usually  only  discharged  from  imprisonment.  But 
the  line  of  partition  between  bankrupt  and  insolvent 
laws  is  not  so  distinctly  marked  as  to  enable  any  person 
to  say  with  positive  precision  what  belongs  to  the  one 
and  not  to  the  other  class  of  laws.  It  is  difficult  to 
discriminate  with  accuracy  between  bankrupt  and  insol- 
vent laws,  and  therefore  a  bankrupt  law  may  contain 

(1)  4  Wheatoii,  122,  203. 
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those  regulatioiiH  wliich  are  generally  found  in  insol- 
vent laws,  and  an  insolvent  law  may  contain  those  which 
are  common  to  a  bankrupt  law."  The  distinction  was  of 
iiiiportanee  in  the  United  States,  because,  as  before 
observed  (according  to  Kent,  2  vol.,  570),  the  Legislature 
of  the  union  possossesthepowerof  enacting  bankrupt  laws, 
and  those  of  the  States  the  exclusive  power  of  enacting 
insolvent  laws.  In  this  Dominion  the  wisdom  of  Parlia- 
ment has  entirely  relieved  us  from  any  difficulty  of  a 
similar  character  that  might  arise  between  Parliament 
and  the  Local  Legislatures,  by  placing  the  power  to 
legislate,  on  both  banlanii^tcy  and  insob^ency,  exclusively 
in  Parliament.  Mr.  Stephens,  in  dip^^ussing  the  title 
"insolvency,"  after  referring  to  the  statutes  that  have 
been  passed  for  the  relief  of  insolvent  debtors,  says : 
"The  particulars  of  the  system  so  established,  it  is  our 
purpose  in  what  follows  to  explain ;  its  effects,  in  the 
meantime,  may  be  brielly  stated  thus  :  that  it  takes  from 
the  plaintiff  altogether  the  power  of  prolonging  at  his 
own  pleasure  the  period  of  the  defendant's  durance,  and 
enables  the  latter  immediately  on  his  imprisonment  to 
petition  for  his  discharge  from  it,  upon  consideration  of 
his  estate  being  transferred  for  the  benefit  of  his  creditors 
in  general,  and  to  obtain  that  discharge,  unless  a  case  of 
fraud,  malicious  injury,  or  other  misconduct  be  estab- 
lished, as  soon  as  the  forms  of  proceeding  connected  with 
the  surrender  can  be  satisfied.  " 

We  have  always  in  this  Province  had  laws  of  this 
character,  at  any  rate  since  the  31  Geo.  IIL,  when  the 
first  law  in  the  nature  of  an  Insolvent  Act  was  passed, 
intituled  "An  Act  for  the  support  and  relief  of  Con- 
fined Debtors."  This  Act  having  expired,  was  revived 
and  continued  by  the  36  Geo.  III.  c.  3,  which  Act 
being  near  expiring,  and  the  support  and  relief  extended 
thereby  having  been  found   expedient   and  necessary, 
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the  41  Goo.  III.  c.  5,  was  passed,  whereby  prisoners 
for  debts  not  exceeding  £200,  unable  to  support  theiu- 
selves,  might,  after  fourteen  days'  confinement,  apply 
to  a  Judge  of  the  Supreme  Court  for  a  weekly  support 
and  maintenance ;  and  the  Judge,  after  notice  to  the 
creditor,  was  to  examine  the  debtor  or  witnesses  m 
oath,  and  if  the  debtor  was  found  utterly  unable  to 
support  himself,  the  Judge  was  to  order  the  creditor 
to  pay  the  debtor  a  weekly  sum  for  his  support ;  in 
default  of  payment,  the  debtor  to  be  discharged,  with 
a  proviso  that  nothing  done  under  the  Act  was  to  pre- 
vent the  creditor  from  prosecuting  his  suit  against  the 
estate  and  effects  of  the  debtor.  The  10  and  11  Geo. 
'^Y.  repealed  all  Acts  in  fore:-  Tor  the  relief  and  sup- 
port of  insolvent  confined  debtors,  and  made  other  and 
more  effective  provisions  in  lieu  thereof.  This  was 
amended  by  the  1  Wm.  IV.  c.  43,  which  was  continued 
by  2  Wm.  IV.  c.  18,  amended  by  the  3  Wm.  IV.  c.  18, 
continued  by  4  Wm.  IV.  c.  37,  and  repealed  by  the  G 
Wm.  IV.  c.  41,  entitled  "An  Act  relating  to  Insolvent 
Confined  Debtors."  This  Act,  in  addition  to  provisions 
of  a  character  similar  to  those  of  the  4  Geo.  III.  c.  5, 
contained  clauses  under  which  prisoners  not  strictly 
entitled  to  the  benefit  of  the  Act,  after  one  year,  might 
apply  to  the  Supreme  Comt  for  relief,  and  if  it  should 
appear  that  he  had  no  property  to  satisfy  the  debt  or 
support  himself,  the  Court  might,  in  its  discretion,  order 
either  maintenance  or  discharge,  and  after  receipt  of 
weekly  allowance  for  one  year,  the  debtor  to  be  discharged 
from  confinement,  preserving  to  the  creditor  bis  remedy 
against  the  goods  and  lands.  This  Act  contained  a 
variety  of  other  provisions,  not  necessary  to  be  noticed, 
except,  perhaps,  sec.  11,  by  which  confined  debtors 
possessed  of  m'operty  might  offer  the  same  to  the  con- 
fining creditor,  and  if  he  refused  to  take  it  or  the  pro- 
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ceeds,  the  debtor  might  assign,  or  pay  over  the  same  to         isfis 
any  other  honajidc  creditor,  after  which  the  debtor  might    the  i^uekn 
have  the  benefit  of  the  Act. 

In  184-1  the  7  Vict.  c.  32  was  passed,  entitled  "  An 
Act  to  afford  relief  to  persons  nnfortunate  in  business 
in  certain  cases."  After  reciting  that  "Whereas  it 
is  deemed  expedient  to  make  some  further  provision  for 
the  relief  of  insolvent  debtors,  and  for  enabling  them 
to  make  arrangements  with  their  creditors,  by  which 
they  may  obtain  a  discharge  from  their  .iebts,"  enacted 
that  any  debtor  or  joint  debtors  finding  himself  or  them- 
selves unable  to  meet  his  or  their  engagements,  might 
make  application,  by  petition,  to  the  Master  of  the  Rolls 
for  an  order  for  a  public  meeting  of  his  creditors, 
and  fuller  provisions  for  enabling  the  debtor  to  offer  a 
composition  to  his  creditors,  and  enabling  him,  under 
certain  circumstances,  to  obtain  a  discharge  from  his 
liabilities.  This  Act,  which  was  more  in  the  nature  of  a 
(1845)  ]5ankrupt  than  an  Insolvent  Act,  was  amended 
by  8  Vict.  c.  94,  and  repealed  by  9  Vict.  c.  58,  ami 
so  the  law  stood,  with  trilling  amendments,  until  the 
Eevised  Statutes,  17  Vict.,  which  by  title  34,  c.  124,  of 
Insolvent  Confined  Debtors,  substantially  re-enacted 
similar  provisions. 

In  1858,  by  21  Vict.  c.  17,  an  Act  was  passed  to 
amend  the  law  for  the  relief  of  insolvent  debtors,  but 
which  was  really  more  in  the  nature  of  a  Bankrupt  Act, 
by  which  various  provisions  were  made  where])y  any 
debtor  owing  debts  to  the  amount  of  ilOO,  or  upwards, 
might  apply  to  the  clerk  of  the  peace,  who  should  call 
a  meeting  of  the  creditors,  and  enable  the  debtor  to 
offer  composition,  which,  if  not  accepted,  authorized 
assignees  to  be  chosen,  and  the  property  of  the  debtor 
at  the  time  of  the  notice  of  calling  tlie  meeting  to  be  dealt 
with    by   assignees,  and   enabling  the  debtor  to  apply 
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18(18        for  discharge  from  all  his   debts    after  composition  or 
The  Ouken  assignment.     This  Act  was  repealed,  except  as  to  pro- 


Chandi-eu. 
Ritchio,  C.J. 


in* 


i 


in 


1 '       ^  ■ 

n  •  ■■■ 

ceedings  already  commenced  by  22  Yict.  c.  16,  and  the 
11th  sec.  of  c.  124,  title  84,  of  Insolvent  Conlhied 
Debtors,  was  amended  by  22  Vict.  c.  17,  and  sec.  1,  by 
23  Met.  c.  28,  and  by  26  Yict.  c.  10,  whereby  any  per- 
son confined  in  gaol,  or  on  the  limits  for  six  months, 
might  apply  to  a  Judge  of  the  Supreme  Court,  who,  on 
being  satisfied  the  debtor  had  no  property  or  means  of 
support,  and  that  he  had  applied  for  weekly  support  with- 
out success,  the  Judge  might,  in  his  discretion,  order 
either  maintenance  or  discharge,  the  decision  of  the 
Judge  to  be  final,  and  sec.  9  of  c.  124,  title  34,  was 
repealed.  By  30  Vict.  c.  10  (County  Court  Act),  sec.  32, 
the  several  County  Courts,  and  the  respective  Judges 
thereof,  shall  have  and  exercise  all  the  powers  and 
authority  vested  in  the  Supreme  Court,  or  the  Judges 
thereof  respectively,  by  c.  124,  title  34,  of  the  Kevised 
Statutes  of  Insolvent  Confined  Debtors,  and  of  c.  125, 
title  34,  cf  the  Revised  Statutes  of  Absconding,  Con- 
cealed and  Absent  Debtors,  and  also  of  an  Act  made  and 
passed  in  the  26th  year  of  the  reign  of  her  present 
Majesty  Queen  Victoria,  in  c.  10,  entitled  "  An  Act  to 
amend  c.  124,  title  34,  of  the  Revised  Statutes  of  Insol- 
vent Confined  Debtors,  and  of  any  other  Act  or  Acta  in 
amendment  thereof." 

This  is  a  brief  reference  to  the  laws  in  the  nature 
of  insolvent  laws  passed  from  time  to  time  in  this 
Province,  and  conveys  a  general  idea  of  the  state  of  the 
law  in  force  on  the  1st  July,  1867,  when  the  B.  N.  A. 
Act  came  into  operation.  If  ever  Acts  were  passed 
relating  to  insolvency,  these  (except,  perhaps,  the 
repealed  Acts  of  21  Vict.  c.  17,  and  7  Vict.  c.  82), 
assuredly  are  peculiarly  of  that  character.  They  are 
based  solely  on  the  utter  inability  of  the  debtor  to  pay 
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his  debts  or  support  himself,  smd  being  so  insolvent  in        1868 
the  full,  ordinary  and  lej^al  sense  of  that  term,  they  deal    thk  Queen 
with  his  insolvency,  and  provide  .-specially  and  primarily    chandlku. 
for  his  personal  discharge,  and  incidentally  for  the  disposi-   RitchieTcj. 
tion  of  any  property  he  may  possess,  it  being,  we  think, 
very  evident  that  the  Legislature  'ontemplated  that  as 
those  for  whose  benefit  the    Act   was    passed   were  in 
actual  custody,    the   great   bulk  of   them  were  utterly 
insolvent,  with  no  available  me;ins   for   the   discharge 
of  their  obligations,  or  even  for  their  pf-rsonal  support 
in   custody,    and    the    system   thus    established   comes 
peculiarly  within  the  distinction  pointed  out  by  Chan- 
cellor Kent,   in   discriminating    between   i)ankrupt  and 
insolvent  laws,  and  seems  to  be  entirely  analogous  to 
the  insolvent  laws  of   both   England   and   the    United 
States. 

On  the  23rd  March,  1868,  the  Provincial  Legislature 
of  this  Province  passed  an  Act,  entitled  "  An  Act  in 
amendment  of  c.  124,  title  34,  of  the  Revised  Stat- 
utes of  Insolvent  Confined  Debtors ;  "  the  Act  under 
which  Judge  Chandler  is  acting,  and  from  proceeding 
under  which  we  are  now  asked  to  prohibit  him.  By 
this  Act  it  is  provided  that  any  person  confined  in  gaol, 
or  on  the  limits,  in  any  civil  suit,  may  apply  for  his  dis- 
charge to  a  Judge  of  the  County  Court,  who  may  order 
the  slieriflf  to  bring  the  debtor  before  him  for  examina- 
tion, which  order  the  sheriff  shall  obey,  without  being 
liable  to  an  action  for  escape,  or  otherwise.  In  pursu- 
ance of  which  order  it  is  provided  that  the  debtor  and 
witness  may  be  examined,  and  if  on  said  examination  it 
shall  appear  to  the  satisfaction  of  the  Judge,  that  the 
debtor  has  no  property,  except  such  as  is  by  law  excepted 
from  levy  under  execution,  and  that  since  he  was  served 
with  the  first  process  in  the  suit  in  which  said  applica- 
tion was  made,  he  had  not,  directly  or  indirectly,  trans- 
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1808  ferred  any  property,  real  or  personal,  intending  to 
Thk  Qukrn  defraud  the  person  at  whose  suit  he  is  confined,  or  given 
any  undue  preference,  such  Judge  shall  by  order  in  writ- 
ing discharge  the  debtor  from  confinement  as  to  that  suit. 
It  then  authorizes  the  Governor  in  Council  to  appoint 
commissioners  to  exercise  the  powers  of  Judges  of  the 
County  Court,  and  repeals  sections  1,  5,  8,  10  and  18  of 
c.  124,  title  34,  of  the  Revised  Statutes,  also  23  Vict. 
c.  28,  entitled  "  An  Act  to  amend  the  law  relating  to 
Insolvent  Confined  Debtors,"  and  also  20  Vict.  c.  10, 
entitled  "An  Act  to  amend  c.  124,  title  34,  of  the 
Revised  Statutes  of  Insolvent  Confined  Debtors."  But 
it  is  declared  that  all  the  provisions  of  c.  124  of  the 
Revised  Statutes,  and  of  any  Acts  in  amendment  thereof 
or  relating  thereto,  except  as  therein  repealed  or  is  incon- 
sistent therewith,  shall  be  and  was  thereby  made  to  be 
in  force  in  respect  to  the  provisions  of  this  Act.  That 
branch  of  the  insolvent  system  which  the  Local  Legisla- 
ture has  attempted  to  alter  is,  it  is  true,  exclusively 
applicable  to  insolvent  confined  debtors ;  but  it  is  not 
the  less  a  matter  relating  to  insolvency,  and  we  are  at  a 
loss  to  understand  how  it  can  be  argued  that  it  is  not  a 
matteo.*  coming  within  that  class  of  subjects — viz.,  bank- 
ruptcy and  insolvency — enumerated  in  the  B.  N.  A.  Act 
as  assigned  exclusively  to  the  Parliament  of  Canada. 

It  has  been  argued  that  notwithstanding  it  may  be  so 
within  that  statute,  the  Act  of  the  Local  Legislature 
having  been  passed  by  the  House  of  Assembly  and 
Council,  assented  to  by  the  Lieutenant-Governor,  and 
confirmed  by  the  Governor-General,  this  Court  is  bound 
to  recognise  and  give  effect  to  it  as  the  law  of  the  land, 
and  the  case  of  Reg.  v.  Kerr  (1)  has  been  cited  and 
relied  on  to  establish  this  position.  But  it  is  our  opinion 
that  case  has  no  bearing  on  the  question  tending  to  sup- 

(1)  Berton,  307. 
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port  the  view  put  forward.  That  case  was  decided  when,  1868 
in  the  language  of  Chipman,  (J.  J.,  "  the  Lieutenant-Gov-  thk  quekn 
ernor,  Legislative  Council  and  Assembly,  form  the  legis-  (iHANnLKR. 
lative  body  in  this  Province,  subordinate,  indeed,  to  the  liitchieTc.j. 
Parliament  of  the  mother  country,  and  subject  to  its 
control,  but,  with  this  restriction,  they  have  the  same 
power  to  make  laws  binding  within  the  Province  that 
the  Imperial  Parliament  has  in  the  Jnited  Kingdom ; 
and  it  is  every  day  practice,  both  in  the  mother  country, 
and  the  colonies,  to  make  laws  abridging  the  exercise 
of  private  rights  where  the  public  good  requires  it. 
The  propriety  and  necessity  of  such  enactments  are 
within  the  competency  of  the  Legislature  alone  to  deter- 
mine ; "  adding  "  It  is  a  thing  unheard  of  under  British 
institutions,  for  a  judicial  tribunal  to  question  the  validity 
and  binding  force  of  any  such  law  when  duly  enacted. 
While  the  law  remains  on  the  statute  book,  the  courts 
are  absolutely  bound  to  give  effect  to  it."  And  after 
speaking  of  a  peculiarity  in  colonial  legislation,  not 
bearing  on  this  point,  he  says :  "  But  a  law  passed  in 
proper  form  by  the  Provincial  Legislature, "  with  this 
most  important  qualifJ  3ation  "  (at  least  a  law  not  objec- 
tionable on  account  of  its  repugnancy  to  an  Act  of  Par- 
liament relating  to  the  Colonies),  goes  into  force,  and 
must  be  executed,  subject  to  being  disallowed  by  the 
Sovereign,"  and  Mr.  Justice  Parker  agreed  with  the 
counsel  "  so  far  as  to  think  that  cases  may  occur  in 
which  the  Court  would  be  bound  to  pronounce  its 
opinion  upon  the  validity  of  an  Act  of  Assembly ;  for 
instance,  when  it  contlicts  with  an  Act  of  the  Imperial 
Parliament." 

What  was  propounded  in  this  case  was  doubtless  good 
law  at  the  time,  and  under  the  circumstancerf  under 
which  it  was  delivered ;  but  as  it  is  applicable  at  the 
present  day  to  the  case  before  us,  so  far  from  support- 
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ing  defendant's  contention,  it  is  directly  against  it.  The 
B.  N.  A.  Act  entirely  changed  the  legislative  constitution 
of  the  Province  ;  the  Imperial  Parliament  has  inter- 
vened, and  by  virtue  of  its  supreme  legislative  power, 
has  taken  from  the  subordinate  legislative  body  of  this 
Province  the  plenary  power  to  make  law,  which  it 
formerly  possessed,  by  depriving  it  of  the  right  to 
legislate  in  all  matters  coming  with'*^  certain  enumer- 
ated classes  of  subjects,  and  has,  within  the  Dominion 
of  Canada,  delegated  the  sole  right  to  deal  with  such 
matters  to  the  exclusive  legislative  authority  of  tho 
Parliament  of  Canada,  insolvency  being  one  of  these 
subjects,  and  the  Local  Act,  the  validity  of  which  is  now 
questioned,  treating  of  matters,  in  our  opinion,  directly 
within  that  subject,  the  Act  in  question  being  an  Insol- 
vent Act  in  the  strictest  sense  of  the  term,  there  arises 
an  undoubted  conliict  between  the  statute  of  the  Imperial 
Parliament  and  such  Act  of  the  Local  Legislature,  and 
presents  the  case  suggested  by  Mr.  Justice  Parker,  where 
we  are  bound  to  pronounce  our  opinion  on  the  validity 
of  the  Local  Act.  The  Imperial  statute  says  that  the 
Parliament  of  Canada  shall  exclusively  legislate  on 
bankruptcy  and  insolvency ;  in  other  words,  that  the 
inhabitants  of  the  Dominion  shall  be  bound  only  by  laws 
passed  after  the  1st  July,  1867,  withm  the  Dominion  on 
these  subjects,  by  the  Parliament  of  Canada.  The  sub- 
ordinate legislative  body  of  this  Province,  in  defiance  of 
this  statute,  has  undertaken  to  legislate  on  this  subject, 
and  by  so  do'ng  seeks  to  bind  the  inhabitants  of  this 
portion  of  the  Dominion  by  their  Act.  Their  right  to  do 
so  is  now  contested,  and  under  these  circumstances  can 
there  be  any  doubt  as  to  what  we  are  bound  to  do  ?  We 
think  not.  We  must  recognise  the  undoubted  legislative 
control  of  the  British  Parliament,  and  give  full  force  and 
effect  to  the  statute   of  the  Supreme  Legislature,  and 
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ignore  the  Act  of  the  subordinate,  when,  as  in  this  case,         18G8 

they  are  repugnant  and  in  conflict.     The  general  and    thk  Quken 

large  legislative   jiower  which    the    Local    Legislature    chandlkr. 

formerly  had,  as  put  forward  by  Chief  Justice  Chipman,   Ritoi^c.j. 

they  do  not  now  possess  ;  their  powers  are  now  controlled 

and  limited  by  the  Imperial  statute.     While  in  certain 

cases  tL^:  y  have  the  exclusive  right  within  the  Dominion, 

in  others,  on  which  formerly  they  might  have  legislated, 

all  right  is  taken  from  them.     The  constitution  of  the 

Dominion  and  Province?  is  now,  to  a  great  extent,   a 

written  one,  and  where  under  the  terms  of  the  Union 

Act  the  power   to  legislate  is   granted  to  be  exercised 

exclusively  by    one   body    the    subject    so    exclusively 

assigned  is  as  completely  taken  from  the  others  as  if 

they  had  been  expressly  forbidden  to  act  on  it ;  and  if 

they  do  legislate  beyond  their  powers,  or  in  defiance  of 

the  restrictions  placed  on  them,  their  enactments  are  no 

more  binding  than  rules  or  regulations  promulgated  by 

any  other  unauthorized  body. 

The  fact  of  this  Act  having  been  confirmed  by  the 
Governor-General  was  much  relied  on  as  giving  it  a 
binding  force  and  effect,  but  we  fail  to  see  how  this 
can  be.  No  power  is  given  to  the  Governor-General 
to  extend  the  authority  of  the  Local  Legislature,  or 
enable  it  to  override  the  Im])erial  statute,  which 
would  be  the  necessary  result  if  the  Local  Legislature 
could,  by  assuming  the  right  to  legislate  on  a  pro- 
hibited subject,  have  their  action  legtilizod,  and  validity 
given  to  their  Acts  by  the  simple  confirmation  of  the 
Governor-General,  thus  making  the  individual  act  of 
the  Local  Legislature,  or  of  the  Governor- General,  or 
their  united  acts,  superior  to  the  Parliament  of  Great 
Britain.  Fortunately,  no  great  practical  inconvenience 
can  hereafter  arise  by  reason  of  the  Local  Legislature 
having  exceeded  its  powers ;  in  this  instance  the  result 
simply  is  that  the  order  must  go  to  prohibit  the  County 
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1868        Court  Judge  from  proceeding  or  acting  under  the  Acts 

The  Queen   passed  by  the    Local   Legislature   subsequently  to   the 

Chanoleu.    coming  into  operation  of  the  B.  N.  A.  Act,  1867,  altering, 

Ritohi^c.j.    amending,  or  repealing  the  laws  relating  to  insolvent 

confined  debtors ;  but  only  so  far  as  they  legislate  on  the 

matter  of  insolvency,  the  jurisdiction,  however,  of  the 

County  Courts  and  their  respective  Judges  remaining 

unimpaired  under  the  laws  of  this  Province  relating  to 

insolvency  as  existing  when  the  B.  N.  A.  Act,  1867,  came 

into  force. 

The  sooner  the  respective  legislative  bodies  of  the 
Dominion  realize  the  full  effect  of  the  change  in  the 
constitution  of  the  country,  and  the  fact  of  their  pre- 
sent limited  powers  of  legislation,  the  less  likely  is  it  that 
any  conflict  of  law  will  arise,  or  the  judicial  tribunals 
be  called  upon  to  ignore  laws  passed  in  an  apparently 
legitimate  way,  and  in  a  manner  hitherto  properly  con- 
sidered by  the  people  as  obligatory.  And  they  will  be 
saved  the  difficult  task  of  deciding  more  doubtful  intri- 
cate questions,  sure  to  arise  if  caution  is  not  observed. 
For  it  is  well  said  by  that  distinguished  jurist,  Chancellor 
Kent,  "  the  conjiictus  legum  is  the  most  perplexing  and 
difficult  title  of  any  in  the  jurisprudence  of  public  law." 
Nothing  can  be  gained  by  exceeding  the  limits  fixed,  but 
much  inconvenience  and  loss  must  result  to  individuals, 
and  the  public  interest  be  jeopardized ;  for  in  all  usurped 
jurisdictions  the  usurpation  can  operate  only  to  lower 
in  public  estimation  the  legislative  or  judicial  body  by 
which  jurisdiction  not  rightly  belonging  to  it  is  grasped. 
If  any  doubt  exists  as  to  the  correctness  of  the  conclu- 
Bions  at  which  we  have  arrived,  we  should,  though 
entirely  clear  in  our  own  minds,  earnestly  desire  that  an 
appeal  should  be  taken,  so  that  this  important  consti- 
tutional question  may  be  for  ever  set  at  rest  by  the  final 
determination  of  Ker  Majesty,  under  the  advice  of  the 
Judicial  Committee  of  the  Privy  Council  of  Great  Britain. 
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European  and  North  American  Railway  Company  for 
Extension  from  St.  John  Westward  v.  Thomas. 

[Reported  1  Pucjdey,  4^.] 

Local  Works  atid  Undertakings — B.  N.A.  Act,  s.  92,  subs,  10— S2 

Vict.  c.  5Jf,  N.  B. 

By  an  Act  of  the  Province  of  New  Brunswick,  passed  prior  to  Con- 
federation, the  plaintiff  company  was  incorporated  for  the 
purpose  of  constructing  a  railway  from  the  City  of  St.  John,  in 
that  Province,  westward  to  the  boundary  of  the  United  States. 
After  Confederation  another  Act  (3J  Vict.  c.  54)  was  passed 
for  tlie  purpose  of  removing  doubts  respecting  the  liability  of 
subscribers  for  shares  in  the  company,  and  this  latter  Act  was 
held  to  be  witliin  the  competence  of  the  Provincial  Legislature. 

The  fact  of  the  Legislature  of  a  foreign  country  authorizing  the 
construction  of  a  line  of  railway  in  that  country  for  the  purpose 
of  connecting  with  a  Provincial  railway  does  not  in  any  way  affect 
the  authority  of  the  Legislature  of  the  Province  to  legislate  with 
respect  to  the  railway  within  the  bounds  of  the  Province.  (1) 

The  defendant,  being  a  stockholder  in  the  plaintiffs' 
company,  refused  to  pay  certain  calls  made  on  his  stock, 
and  the  present  action  was  brought  to  enforce  their  re- 
covery. At  the  trial  before  the  Chief  Justice  at  the  Saint 
John  circuit  in  January,  1871,  a  verdict  was  found  for 
the  plaintiff  with  leave  reserved  to  enter  a  nonsuit. 

Feb.  10,  1871.  Mr.  Duff,  Q.C,  moved  for  and  obtained 
a  rule  nisi  for  a  nonsuit  on  the  ground  (among  others) 
that  the  Act  32  Vict.  c.  54  was  ultra  vires  of  the  Local 
Legislature,  because  the  Western  Extension  Railway  was 

♦Present :— Ritchik,  C.J.,  and  Allen,  Weldon  and  FiSHKR,  JJ. 
(1)  [See  also  Dow  v.  Black,  L.  R.  6  P.  C.  272 ;  ante,  vol.  1,  p.  95.] 


1871* 
April  18. 
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Wl        part  ol:   a  .scheme  for  a  continuous    railway  extending 

KuKoi'KAN     tlirou;:^li  the    Province  into  the   State  of  Maine,  in  the 

Amkuioan     United  States. 
Railway  Co. 

Thomas.  Mr.  A.  L.  Palmer,  Q.C.,  and  Dr.  Bavher.  Q.C.,  .shewed 

Arqumknt.    cause. 

Mr.  Dulf\  Q.C.,  and  Mr.  S.  R.  Thomson,  Q.C.,  in  support 
of  the  rule. 

Ritchie,  C.  J. : — 

This  was  an  action  against  the  defendant  as  a  share- 
holder in  the  E.  &  N.  A.  Railway  Company  for  certain 
calls.  The  plaintiffs  were  incorporated  by  the  27  Vict. 
c.  43,  whereby  certain  persons,  including  the  defen- 
dant, were  made  and  constituted  a  body  politic  and 
corporate  by  the  name  of  "  The  European  and  North 
American  Railway  Company  for  extension  from  St.  John 
Westward;"  the  object  of  the  incorporation  being  to 
enable  them  to  construct  a  railroad  "  from  the  city  of  St. 
John,  in  the  county  of  St.  John,  in  this  Province,  west- 
ward, to  the  boundary  of  the  United  States."  The  30 
Vict.  c.  6  and  30  Vict.  c.  12  were  subsequently  passed  in 
aid  of  this  undertaking,  but  no  question  arises  in  this  case 
under  the  provisions  of  either.  In  1869  the  32  Vict.  c. 
54,  an  Act  to  amend  the  27  Vict.  c.  43,  was  passed,  which 
has  a  most  important  bearing  on  many  of  the  questions 
raised,  and,  therefore,  of  the  many  points  submitted  for 
our  consideration,  it  will  be  most  convenient  first  to  dis- 
pose of  the  one  which  presents  the  question  as  to  the 
validity  of  the  Act  32  Vict.  c.  54,  as  on  this  a  number  of 
the  other  questions  are  dependent. 

It  was  contended  that  this  Act  was  ultra  vires  the 
Local  Legislature,  and  therefore  void — that  under  the 
B.  N.  A.  Act,  1867,  sec.  92,  sub-sec.  10,  paragraph  (a),  it 
was  withdrawn  from  the  class  of  subjects  on  which  the 
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Provincial  Legislatures  might  legislate,  and  that  by  force  1871 
of  section  91,  which  declares  the  matters  over  which  the 
Parliament  of  Canada  should  have  exclusive  legislative 
authority,  it  belonged  exclusively  to  that  Parliament.  I^ailway  Co 
Under  section  92,  which  enumerates  the  matters  confided  Thoma.h. 
exclusively  to  the  Local  Legislature,  we  have  by  sub-sec.  Rit^ttJo.  c.  J. 
10  "  Local  Works  and  undertakings  other  than  such  as 
are  of  tlie  following  classes,"  then  follow  three  paragraphs 
a,  b,  and  (;,  of  excepted  classes.  Paragraph  {a)  is  the  only 
one  that  bears  on  the  subject  before  us.  It  reads  thus : 
"Lines  of  Steam  or  other  Ships,  Railways,  Canals,  Tele- 
graphs and  other  works  and  undertakings  connecting  the 
Province  with  any  other  or  others  of  the  Provinces  or 
extending  beyond  the  limits  of  the  Province."  Under 
section  91,  which  specifies  the  classes  of  subjects  assigned 
exclusively  to  the  Parliament  of  Canada,  by  sub-section 
29  we  have,  "  such  classes  of  sulyects  as  are  expressly  ex- 
cepted in  the  enumeration  of  the  classes  of  subjects  by 
this  Act  assigned  exclusively  to  the  Legislatures  of  the 
Provinces."  It  is  contended  that  the  subject-matter  of 
this  Act  comes  within  one  of  such  exceptions,  and  is, 
therefore,  beyond  the  power  of  the  Provincial  Assembly. 
The  27  Vict.  c.  43,  of  which  the  Act  under  considera- 
tion is  an  amendment,  is  an  Act  to  incorporate  "  the  E. 
&  N.  A.  Railway  Company  for  extension  from  St.  John, 
westward,"  and  authorizes  the  company  so  incorporated 
to  locate  and  construct  and  finally  complete  a  railroad 
"from  the  City  of  St.  John  in  this  Province,  westward, 
to  the  boundary  of  the  United  States."  Such  a  railway, 
if  constructed,  clearly  does  not  connect  this  Province  with 
any  other  or  others  of  the  Provinces,  and,  without  stop- 
ping to  notice  the  marked  difference  of  the  language 
"  connecting  the  Province  with  any  other  or  others  of  the 
Provinces,"  and  "  extending  beyond  the  limits  of  the  Prov- 
ince," can  we  say  a  railway  extends  beyond  the  limits 
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1871  of  the  Province  when  its  location,  construction  and  com- 
EuROPBAN  pletion  is  actually  confined  within  the  Province,  and 
*Amkbican"  when  it  is  limited  in  its  extent  "  to  the  boundary  of  the 
Railway  Cp.  United  States,"  but  not  authorized  to  go  one  inch  beyond? 
Thomas.  g^^;  j^  ^^s  claimed  to  have  been  shewn  by  evidence 
Ritchie,  c.  J.  outside  the  Act  that,  at  the  time  it  was  passed  and  also  at 
the  time  of  the  passing  of  the  32  Vict.  c.  54,  it  was  con- 
templated and  intended  by  the  promoters  of  the  under- 
taking to  connect  with  a  line  of  railway  to  "be  built  in 
the  State  of  Maine,  in  the  United  States,  to  meet  the  E. 
&  N.  A.  Railway  for  extensionfromSt.  John,  Westward," 
ai  the  boundary  of  the  United  States,  and,  therefore,  it  is 
contended,  it  was  a  railway  extending  beyond  the  limits 
of  the  Province.  But  we  think  we  have  no  right  to  look 
to  intentions,  or  anticipations,  or  doings  of  parties  outside 
the  Provincial  Legislature,  either  in  the  State  of  Maine 
or  in  the  Province  of  New  Brunswick,  and  that  the  in- 
tention of  the  Legislature,  as  expressed  in  the  Act,  alone 
can  control  us — that  the  fact  of  the  Legislature  of  the 
State  of  Mime  authorizing,  or  its  people  intending  to 
construct,  or  actually  constructing,  a  line  of  railway  in 
that  country,  cannot  in  any  way  affect  the  authority  of 
our  own  Legislature  to  legislate  on,  and  deal  with  railway 
undertakings,  provided  always  such  railways  do  not  con- 
nect the  Province  with  any  other  or  others  of  the 
Provinces,  nor  extend  beyond  the  limits  of  the  Province. 
This  is  the  simple  question,  and  all  we  have  to  consider 
in  determining  on  the  validity  of  the  Act.  As  to  any 
possible  or  probable  connection  of  the  railway  authorized 
to  be  constructed  under  this  Act  (which  may  have  been 
thought  of  at  the  time  of  passing  the  Act),  with  a  line 
or  lines  of  railway  to  be  constructed,  not  under  the 
authority  of  these  Acts,  in  the  United  States,  we  have 
nothing  to  do.  We  therefore  think  this  is  a  local  work 
and  undertaking  other  than  such  as  are  of  the  classes 
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enumerated  in  paragraphs  a,  b  and  c  to  sub-sec.  10  of        I87i 
sec.  92,  and,  in  relation  to  which,  the  Legislature  of  this    eusopfan 
Province  may  exclusively  make  laws.  ^American" 

[The  remainder  of  the  Chief  Justice's  judgment  has  no  ^'^'''^/^y  Co. 
reference  to  the  constitutional  question,  and  is  therefore     Thomab. 
omitted.]  RitcWe^cj. 

Allen,  J. : — 

The  principal  questions  arising  in  this  case  are,  1st, 
Whether  a  stockholder  is  liable  to  be  sued  for  calls 
under  the  Act  incorporating  the  company  (27  Vict, 
c.  i3) ;  and  2nd,  Whether,  if  not  so  liable  under  that  Act, 
a  right  of  action  is  given  to  the  company  by  the  Act  32 
Vict.  c.  54.  [After  disposing  of  those  objections,  the 
learned  Judge  said,  p.  66  : — ] 

On  the  other  point,  as  to  the  Act  being  beyond  the 
powers  of  the  Local  Legislature  under  the  B.  N.  A.  Act, 
1867,  I  do  not  think  there  is  anything  in  the  objec- 
tion; but,  as  that  question  has  been  fully  dealt  with 
by  His  Honour  the  Chief  Justice  in  his  judgment,  it  will 
be  unnecessary  for  me  to  make  any  observations  upon  it. 

[Weldon,  J,,  concurred  in  the  judgment,  but  did  not 
discuss  the  constitutional  question.] 

Fisher,  J.  :— 

Assuming  that  no  action  would  lie  for  calls  under 
the  27  Victoria  because  of  the  non-compliance  with 
its  provisions  in  several  respects,  the  plaintiffs'  right  to 
recover  must  depend  entirely  upon  the  32  Victoria,  to 
which  several  objections  have  been  taken.  It  is  said  to 
be  ultra  vires ;  and,  if  it  is  not,  that  the  Act  itself  does 
not  sufficiently  cure  certain  defects  in  the  proceedings  of 
the  plaintiffs,  that  there  are  other  conditions  precedent  to 
the  plaintiffs'  right  to  recover  which  are  not  stated  in  the 
preamble,  and,  therefore,  that  the  enacting  clauses  of  the 
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1871  Act  do  not  operate  to  remove  that  difficulty,  but  only  the 
Edropran  defects  which  are  so  stated  in  the  preamble,  and  that,  in 
America™  *^y  state  of  things,  the  plaintiffs  cannot  recover  for  calls 
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until  after  the  stock  has  been  forfeited  and  sold.  By  the 
B.  N.  A.  Act,  section  92,  clause  10,  exclusive  power  is 
conferred  upon  the  Local  Legislature  to  make  laws  in  re- 
lation to  local  works  and  undertakings.  "  other  than  lines 
of  Steam  or  other  Ships,  Railways, Canals,  Telegraphs,  and 
other  works  and  undertakings  connecting  the  Province 
with  any  other  or  others  of  the  Provinces,  or  extending 
beyond  the  limits  of  the  Province."  The  object  of  this 
section  was  to  limit  the  power  to  authorize  such  works  to 
the  Parliament  whose  authority  extends  over  the  whole 
Domiuion. 

[The  remainder  of  the  judgment  is  omitted  the  same  having  no 
reference  to  the  constitutional  question.] 
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Ex  PARTE  ReNAUD. 

Denomhiational  Schools — B.  N.  A.  Act,  s.  93—34  Vict.  e.  21,  N.B. 
[RepoHed  1  Pugsley,  273.] 

The  provision  contained  in  sect.  93  of  the  B.  N.  A.  Act  that 
nothing  in  any  law  made  by  a  Province  in  relation  to  educa- 
tion "  shall  prejudicially  affect  any  right  or  privilege  with  re- 
spect to  denominational  schools  which  any  class  of  persons 
have  by  law  in  the  Province  at  the  Union,"  protects  those  legal 
rights  and  privileges  only  which  existed  in  each  Provinc  at 
the  Union,  by  virtue  of  positive  legal  enactment,  and  no'  privi- 
leges enjoyed  under  exceptional  and  accidental  circumstances, 
and  without  legal  right. 

At  the  Union  the  law  with  respect  to  schools  in  the  Province  of 
New  Brunswick  was  governed  by  the  Parish  School  Act,  under 
which  no  class  of  persons  had  any  legal  right  or  privilege  with 
respect  to  denominational  schools,  and  a  subsequent  Act,  34 
Vict.  c.  21,  providing  that  the  schools  conducted  thereunder 
should  be  non-sectarian,  was  therefore  held  to  be  valid. 

The  constitutionality  of  the  Act  34-  Vict.  c.  21  cannot  be  affected 
by  any  regulations  of  the  Board  of  Education,  made  under  its 
authority  ;  and,  Semble,  if  the  Board  of  Education  have  made 
regulations  which  they  ought  not  to  have  made,  or  have  not 
made  regulations  which  they  should  have  made,  the  case  falls 
within  sub-section  4  of  sect.  93  of  the  B.  N.  A.  Act. 

This  case  came  before  the  Court  on  an  application  for 
a  certiorari  to  remove  an  assessment  for  school  purposes, 
made  on  the  parish  of  Richibucto,  in  the  county  of  Kent, 
on  the  ground  that  the  Common  Schools  Act,  1871,  (1)  was 

•  Present :— RrrcHin,  C.J.,  and  Allen,  Wkldon,  Fisher  and  Wbt- 
HORE,  JJ. 

(1)  [See  Dominion  Sessional  Pa-      ceedings  with  reference  to  this  Act 
pers  for  1877,  No.  89,  pp.  155,  343,      are  set  out  in  full.] 
where  the  correspondence  and  pro- 
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beyond  the  powers  of  the  Local  Legislature,  and  conse- 
quently void  and  of  no  effect ;  a  rule  nisi  having  been 
obtained  in  Michaelmas  Term,  1870. 

Mr.  King,  A.G.,  Mr.  A.  L.  Palmer,  Q.C.,  Mr.  Fraser  and 
Dr.  Barker  shewed  cause. 

Mr.  Duf,  Q.C.,  Mr.  S.  R  Thomson,  Q.C.,  Mr.  James 
and  Mr.  C.  W.  Weldon  were  heard  in  support  of  the 
rule.  The  arguments  of  counsel  are  referred  to  in  the 
judgment  of  the  Court. 

The  judgment  of  a  majority  of  the  Court  (Ritchie,  C.J. 
and  Allen  and  Weldon,  JJ.)  was  delivered  by 

Ritchie,  C.  J. : — 

We  are  asked  to  set  aside  the  assessment  in  this 
case,  on  the  ground  that  the  Legislature  had  no  power 
or  authority  to  enact  the  law  under  which  such  as- 
sessment was  levied — The  Common  Schools  Act,  1871 
— inasmuch  as,  it  is  contended,  it  contravenes  the 
B.  N.  A.  Act,  1807,  and  is  consequently  void  and  of  no 
effect.  We  have  never  doubted  that,  when  a  Provincial 
Act  and  an  Imperial  Statute  are  repugnant,  so  far  as 
such  repugnancy  extends,  but  no  further,  the  Provincial 
Act  is  void  ;  and  this  principle  has  been,  since  the  pass- 
ing of  the  B.  N.  A.  Act,  1867,  on  several  occasions  enun- 
ciated and  acted  on  in  this  Court ;  and  we  should  not 
have  thought  it  necessary  now  to  refer  to  it,  still  less  to 
support  by  authorities  the  views  we  have  always  enter- 
tained on  this  point  (without  any  doubts),  were  it  not 
that  we  observe  that  in  the  neighbouring  Province  of 
Quebec  the  question  has  been  much  discussed,  and  the 
Court  divided  in  their  opinions  on  the  subject,  though 
the  majority  arrived  at  the  same  conclusion  as  that  which 
has  hitherto  governed  this  Court. 
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We  have  always  thought  it  a  constitutional  principle, 
too  clear  to  be  seriously  questioned,  that  the  subordi- 
nate legislative  power  of  a  Colonial  Legislature  must 
succumb  to  the  supreme  legislative  power  and  con- 
trol of  the  Parliament  or  Great  Britain,  and  therefore 
have  heretofore  considered  it  wholly  unnecessary  to 
cite  any  authority ;  but  as  there  is  a  clear  statutory 
recognition,  as  well  as  the  highest  judicial  declaration 
in  support  of  the  accuracy  of  the  view  we  have  acted 
on,  we  think  it  as  well  now  to  name  them.  In  the 
Imperial  Act  28  &  29  Vict.  e.  63,  sec.  2,  it  is  enacted — 
that  "  any  colonial  law  which  is,  or  shall  be,  in  any  respect 
repugnant  to  the  provisions  of  any  Act  of  Parliament  ex- 
tending to  tVie  colony  to  which  such  law  may  relate,  or 
repugnant  to  any  order  or  regulation  made  under  authority 
of  such  Act  of  Parliament,  or  having  in  the  colony  the  force 
and  effect  of  such  Act,  shall  be  read  subject  to  such  Act, 
order,  or  regulation,  and  shall,  to  the  extent  of  such  re- 
pugnancy, but  not  otherwise,  be  and  remain  absolutely 
void  and  inoperative."  And  sect.  3  says — "  No  colonial 
law  shall  be  or  be  deemed  to  have  been  void  or  inoperative 
on  the  ground  of  repugnancy  to  the  law  of  England,  un- 
less the  same  shall  be  repugnant  to  the  provisions  of 
some  such  Act  of  Parliament,  order  or  regulation  as  afore- 
said." And  this  statute  has  undergone  judicial  comment 
in  the  case  of  Phillips  v.  Eyre  (1),  where  Willes,  J.,  in  de- 
livering the  judgment  of  the  Exchequer  Chamber,  in 
stating  the  effect  of  this  statute,  after  putting  forward 
what  has  always  been  considered  law  in  this  Province, 
viz.,  that  an  English  statute  only  binds  the  Province  when 
it  is  by  the  express  words  of  the  statute,  or  by  necessary 
intendment,  made  clearly  applicable  to  the  Province,  says 
— "  It  was  further  argued  that  the  Act  in  question  (an 
Act  passed  by  the  Legislature  of  Jamaica)  was  contrary 
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to  the  principles  of  En;?lish  law,  and  therefore  void. 
This  is  a  vague  expression,  and  must  mean  either  con- 
trary to  some  positive  law  of  England,  or  to  some  prin- 
ciple of  natural  justice,  the  violation  of  which  would  in- 
duce the  Court  to  decline  giving  effect  even  to  the  law  of 
a  foreign  sovereign  state.  In  the  former  point  of  view,  it 
is  clear  that  the  repugnancy  to  English  law  which  avoids 
a  colonial  Act,  means  repugnancy  to  an  imperial  statute  or 
order  made  by  authority  of  such  statute  applicable  to  the 
colony  by  express  words  or  necessary  intendment,  and 
that  so  far  as  such  repugnancy  extends,  and  no  further, 
the  colonial  Act  is  void." 

But  long  prior  to  the  passing  of  either  the  28  &  29 
Vict.  c.  63,  or  the  B.  N,  A.  Act,  1867,  the  judiciary  of 
England  authoritatively  declared  what  the  law  was  on 
this  subject,  in  answer  to  a  question  propounded  to  the 
judges  by  the  House  of  Lords, 

On  the  fourth  day  of  May,  1840,  the  Lord  Chief  Jus- 
tice of  the  Court  of  Common  Pleas  delivered  the  unani- 
mous opinion  of  the  judges  (with  the  exception  of  Lord 
Denman  and  Lord  Abinger,  who  did  not  attend  the  meet- 
ing of  judges)  upon  the  questions  of  law  propounded 
to  them,  respecting  the  Clergy  Reserves  (Canada)  Act. 
In  answer  to  the  question  lastly  propounded  (question  3), 
which  is  as  follows  : — "  Whether  the  Legislative  Council 
and  Assembly  of  the  Province  of  Upper  Canada,  having, 
in  an  Act  '  To  provide  for  the  sale  of  the  Clergy  Re- 
serves, and  for  the  distribution  of  the  proceeds  thereof,' 
enacted  that  it  should  be  lawful  for  the  Governor,  by  and 
with  the  advice  of  the  Executive  Council,  to  sell,  alien- 
ate and  convey  in  fee  simple,  all  or  any  of  the  said  Clergy 
Reserves ;  and  having  further  enacted  in  the  same  Act,  that 
the  proceeds  of  past  sales  of  such  Reserves  which  have 
been  or  may  be  invested  under  the  authority  of  the  Act 
of  the  Imperial  Parliament,  passed  in  the  seventh  and 
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eighth  years  of  the  reign  of  his  late  Majesty  King  George 
tho  Fourth,  intituled  'An  Act  to  authorize  the  sale  of 
part  of  the  Clergy  Reserves  in  the  Provinces  of  Upper 
and  Lower  Canada,'  shall  be  subject  to  such  orders  and 
directions  as  the  Governor  in  Council  shall  make  and  es- 
tablish, for  investing  in  any  securities  within  the  Prov- 
ince of  Upper  Canada,  the  amount  now  funded  in  Eng- 
land, together  with  the  proceeds  hereafter  to  be  received 
from  the  scales  of  all  or  any  of  the  said  Reserves  or  any 
part  thereof,  did  in  making  such  enactments,  or  either  of 
them,  exceed  their  lawful  authority  ; "  his  Lordship  said 
— "  In  answer  to  the  question  lastly  propounded,  we  all 
agree  m  the  opinion,  that  the  Legislative  Council  and  As- 
sembly of  the  Province  of  Upper  Canada  have  exceeded 
their  authority  in  passing  the  Act '  To  provide  for  the  sale 
of  the  Clergy  Reserves,  and  for  the  distribution  of  the  pro- 
ceeds thereof,'  in  respect  of  both  the  enactments  specified  in 
your  Lordships'  question.  As  to  the  enactment,  that  it 
should  be  lawful  for  the  Governor,  by  and  with  the  ad- 
vice of  the  Executive  Council,  to  sell,  alienate  and  con- 
vey in  fee  simple,  all  or  any  of  the  Clergy  Reserves ;  we 
have,  in  answer  to  the  second  question,  already  stated  our 
opinion  to  be  such,  as  that  it  is  inconsistent  with  any  such 
power  in  the  Colonial  Legislature  ;  and  as  to  the  enact- 
ment '  that  the  proceeds  of  all  past  sales  of  such  Reserves, 
which  have  been  or  may  be  invested  under  the  authority 
of  the  Act  of  the  Imperial  Parlianment,  passed  in  the 
seventh  and  eighth  George  Fourth,  for  authorizing  the 
sale  of  part  of  the  Clergy  Reserves  in  the  Provinces  of 
Upper  and  Lower  Canada,  shall  be  subject  to  such  orders 
and  directions  as  the  Governor  in  Council  shall  make  and 
establish  for  investing  in  any  securities  within  the  Prov- 
ince of  Upper  Canada  the  amount  now  funded  in  Eng- 
land, together  with  the  proceeds  hereafter  to  be  received 
from  the  sales  of  all  or  any  of  the  said  Reserves ;'  we  think 
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1873  auch  enactment  is,  in  its  terms,  inconsistent  with  and  con- 
Ex  PARTK  trarlictory  to  the  provisions  of  the  statute  of  the  In.i»e- 
"•  rial  Parliament,  seventh  and  eighth  George  Fourth,  and 
Ritchio^c.  J.  <;}^gj.gforg  void,  there  being  no  express  authority  reserved 
by  that  Act  to  the  Colonial  Legislature  to  repeal  the  pro- 
visions of  such  latter  statute." 

Assuming,  then,  that  it  is  not  only  the  right,  but  the 
bounden  duty  of  this  Court  to  deal  with  questions  of  this 
nature  when  legitimately  presented  for  its  consideration, 
we  must  endeavour  to  ascertain  whether  there  is  such  u 
repugnancy  in  this  case  as  will  constrain  us  to  declare 
"  The  Common  Schools  Act,  1871,"  void  in  part  or  in 
whole. 

It  is  contended  that  the  rights  and  privileges  of  the 
Roman  Catholic  inhabitants  of  this  Province,  as  a  class  of 
persons  have  been  prejudicially  affected  by  the  Common 
Schools  Act,  1871,  contrary  to  the  provisions  of  sub-sec- 
tion 1  of  section  93  of  the  B.  N.  A.  Act.  We  have  now  to 
determine  whether  any  class  of  persons  had,  by  law  in 
this  Province,  any  right  or  privilege  with  respect  to  de- 
nominational schools  at  the  Union,  which  are  prejudicially 
affected  by  the  Common  Schools  Act  of  1871.  This  ren- 
ders it  necessary  that  we  should,  with  accuracy  and  pre- 
cision, ascertain  exactly  what  the  state  of  the  law  was 
with  reference  to  denominational  schools,  and  the  rights 
of  classes  of  persons  in  respect  thereto,  at  the  Union.  At 
that  time,  what  may  fairly  and  legitimately  be  called 
the  Common  School  system  of  the  Province,  was  carried 
on  under  an  Act  passed  in  the  21  Vict.  c.  9,  intituled  "  An 
Act  relating  to  Parish  Schools."  There  were,  no  doubt,  at 
the  same  time  in  existence,  in  addition  to  the  schools  es- 
tablished under  the  Parish  School  Act,  schools  of  an  un- 
questionably denominational  character,  belonging  to,  and 
under  the  immediate  government  and  control  of  particu- 
lar denominations,  and  in  which  there  can  be  do  doubt,  or  it 
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may  reasonably  be  inferred,  the  peculiar  doctrines  and 
tenets  of  the  denominations  to  which  they  respectively 
belonged  were  exclusively  taught,  and  therefore  had,  what 
may  rightly  be  esteemed,  all  the  characteristics  ot*  de- 
nominational schools,  pure  and  simple.     We  do  not  here 
refer  to  Collegiate  Institutions,  which  it  has  been  strongly 
and  with  great  force  urged,  were  not  within  the  contem- 
plation of  thij  Imperial  Parliament,   or  intended  to  be 
affected  by  the  B.  N.  A.  Act,  1867  ;  but  we  refer  to  such 
schools  as  the  Wesleyan  Academy,  Sackville,  as  incorpo- 
rated  by  the    12    Vict.    c.    G5,    amended    by    19    Vict, 
c.    05,  a   corporation   entirely   distinct   in  law,    as  we 
presume   also,    in    fact,   from    the    College   which    the 
trustees  of  that  Academy  are  authorized  to  found  and 
establish  under  the  21  Vict.  c.  57  ;  an  institution  entirely 
under  the  control  of  the  Wesleyan  denomination,  and  in 
which,  or  in  any  department  thereof,  or  in  any  religious 
service  held  upon  the  said  premises,  it  is  enacted  that  no 
person  shall  teach,  maintain,  promulgate  or  enforce  any 
religious  doctrine  or  practice  contrary  to  what  is  contained 
in  certain  Notes  on  the  New  Testament,  commonly  reputed 
to  be  the  Notes  of  the  Rev.  John  Wesley,  A.M.,  and  in  the 
first  four  volumes  of  Sermons,  commonly  reputed  to  have 
been  written  and  published  by  him.     The  Varley  School, 
endowed  by  the  late  Mark  Varley,  who  bequeathed  cer- 
tain property  "  To  the  Trustees  of  the  Wesleyan  Method- 
ist Church  of  the  City  of  Saint  John,  for  the  establish- 
ment and  maintenance  of  a  day  school,"  which  devise 
was  confirmed  by  the  13  Vict.  c.  2,  and  the  property  vested 
in  certain  persons,  viz.,   the  Trustees  of  said  Wesleyan 
Methodist  Church  in  the  City  of  Saint  John,  in  connec- 
tion with  the  British  Conference,  upon  the  trusts,  etc.,  in 
said  will.     The  Madras  School,  which  by  its  charter  is 
to  be  conducted  according  to  the  system  called  the  Ma- 
dras system,  as  improved  by  Dr.  Bell,  and  in  use  and 
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practice  in  the  British  National  Education  Society,  in- 
corporated and  established  in  England ;  which  National 
Society,  established  in  1811,  was  incorporated  in  1817,  for 
promoting  the  education  of  the  poor  in  the  principles  of 
the  Established  Church  throughout  England  and  Wales  ; 
the  schools  established  by  such  Society  being  purely  de- 
nominational, in  which  the  children  are  to  be  instructed 
in  the  Holy  Scriptures,  and  in  the  Liturgy  and  Catechism 
of  the  Established  Church,  and,  "  with  respect  to  such  in- 
struction the  schools  are  to  be  subject  to  the  superintend- 
ence of  the  parochial  clergyman,  and  the  master  and 
mistresses  are  to  be  members  of  the  Church  of  England." 
And  the  Baptist  Academy  or  Seminary — the  Roman 
Catholic  School,  established  in  the  City  of  Saint  John — 
the  Free  School  in  Portland,  under  the  Board  of  Commis- 
sioners of  the  Roman  Catholic  School  in  Saint  John — 
the  Roman  Catholic  School  in  Fredericton — the  Roman 
Catholic  School  in  Saint  Stephen — the  Roman  Catholic 
School  in  Saint  Andrews — all  of  which  are  recognised  by 
name  by  the  Legislature  in  various  Acts  anterior  to  the 
21  Vict.  c.  9,  and  received  specific  annual  grants  from 
the  Public  Provincial  Funds,  outside  the  Parish  School 
Act. 

In  the  year  1857,  and  subsequently  thereto,  the  money 
intended  for  educational  purposes  has  been  annually 
granted  in  a  lump  sum,  viz.,  so  much  "  to  provide  for  cer- 
tain educational  purposes,"  not  specifying  any  particular 
school  or  purpose,  as  had  been  theretofore  customary. 
But  the  estimates  of  the  public  expenditure,  which  appear 
in  the  public  Journals,  shew  that  appropriations  of  a  sim- 
ilar character  have  been  since  annually  made.  Thus  in 
the  year  1867,  but  before  the  1st  day  of  July  (the  day  of 
the  Union),  it  will  be  seen  by  the  Journals  of  the  House 
of  Assembly,  page  45,  that  in  addition  to  the  amount 
authorized  by  law,  the  following  schools,  among  others, 
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received  special  grants,  vi*^. : — The  Madras  School ;  tlie  1873 
Wesleyan  Academy ;  the  Eaptist  Seminary;  the  Roman 
Catholic  School,  Fredericton;  the  Presbyterian  School, 
Saint  Stephen  ;  the  Roman  Catholic  School,  Saint  John  ;  "'^^^c.  J 
the  Varley  School,  Saint  John ;  the  Roman  Catholic 
School,  Milltown ;  the  Roman  Catholic  School,  Saint 
Andrews,  male  and  female ;  the  Roman  Catholic  Schools, 
Carleton,  Woodstock,  Portland,  and  Bathurst ;  the  Pres- 
byterian School,  Chatham  ;  Roman  Catholic  School,  New- 
castle ;  and  the  Sackville  Academy ;  and  in  the  Journals 
for  1871,  the  year  the  Common  School  Law  passed,  are 
to  be  found  special  appropriations  for  the  abov<  chools ; 
so  that  it  is  obvious  there  were  in  existence  at  the  time  of 
the  Union,  and  have  been  ever  since  in  i  us  Province, 
apart  from  schools  established  under  the  Paris]  i  School 
Act,  ueiiominational  schools,  recognised  by  the  Le^  i:ilature 
•  nd  aided  from  the  public  revenues. 

But  as  it  is  not  contended  that  the  Common  School 
Law  prejudicially  affects  any  right  or  privilege  with 
respect  to  these  schools  which  any  class  of  persons 
had  by  law  at  the  Union,  it  will  be  necessary  to 
examine  minutely  and  critically  the  Parish  School  Act 
of  1858,  under  which  it  is  contended  '  Rights  and 
Privileges'  existed  which  it  is  alleged  have  been  so 
affected.  By  that  Act,  the  Governor  in  Council,  with 
a  Superintendent  appointed  by  the  Governor  and  Coun- 
cil, constituted  the  Board  of  Education;  the  Province 
was  to  be  divided  into  districts  by  the  Governor  and 
Council,  who  were  to  appoint  an  Inspector  for  each  dis- 
trict ;  and  to  the  Board  of  Education  was  confided  the 
power  of  making  regulations  for  the  organization,  govern- 
ment and  discipline  of  the  parish  schools,  and  for  the  ex- 
amination, classification,  and  mode  of  licensing  teachers  ; 
to  appoint  examiners  of  teachers;  to  grant  and  cancel 
licenses,  and  to  hear  and  determine  all  appeals  from  the 
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1878        decision  of  the  trustees ;  to  prescribe  the  duties  of  In- 
Ex  PARTE    spectors  of  Schools  ,  to  apportion  all  moneys  granted  by 
ENAun.     ^j^g  Legislature  for  the  support  of  such  schools,  among  the 
itchie^o.  J.  ggygya^i  parishes,  in  proportion,  etc. ;  and  to  provide  for 
the  establishment,  regulation  and  government  of  school 
libraries,  and  the  selection  of  books  to  be  used  ;  but  no 
books  of  a  licentious,  vicious,  or  immoral  tendency,  or 
hostile  to  the  Christian  religion,  or  works  on  controver- 
sial theology,  were  to  be  admitted. 

To  the  Superintendent  was  confided,  subject  to  the 
order  of  the  Board,  the  general  supervision  and  direc- 
tion of  the  Inspectors,  and  the  enforcement  and  the 
giving  effect  to  all  the  regulations  made  by  the  Board ; 
he  was  to  collect  information  on  education;  hold  meet- 
ings in  different  parts  of  the  Province,  to  which  he 
was  to  invite  the  attendance  of  the  Inspectors,  teach- 
ers and  inhabitants;  to  address  such  meetings  on 
the  subject  of  education,  using  all  legitimate  means 
to  excite  an  interest  therein;  to  cause  trustees,  school 
committees,  and  teachers  to  be  furnished  with  copies 
of  the  regulations  of  the  Board  of  Education,  etc.;  to 
adopt  measures  to  promote  the  establishment  of  school 
libraries  ;  to  provide  plans  for  the  construction  of  school 
houses,  etc. ;  with  power  to  sue  for  books,  etc.,  purchased 
for  the  use  of  parish  schools,  and  for  all  moneys  due  on 
sale  thereof ;  and  he  was  required  annually  to  prepare  a 
report  upon  the  conditions  of  the  schools  and  school  lib- 
raries, with  information  upon  the  system  and  state  of 
education  generally ;  the  amount  expended  in  promoting 
it ;  with  suggestions,  accompanied  with  a  return  of 
moneys  received  for  the  sale  of  books,  etc.,  to  be  laid 
before  the  Legislature  within  ten  days  after  the  opening 
thereof. 

Provision  was  then  made  that  three  trustees  of  schools 
should  be  annually  electod  in  each  town  or  parish,  at  the 
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time  and  in  the  same  manner  as  other  town  and  parish  offi- 
cers ;  who  should  be  subject  to  the  same  pains  and  pen- 
alties for  neglect  or  refusal  to  act,  or  the  non-performance 
of  their  duties,  as  other  town  and  parish  officers ;  and 
when  any  town  or  parish  failed  to  elect,  the  Sessions 
should  appoint  as  in  other  cases.     In  incorporated  towns, 
cities  or  counties,  the  council  were  to  appoint  the  trus- 
tees.    The  duties  of  the  trustees  were  pointed  (  ut :  they 
were  to  divide  the  parishes  into  convenient  b^.hool  dis- 
tricts ;  to  give  any  licensed  teacher  authoi'ity  in  writing 
to  open  a  school  in  a  district  where  the  inhabitants  had 
provided    a  school  house  and  secured  salary,  and  with 
their  assent  to  agree  with  such  teacher ;  to  suspend  or 
displace   teachers  for  incapacity,  etc.      They   were  re- 
quired immediately  after  ratifying  the  engagement  of  a 
teacher,  and  annually  thereafter,  to  call  a  meeting  of  the 
ratepayers  of  the  district,  for  the  purpose  of  electing  a 
school  committee  of  three  persons  ;  they  were  to  accom- 
pany the  Inspector  in  examination  of  schools  ;  they  were 
at  least  once  a  year  to  examine  all  schools;  to  author- 
ize such   number  of  schools  in  any  town,  etc.,  as  the 
wants  of  the   inhabitants   might  require ;  and   if    they 
deemed  it  necessary,  authorize  the  employment  of  an  as- 
sistant licensed  teacher  in  any  large  school ;  to  apportion 
among  school  districts  any  money  raised  by  county  or 
parish  assessment  for  support,  etc.,  of  schools. 

The  election  of  a  school  committee  by  the  ratepayers 
was  then  provided  for,  and  their  duties  pointed  out,  viz.,  to 
have  charge  of  school-house  furniture,  etc. ;  to  call  meet- 
ings of  inhabitants  for  providing  school-house,  books,  etc. ; 
to  have  control  of  any  library,  and  appointment  of  a  libra- 
rian, etc.  ;  to  receive  and  appropriate  all  money  raised  in 
the  district  for  providing  a  library,  etc. ;  to  admit  free 
scholars,  and  children  at  reduced  rates,  being  children  of 
poor  and  indigent  parents,  etc. 
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The  duties  and  qualifications  of  teachers  are  minutely 
detailed  in  section  8.  (1) 

Provision  ij  then  made  for  Provincial  assistance  for 
support  of  superior  schools  and  libraries  ;  and  the  subse- 
quent sections  of  the  Act  provide  for  assessment  whenever 
the  majority  of  ratepayers  in  any  county,  nansh,  or 
district  or  municipality  determine  to  proviae  for  the 
support  of  schools  therein  by  assessment,  with  a  provision 
that  any  district  school  supported  by  assessment  shall  be 
free  to  all  the  children  residing  therein.  As  these  latter 
sections  do  not  touch  the  questions  we  are  discussing,  it  is 


(1)  Section  8  is  as  follows  : — 

"  8.  The  teachers,  male  and  female, 
shall  be  divided  into  three  classes, 
qualified  as  follows : 

"  Male  teachers  of  the  first  class, 
to  teach  spelling,  reading,  writing, 
arithmetic,  English  grammar,  geo- 
graphy, history,  book-keeping,  gso- 
metry,  mensuration,  land-surveying, 
navigation  and  algebra;  of  the  second 
class,  spelling,  reading,  writing, 
arithmetic,  English  grammar,  geo- 
graphy, history  and  book-keeping; 
of  the  third  class,  spelling,  reading, 
writing  and  arithmetic. 

"Every  teacher  of  *he  first  and 
second  class  shall  be  qualified  and 
enjoined  to  impart  to  his  pupils  a 
knowledge  of  the  geography,  history 
and  resources  of  the  Province  of 
New  Brunswick  and  of  the  adjoining 
North  American  Colonies. 

"  Female  teachers  of  the  first  class 
to  teach  spelling,  reading,  writing, 
arithmetic,  English  grammar,  geo- 
graphy, history,  and  common  needle- 
work ;  of  the  second  class,  spelling, 
reading,  writing,  arithmetic,  English 
grammar,  geography,  and  common 
needle-work ;  of  the  third  class, 
spelling,  reading,  writing,  arithmetic, 
and  common  needle-work. 

' '  Every  teacher  shall  keep  a  daily 
register  of  the  scholars,  which  shall 


be  open  for  inspection  at  all  times ;  a 
visitor's  book,  and  enter  therein  the 
visits  of  the  Inspectors,  Trustees  and 
School  Committees  respectively ; 
maintain  proper  order  and  discipline, 
and  carry  out  the  regulations  made 
for  his  guidance. 

"  Every  teacher  shall  take  diligent 
care  and  exert  his  best  endeavours  to 
impress  upon  the  minds  of  the  chil- 
dren committed  to  his  care,  the  prin- 
ciples of  Christianity,  morality  and 
justice,  and  a  sacred  regard  to  truth 
and  honesty,  love  of  their  countrj , 
loyalty,  humanity  and  a  universal 
benevolence,  sobriety,  industry  and 
frugality,  chastity,  moderation  and 
temperance,  order  and  cleanliness, 
and  all  other  virtues  which  are  the 
ornaments  of  human  society  ;  but  no 
pupil  shall  be  required  to  read  or 
study  in  or  from  any  religious  book, 
or  join  in  any  act  of  devotion  objected 
to  by  his  parents  or  guardians  ;  and 
the  Board  of  Education  shall,  by 
regulation,  secure  to  all  children 
whose  parents  or  guardians  do  not 
object  to  it,  the  reading  of  the  Bible 
in  parish  schools;  and  the  Bible 
when  read  in  parish  schools  by 
Roman  Catholic  children,  shall,  if 
required  by  their  parents  or  guard- 
ians, be  the  Douay  version,  without 
note  or  comment." 
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unneceasary  to  refer  to  them  more  particularly.  This 
Act  was  amended  by  the  Act  26  Vict.  c.  7,  which,  however, 
merely  gives  to  the  Board  of  Education  authority  to 
order  a  re-division  of  districts  improperly  divided,  and  to 
limit  the  number  of  teachers,  etc. 

This,  then,  was  the  state  of  the  law  relating  to  parish 
or  common  schools  at  the  time  of  the  passing  of  the 
B.  N.  A.  Act,  1867,  and  continued  so  until  repealed  by 
"The  Common  Schools  Act,  1871  ;"  and  because  it  is 
alleged  that  rights  and  privileges  secured  by  or  enjoyed 
under  this  Act  have  been  prejudicially  affected  by  the  Com- 
mon Schools  Act,  it  is  contended  that  the  latter  Act  is  void. 

The  Parish  School  Act  clearly  contemplated  the  estab- 
lishment  throughout  the   Province   of  public  common 
schools  for  the  benefit  of  the  inhabitants  of  the  Province 
generally ;  and  it  cannot,  we  think,  be  disputed,  that  the 
governing  bodies  under  that  Act  were  not,  in  any  one 
respect  or  particular,  "  denominational."     The  Board  of 
Education  was  the  Governor  and  Council,  with  a  Super- 
intendent appointed  by  them.     The  trustees  were  elected 
or  appointed,  as  the  case  might  be,  as  other  parish  officers, 
and  they  were  put  in  other  respects  on  precisely  the  same 
footing  as  other  parish  officers ;  and  the  school  committee 
was  elected  by  the  ratepayers ;    and  in  nothing  pertain- 
ing to  the  organization,  regulation  or  government  of  the 
schools,  had  any  class  of  persons  or  denomination  what- 
ever, as  such,  the  slightest  voice  or  right  of  interference 
— the  Board  of  Education,  on  behalf  of  the  inhabitants  ot 
the  Province  at  large,  being  responsible  for  the  general 
working  of  the  system,  and  the  trustees  and  school  com- 
mittees having  the  management  and  direction  of  certain 
matters,  under  the  Board  of  Education,  in  the  particular 
localities  for  which  they  were  respectively  elected,  but 
without  reference,  so  far  as  can  be  gathered  from  the 
statute,  in  any  or  either  case,  to  class  or  creed. 
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The  schools  established  under  this  Act  were,  then, 
public,  parish  or  district  schools,  not  belonging  to  or  under 
the  control  of  any  particular  denomination  ;  neither  had 
any  class  of  persons,  nor  any  one  denomination — whether 
Protestant  or  Catholic — any  rights  or  privileges  in  the 
government  or  control  of  the  schools,  that  did  not  belong 
to  every  other  class  or  denomination,  in  fact,  to  every 
other  inhabitant  of  the  parish  or  district ;  neither  had 
any  one  class  of  persons  or  denomination,  nor  any  indi- 
vidual, any  right  or  privilege  to  have  any  peculiar 
religious  doctrines  or  tenets  exclusively  taught,  or  taught 
at  all,  in  any  such  school.  What  is  there,  then,  in  this  Act 
to  make  a  school  established  under  it  a  denominational 
school,  or  to  give  it  a  denominational  character  ? 

A  good  deal  has  been  said  as  to  the  intention  of  the 
Imperial  Parliament  in  using  the  words  "  denominational 
schools,"  in  sub-section  1.  There  seems  to  be  no  difficulty 
in  giving  a  legal  construction  or  definition  to  these  words, 
if  they  are  read  in  their  ordinary  sense.  It  is  a  well 
established  canon  of  construction,  that  an  Act  is  to  be 
construed  according  to  the  ordinary  and  grammatical 
sense  of  its  language,  if  precise  and  unambiguous ;  and  it 
is  likewise  a  rule  established  by  the  highest  appellate 
authority,  that "  the  language  of  a  statute  taken  in  its 
plain,  ordinary  sense,  and  not  'its  policy'  or  supposed  in- 
tention, is  the  safer  guide  in  construing  its  enactments," 
Fhilpott  V.  St.  George's  Hospital  (1).  And  in  the  great 
Sussex  Peerage  Case  (2),  the  judges  declared  the  law  to 
be,  that  "  if  the  words  of  the  Act  are  of  themselves 
precise  and  unambiguous,  then  no  more  can  be  neces- 
sary than  to  expound  those  words  in  their  natural 
and  ordinary  sense.  The  words  themselves  do,  in  such 
case,  best  declare  the  intention  of  the  Legislature." 

The  5  th  paragraph  of  section  8  of  the  Parish  School  Act 

(1)  0  H.  L.  Cas.  338  ;  3  Jur.  N.  S.  1269.        (2)  11  C.  &  F.  85. 
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has  been  very  strongly  relied  on,  &s  establishing  a  right  in 
respect  to  denominational  schools.  Under  that  paragraph, 
the  teacher  is  most  certainly  enjoined  to  take  diligent 
care,  and  exert  his  best  endeavours  to  impress  on  the 
minds  of  the  children  committed  to  his  care,  the  principles 
of  Christianity,  morality,  etc.,  etc.  As  we  think,  it  cannot 
be  denied  that  the  schools  under  this  Act  were  to  be 
public  parish  schools  for  the  benefit  of  all  the  inhabitants 
of  the  parish  or  district  in  which  they  might  be  estab- 
lished, and  the  pupils  attending  the  schools  would  neces- 
sarily, in  a  vast  majority  cf  cases  throughout  the  Province, 
be  children  of  parents  belonging  to  different  denomina- 
tions; can  it  be  supposed,  with  any  reason,  that  the 
Legislature  could  have  intended  that  the  teacher,  who 
might  possibly  himself  belong  to  a  persuasion  differing 
from  all  his  pupils,  should  impress  on  the  minds  of  his 
pupils  the  principles  of  Christianity,  by  instructing  each 
one  in  the  peculiar  doctrines  of  the  denomination  of 
its  parents  ?  Still  less,  do  we  think,  it  could  have  been 
intended  that  the  principles  of  Christianity  to  be  im- 
pressed, should  be  those  of  a  denomination  to  which  any 
of  the  pupils  did  not  belong,  simply  because  they  might 
happen  to  be  those  of  a  denomination  to  which  the 
teacher,  or  even  a  large  majority  of  his  pupils,  may  have 
belonged. 

It  seems  to  us  that,  in  view  of  the  entire  scope, 
object  and  policy  of  the  Act,  the  duty  imposed  on 
the  teacher  by  the  5th  paragraph  of  section  8,  was  a 
duty  outside  of  the  educational  teaching  of  the  school 
(which  is  specifically  provided  for  ir  paragraphs  1  and  2), 
to  be  performed  as  opportunities  occurred  by  precept  and 
example,  rather  than  by  any  direct  or  continuous  system 
of  dogmatic  teaching  ;  that  the  principles  of  Christianity, 
honesty,  etc.,  to  be  impressed,  were  to  be  principles  of  gen- 
eral applicability,  interfering  with  the  peculiar  religious 
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views  of  none ;  doctrines,  precepts  and  practices  which 
all  Christian  people  hold  in  common,  rather  than  the  dog- 
matic teachings  or  tenets  of  a  particular  denomination  or 
sect. 

This  view  would  seem  to  be  strongly  confirmed  by 
the  last  clause  of  the  5th  paragraph,  because,  while  under 
the  first  clause  of  that  paragraph,  the  duty  referred  to  is 
to  be  discharged  by  the  teacher  in  respect  to  all  the  chil- 
dren committed  to  his  care,  without  any  exception  in 
favour  of  any  class  or  creed ;  the  provision  in  the  last 
clause  is,  "  but  no  pupil  shall  be  required  to  read  or  study 
in  or  from  any  religious  book,  or  join  in  any  act  of  devo- 
tion objected  to  by  his  parents  or  guardians,"  leaving  the 
duty  still  on  the  teacher  "  to  impress  on  the  minds  of  the 
children  committed  to  his  care,  the  general  principles  of 
Chi-istianity,  morality,  justice,  a  sacred  regard  for  truth 
and  honesty,"  etc.,  etc. ;  and  the  paragraph  ends  by  p.o- 
viding  that  the  Board  of  Education  shall,  "  by  regulation  i 
secure  to  all  children  whose  parents  or  guardians  do  not 
object  to  it,  the  reading  of  the  Bible  in  parish  schools  ; 
and  the  Bible,  when  read  in  parish  schools  lay  Roman 
Catholic  children,  shall,  if  required  by  their  parents  or 
guardians,  be  the  Douay  version,  without  note  or  com- 
ment." This  paragraph,  so  far  from  making  the  schools 
denominational,  or  giving  any  rights  or  privileges  in 
respect  to  a  denominational  school,  appears  to  us  to  be 
directly  opposed  to  the  idea  of  denominational  teaching 
in  the  schools.  Does  not  the  very  last  clause  (that  most 
relied  on  at  the  argument),  permitting  the  use  of  the 
Douay  version,  by  the  addition  of  the  words  "  without 
note  or  comment,"  shew,  that  with  the  Bible  read  from 
that  version,  no  denominational  views  of  any  kind  shall 
be  put  forward ;  and  is  not  the  whole  in  this  view  entirely 
consistent  with  the  exclusion  from  the  school  library,  and 
from  use,  of  a.U  works  on  controversial  theology  ? 
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But  it  has  been  said,  that  under  the  Parish  School  Act, 
schools  were  in  fact  established  in  certain  localities  where 
ail,  or  a  large  majority  of  the  ratepayers,  happened  to  belong 
to  one  particular  persuasion,  in  which  the  catechisms  of 
particular  Churches  were  taught,  prayers  peculiar  to  a  par- 
ticular religious  body  were  used,  and  books  inculcating 
the  doctrines,  views  and  practices  of  a  particular  denomi- 
nation were  used  as  class  books ;   and  that  these  schools 
were  therefore  denominational,  and  consequentl}'^  the  class 
of  persons  belonging  to  any  such  denomination  had  a 
legal  right  or  privilege  with  respect  to  denominational 
schools.     Assuming  what  is  alleged  to  have  been  the  case 
— though  on  this  point  we  have  no  information  before  us 
of  which  we  can  take  judicial  notice — surely   it  is  beg- 
ging the  whole  question.     How  can  the  mere  fact,  that,  in 
exceptional  cases,  certain  schools  under  the  Parish  School 
Act,  drawing  Provincial  aid,  may  have  been  made  for  the 
time  being,  with  or  without  the  knowledge  or  sanction  of 
the  Board  of  Education,  denominativonal,  by  reason  of  the 
teacher  instructing  the  children  exclusively  in  doctrines 
of  a  particular  denomination,  or  using  the  prayers  or 
books,  or  daily  teaching  the  catechism  peculiar  to  such 
denomination,  confer  any  legal  right  or  privilege  on  any 
class  of  persons  with  respect  to  denominational  schools,  or 
give  the  denomination  whose  tenets  may  have  been  so 
taught  in  any  such  schools,  rights  and  privileges  other  than 
those  possessed  by  all  and  every  the  humblest  inhabitant 
of  the  parish  in  which  such  school  existed,  free  and  inde- 
pendent of  all  denominational  connection  ? 

It  is  not  by  what  the  Board  of  Education,  Superinten- 
dent, Inspectors  or  Trustees  may  have  done  or  allowed  to 
be  done  under  the  Act,  nor  is  it  from  the  mode  in  which 
the  principles  of  Christianity  may  have  been  actually 
practically  taught  in  one  or  a  hundred  schools  which  may 
have  drawn  public  money  under  the  Parish  School  Act, 
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that  the  question  in  a  legal  view  must  be  determined : 
we  must  look  to  the  law  as  it  was  at  the  time  of  the 
Union,  and  by  that,  and  that  alone,  be  governed.  Where 
then  do  we  find  any  legal  exclusive  right  or  privilege  con- 
ferred on  any  denomination  to  any  school  established,  or 
that  might  be  established  under  that  Act ;  or  any  right 
or  privilege  conferred  on  any  class  of  persons  to  deal  with 
such  a  school  as  belonging  to  such  persons  as  a  class  or 
denomination ;  or  as  being  under  their  control  as  such  ; 
or  that  as  a  class  they  had  any  right  to  have  taught 
therein  the  peculiar  doctrines  of  their  denomination  ? 

The  assumption  that  the  character  or  status  of  the  school 
could  be  legally  altered  or  affected,  or  rights  gained  by 
reason  of  the  religious  opinions  or  feelings  of  the  inhabi- 
tants of  a  district,  or  a  majority  of  them,  because  in  such 
a  case  trustees  and  a  school  committee  might  perchance  be 
elected  from  a  particular  denomination,  and  so  that  then 
the  school  might  be  made  denominational,  is  in  our  opin- 
ion entirely  erroneous.  To  the  Board  of  Education  is 
entrusted  the  controlling,  governing  power.  By  those 
rules  and  regulations,  made  and  ordained  within  the  letter 
and  spirit  of  the  Act,  must  all  acts  under  them  be  control- 
led and  governed,  wholly  independent  of  the  religious 
opinions  of  the  electors  of  the  district,  or  of  the  trustees 
elected  by  them.  It  appears  to  us,  then,  that  in  passing 
the  Parish  School  Act,  the  Legislature  contemplated  a 
general  system  of  education  for  the  benefit  of  all  the  in- 
habitants of  the  Province,  without  reference  to  class  or 
creed  ;  that  such  schools  were  to  be  organized,  regulated 
and  governed  by  public  bodies,  not  owing  their  existence 
to,  or  being  in  any  way  under  the  control  of  any  class  or 
denomination ;  that  the  Act  made  no  provision  for  any 
schools  established  thereunder  being  denominational,  and 
did  not  provide  that  any  sect  or  denoiiiination  whatever, 
as  such,  was  in  any  such  schools  to  havo  control  or  prece- 
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dence,  nor  in  any  way  give  or  recognise  any  right  in  any 
class  of  persons  to  have  in  the  schools  established  there- 
under, the  doctrines,  precepts  or  tenets  of  their  denomi- 
nation taught  as  part  of  the  system  of  instruction,  or  to 
have  such  schools  in  any  other  respect  denomina- 
tional in  their  character ;  that  with  reference  to  reli- 
gion, the  Act  simply  recognised  the  duty  of  impressing  on 
the  minds  of  the  pupils  the  general  principles  of  Christi- 
anity, honesty,  etc.,  common  alike  to  all  Christians ;  and 
simply  required  to  be  secured  by  regulation  the  reading 
of  the  Bible  as  the  inspired  Word  of  God,  accepted  by  all 
Christians  as  the  basis  of  their  faith,  securing  always  to 
the  Roman  Catholics  the  use,  when  read  by  Roman 
Catholic  children,  if  required  by  their  parents,  the  ver- 
sion recognised  by  their  Church,  but  without  note  or 
comment ;  but  at  the  same  time,  with  the  greatest  appar- 
ent caution  and  scrupulous  care,  lest  the  religious  princi- 
ples of  any  should  be  interfered  with,  providing  that 
even  with  respect  to  the  inculcating  of  the  principles  of 
Christianity,  morality,  etc.,  as  indicated,  no  pupil  should 
be  required  to  read  or  study  in  or  from  any  religious 
book,  or  join  in  any  act  of  devotion,  objected  to  by  his 
parents  or  guardians.  And  so,  even  with  respect  to  the 
reading  of  the  Bible,  it  is  to  be  secured  only  to  those 
children  whose  parents  and  guardians  do  not  object. 

If,  then,  the  establishment  of  denominational  schools, or 
the  teaching  of  denominational  doctrines,  was  not  recog- 
nised or  provided  for  by  the  Act,  and  the  Roman  Catholics 
had  therefore  no  legal  rights,  as  a  class,  to  claim  any  control 
over,  or  to  insist  that  the  doctrines  of  their  Church  should 
be  taught  in  all  or  any  schools  under  the  Parish  School 
Act,  how  can  it  be  said  (though  as  a  matter  of  fact 
such  doctrines  may  have  been  taught  in  numbers  of 
such  schools)  that  as  a  class  of  persons,  they  have  been 
prejudicially  affected  in  any  legal  right  or  privilege  with 
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1873        respect  to  "denominational  schools,"    construing    those 
Ex  PARTE    words   in  the  ordinary  meaning,  because,  under  "  Tlie 
Renaud.     Qojjjjnon   Schools  Act,   1871,"  it  is  provided  that  the 
Ritohie^c.  J.  schools  shall  be  non-sectarian  ? 

But  it  is  contended  in  this  case,  that  the  words  "  de- 
nominational schools"  were  not  used  by  the  Legislature, 
and  should  not  be  construed  by  us,  in  their  ordinary 
grammatical  sense  and  meaning,  but  should  have  a  mucli 
broader  interpretation.  While  freely  admitting  that, 
though  the  general  rule  is  that  every  word  must  be 
understood  according  to  its  legal  meaning,  in  construing 
an  ordinary,  as  opposed  to  a  penal  enactment,  where  the 
context  shews  that  the  Legislature  has  used  it  in  a  popu- 
lar or  more  enlarged  sense,  Courts  will  so  construe  the 
language  used  ;  we  are  at  a  loss  to  discover  anything  in 
the  B.  N.  A.  Act,  1867,  indicating  a  legislative  intention 
of  using  the  words  otherwise  than  in  their  ordinary 
meaning.  It  is  clear  enough  that  the  reference  in  sub- 
section 2  to  separate  and  dissentient  schools  in  Ontario 
and  Quebec,  is  especially  to  schools  of  Protestants  and 
Catholics ;  and  it  is,  perhaps,  equally  clear  that  sub- 
section 3  applies  only  to  schools  of  a  like  character  exist- 
ing in  any  of  the  four  Provinces.  But  we  are  at  a  loss 
to  understand  why  sub-sections  2  and  3  should  be  held  to 
control  or  in  any  way  limit  or  affect  a  previous  distinct 
enactment,  couched  in  plain  and  unambiguous  language, 
and  which,  by  quite  as  clear  and  unequivocal  terms,  has 
relation  to  all  classes  of  persons  or  denominations,  and  to 
all  the  Provinces  of  the  Dominion ;  or  why,  because 
separate  and  dissentient  schools,  as  between  Protestants 
and  Roman  Catholics,  not  only  in  Ontario  and  Quebec, 
but  in  any  Province  in  which  they  may  exist  at  the 
Union,  or  be  thereafter  established,  are  provided  for  and 
protected,  therefore  we  must  necessarily  infer  therefrom, 
that  in  using  the  term  "denominational  schools"  in  sub- 
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section  1,  the  Lo<(i,slature  intoinled  to  legislate  only  as 
between  Roman  Catholics  ami  Protestants,  and  then  also 
as  to  schools  not  necessarily  denominational  in  the  ordi- 
nary acceptation  of  the  term. 

We  think  that  the  term  "  denomination "  or  "  de- 
nominational," as  generally  used,  is  in  its  ])opuliir 
sense  more  i'recpiently  applied  to  the  different  denomi- 
nations of  Protestants,  than  to  the  Church  of  Rome ; 
and  that  the  most  reasonable  inference  is,  that  sub- 
section 1  was  intended  to  mean  just  wliat  it  expres.ses, 
viz.  that  "any,"  that  is,  every  "class  of  persons"  liaving 
any  right  or  privilege  with  respect  to  denominational 
schools,  whether  such  class  should  be  one  of  the  numerous 
denominations  of  Protestants,  or  Roman  Catholics,  should 
be  protected  in  such  rights.  If  it  liad  been  intended 
that  the  clause  was  to  be  limited  in  its  application  to 
Roman  Catholies  and  Protestants,  only  as  dissentient  one 
from  the  other,  and  apply  to  schools  other  than  those 
usually  understood  as  denominational  schools,  is  it  not 
fair  to  presume  that  the  Legislature  would  have  used 
some  expression  in  the  sub-section  itself  indicating  such 
a  particular  sense,  especially  as  we  have  seen  there  were 
at  the  Union,  in  this  Province  at  any  rate,  strictly 
denominational  schools,  both  Protestant  and  Roman 
Catholic,  to  which  such  a  clause  would  be  applicable ; 
and  for  the  very  reason  also,  that  when  dealing  with 
schools  as  between  Protestant  and  Roman  Catholic  in 
sub-sections  2  and  3,  the  language  clearly  confines  it  to 
those  bodies  respectively  ? 

But,  assuming  that  the  term  "denominational  schools" 
is  not  to  be  construed  in  what  has  been  called  its  narrow 
signification,  perhaps  the  most  favoui-able  position  to 
assume  would  be,  to  read  the  sub-section  1  as  meaning 
substantially  that  nothing  in  any  such  law^  shall  pre- 
judicially affect  any  right  or  privilege  which  any  class  of 
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persons,  as  a  denomination,  had  l>y  law  with  respect  to 
schools  in  the  Provinco  at  the  Union.  I^et  us  endeavour 
ti)  ascertain  whether  in  such  a  ease  we  wouM  be  justiHcd 
in  pronouncing  the  Common  Schools  Act,  1«S71,  idtra 
vires,  and  therefore  void. 

Except  in  the  matter  of  compulsory  taxation,  there  is 
no  very  great  dilFerence  in  principle,  that  we  can  dis- 
cover, between  the  I*arish  School  Act  of  1858  and  the 
Common  Schools  Act  of  l.s7l.  The  general  government, 
superintendence  and  control  of  the  schools  are,  under 
both  laws,  vested  in  a  Board  of  Education  almost  simi- 
larly composed,  the  only  ditleience  being  that,  to  the 
Governor  and  Council  and  Superintendent,  is  added  the 
President  of  the  University  under  the  latter  Act ;  in 
fact,  the  power  to  make  regulations  for  the  organization, 
government  and  discipline  of  the  schools,  appointment 
of  examiners  of  teachers,  and  the  power  of  grant- 
ing or  cancelling  licenses,  and  of  making  such  regu- 
lations as  may  be  necessary  to  carry  into  effect  the  Act, 
and  generally  to  provide  for  any  exigencies  that  may 
arise  under  its  o})eration,  are  precisely  the  same  in  both 
— (See  sec.  4,  paragraphs  3  to  10,  of  the  Parish  School 
Act,  and  sec.  (J,  sub-sections  4  to  8,  of  the  Common 
Schools  Act) :  and  the  details  are  to  be  carried  out  by  a 
Superintendent,  Inspectors  and  Trustees,  alike  substan- 
tially under  both  Acts ;  and  the  duties  and  powers  of 
these  officers  do  not  in  principle  substantially  differ. 

But  there  are,  of  course,  differences.  Those  relied  on  are 
that  the  Common  Schools  Act  has  no  enactment  similar 
to  section  8  of  the  Parish  School  Act ;  that  the  Parish 
School  Act  had  no  enactment  similar  to  section  58,  sub- 
section 12,  of  the  Common  Schools  Act;  and  this  section, 
it  is  alleged,  prohibits  the  granting  Provincial  aid  to  any 
but  schools  under  the  Common  Schools  Act ;  and  that  by 
the  60th  section  of  the  Common  Schools  Act,  all  schools 
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conducted  under  its  provisions  shall  l)o  nf)n-soctariaii — a 
provision  not  to  be  t'(>un<l  'n  tlie  Parish  School  Act;  and 
it  is  contended,  that  the  uuiission  in  the  one  case,  and  the 
cxijres.s  enactment  in  the  otiicr,  prejudicially  atl'ect  the 
ri<,ditS  and  privileges  which  the  Roman  Catliolics,  as  a 
class  of  persons  and  a  denomination,  ha,d  in  the  schools 
established  or  which  miglit  have  been  established  under 
the  Parish  School  Act ;  in  other  words,  that  the  rights 
and  privileges  which  they  had  under  the  one,  the  omis- 
sion and  the  enactments  referretl  to  preventeil  their 
claiming  or  o])taining  under  the  other. 

With  reference  to  the  omission :  the  Parish  School 
Act  :.  ">  doubt  declares  that  the  Board  of  Education  shall 
secuu  to  all  children,  whose  parents  do  not  object,  the 
reading  of  the  Bible,  and  that  when  read  by  Roiuan 
Catholic  children,  if  required  by  their  parents,  it  shall 
be  in  the  Douay  version,  without  note  or  comment. 
Here  we  have  expressly  directed  to  be  secured  to  all 
children,  what  many  persons  no  doubt  consider  a  great 
right  and  privilege;  and  Roman  Catholic  parents  have  a 
great  right  secured  to  them,  viz.,  to  have,  if  they  re<pure 
it,  a  particular  version  of  the  Bible  read. 

As  to  the  reason  why  a  similar  provision,  securing  these 
important  rights,  in  which  Protestants  and  Catholics  were 
both  interested,  was  excluded  from  the  Common  Schools 
Act,  it  is  not  our  business  to  enquire ;  what  we  have  to  de- 
termine is,  does  this  omission  make  the  law  void,  if  in  other 
respects  unobjectionable  ?  We  think  not.  If  this  was  a 
right  or  privilege  which  existed  at  the  Union,  the  Legis- 
lature certainly  have  not  protected  it  by  any  express 
enactment.  But  is  the  right  taken  away  ?  May  it  not 
still  exist,  provided  always  it  is  a  right  which  legiti- 
mately comes  under  sub-section  1,  section  93  ?  Because 
that  section  declares  that  nothing  in  any  such  law  shall 
prejudicially  affect  any  such  right;  and  in  such   case. 
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reading  the  Common  School  Law  by  the  light  of  this 
section,  would  it  not  be  the  duty  of  the  Board  of  Educa- 
tion under  the  Common  Schools  Act,  instead  of  n  aking 
regulation  21,  declaring  as  follows: — that  "it  shall  be 
the  privilege  of  every  teacher  to  open  and  close  the  daily 
exercises  of  the  school  by  reading  a  portion  of  Scripture 
(^ont  of  the  common  or  Douay  version,  as  he  may  prefer), 
and   by   offering  the  Lord's  Prayer — any  other  prayer 
may   be  used  by  permission  of  the  Board  of  Trustees ; 
but  no  teacher  may  compel  any  pupil  to  be  present  at 
those  exercises,   against  the   wishes  of   his  parents   or 
guardian,  expressed  in  writing,  to  the  Board   of   Trus- 
tees;" to  secure  by  regulation,  just  what  the  Board  of 
Education  were  bound  to  secure  under  the  Parish  School 
Act  of  1858;  that  is,  to  make  just  such  a  regulation  as 
the  Parish  School  Act  required  to  be  made  ?     We  have 
seen  they  have  precisely  the  same,  and  only  the  same 
powers  to  make  regulations,  as  the  Board  had  under  the 
Parish  School  Act.     By  this  simple  means,  the  rights  of 
all  the  children  and  their  parents  in  the  Province — as 
well  Protestants  as  Roman  Catholics — which  existed  at 
the   Union,  would  be  preserved,  and  all  just   cause  of 
complaint  on  this  head  removed.     Why  the  Board  of 
Education  should  have  departed  from  the  principle  and 
policy  of  the  Parish  School  Act,  and  taken  from  the 
parents  of  all  the  children  of  the  country — Protestant 
and  Roman  Catholic  alike — the  great  boon  and  privilege 
of  insisting  on  the  Bible  being  read  in  schools,  as  they 
have  done,  and  should  have  conferred   on  the  teacher, 
not  only  the  privilege  of  reading  the  Bible  or  not  as  he 
likes,  but  out  of  the  common  or  Douay  version — not  as 
the  children  or  their  parents  may  choose,  but  as  the 
teacher  may  prefer,  though  he  cannot  compel  the  attend- 
ance of  the  pupils, — is  not  for  us  to  attempt  to  explain  ; 
we  simply  point  out  the  fact.     But  if  the  right  secured 
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by  the  Parish  S^'hool  Act  is  protected  by  the  B.  N.  A. 
Act,  18G7,  we  fail  to  see,  because  the  Board  of  Education 
may  not  have  made  such  a  regulation  as  they  ought  in 
such  case  to  have  made,  or  have  made  a  regulation  they 
ought  not  to  have  made,  that  the  action  of  the  Board,  or 
its  non-action,  can  render  the  Act  of  the  Legislature 
inoperative. 

If  the  right  and  privilege  fall  under  section  93,  and  if 
there  is  no  power  to  compel  the  Board  of  Education  to 
make  such  a  regulation,  or  the  Legislature  should  have 
inserted  a  clause  in  the  Common  Schools  Act,  requiring 
them  to  do  it,  is  not  this  just  a  case  where  sub-section  4 
of  section  93  of  the  B.  N.  A.  Act,  18G7,  applies  ?  v-^z.: — 
"  In  case  any  such  Provincial  law,  as  from  tii/>e  to  time 
seems  to  the  Governor-General  in  Council  requisite  foi  the 
due  execution  of  the  provisions  of  this  section  is  not  made, 
.  .  .  .  then  and  in  every  such  case,  and  as  far  only 
as  the  circumstances  of  each  case  require,  the  Parliament 
of  Canada  may  make  remedial  laws  for  the  due  execution 
of  the  provisions  of  this  section." 

In  this  connection  we  may  refer  also  to  the  20th 
regulation,  which,  it  has  been  contended,  prejudicially 
affects  the  rights  and  privileges  which  the  Roman  Catho- 
lics had  under  the  Parish  School  Act.  This  regulation 
declares  that  "symbols  or  emblems  distinctive  of  any 
national  or  other  society,  political  party,  or  religious 
organization  shall  not  be  exhibited  or  employed  in  the 
school-room,  either  in  its  general  arrangement  or  exer- 
cises, or  on  the  person  of  any  teacher  or  pupil."  It 
may  be,  that  the  Board  of  Education  have  disregarded 
the  general  policy  of  the  Common  Schools  Act,  and 
interfered  with  the  rights  of  teachers,  parents  and 
children,  in  excluding  from  the  schools  alike  teachers 
and  pupils  who  may  exhibit  on  their  persons,  in  dress  or 
ornament,  symbols  or  emblems  distinctive  of  any  national 
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or  other  society,  political  party,  or  religious  organization : 
for,  however  clear  the  rioht  of  the  Board  of  Education 
may  be  to  make  regulations  necessary  tor  the  good  gov- 
ernment and  discii)line  of  the  schools,  to  make  arbitrary 
restrictive  regulations  as  to  the  dress  or  personal  adorn- 
ment of  the  teachers  and  pupils,  or  which  are  calculated 
unnecessarily  to  interfere  with  the  feelings,  national, 
social  or  religious,  in  matters  not  calculated  to  give  any 
Just  cause  of  otlence  to  others,  or  to  interfere  with  good 
order  in  the  schools,  is  quite  another  question.  And 
while  it  is  by  no  means  clear  to  us,  that  any  power  exists 
iu  the  Board  of  Education,  under  the  Connnon  Schools 
Act,  by  regulation,  to  deprive  teachei's,  parents  and  chil- 
dren, of  their  right  of  access  to  the  fi'ee  schools  of  the  coun- 
try, to  the  support  of  which  they  and  all  others  are  forced 
to  contribute,  unless  they  submit  to  such  regulations ; 
and  though  the  assumption  of  such  a  power  of  practical 
expulsion  by  the  Board  of  Education  raises  a  question  in- 
volving important  and  delicate  rights, —  riglits  which,  in 
this  land  of  cival  and  religious  freedom,  few  may  be  will- 
ing to  see  infringed — or  at  any  rate,  raising  discussions 
which  must  be  unpleasant  to  those  engaged  in  them,  and 
calculated  to  result  in  consequences  which  can  scarcely 
fail  to  produce  acrimonious  feelings,  and  in  the  end  be 
injurious  to  the  cause  of  free  education,  which  we  must 
presume  the  regulation  objected  to  was  intended  to 
further ;  all  we  can  say  is,  as  the  case  stands,  the  regula- 
tions are  not  before  us  in  such  a  way  that  we  can  deal 
with  them,  and  therefore  we  are  not  called  upon  to  ex- 
press any  decided  opinion  as  to  their  validity,  because 
the  constitutionality  of  the  Act  cannot,  in  our  opinion,  be 
affected  by  any  regulation  made  under  it,  there  being 
nothing  unconstitutional  in  the  Act  itself,  that  we  can 
discover. 

The  second  objection  is  easily  answered.     The  provision 
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in  sect.  58,  sub-sec.  12,  of  the  Common  Schools  Act,  de-  1873 
daring  that  no  public  funds  shall  be  granted,  would  seem 
to  apply  to  the  schools  particularly  referred  to  in  the 
preceding  ))art  of  that  section,  and  not  to  all  schools.  i''*chie^c..T 
But,  if  it  was  intended  to  apply  generally  to  all  schools, 
as  Mr.  Duff's  argument  assumes,  what  does  it  amount  to  ? 
It  cannot  take  from  the  Legislature  the  ric;ht  to  make 
such  grants.  Thus  we  see  in  the  Estimates  of  the  year 
1872,  grants  were  recommended  by  the  Lieutenant-Gov- 
ernor, and  no  doubt  made,  for  all  the  denominational 
schools  before  specifically  referred  to  (see  Journals  of 
House  of  Assembl}^,  page  124) ;  and  if  such  a  clause  was 
m.ltra  vires,  and  we  declared  it  void — cai  bono  ?  It  would 
not  affect  the  other  parts  of  the  Act,  and  what  would 
practically  be  attained  ?  The  Legislature  could,  whether 
the  clause  stands  or  is  declared  void,  do  just  as  it  pleases 
about  granting  or  withholding  the  public  funds. 

But  it  is  contended  that  the  UOth  section,  declaring 
"  that  all  schools  conducted  under  the  provisions  of  this 
Act  shall  be  non-sectarian,"  prejudicially  affects  the  rights 
and  privileges  which  the  Roman  Catholics,  as  a  class,  had 
in  the  parish  schools  at  the  time  of  the  Union.  It  cannot 
be  denied  that  to  the  Provincial  Legislatures  is  confided 
the  exclusive  right  of  making  laws  in  relation  to  educa- 
tion; and  that  they,  and  they  only,  have  the  right  to 
establish  a  general  system  of  education,  applicable  to  the 
whole  Province,  and  all  classes  and  denominations,  pro- 
vided always  they  have  due  regard  to  the  rights  and  privi- 
leges protected  by  section  93  of  the  B.  N.  A.  Act,  18G7. 
Now  what,  in  this  case,  is  the  right  or  privilege  claimed 
to  have  been  prejudicially  afiected  ?  Is  it  a  legal  right  or 
privilege  that  could  have  been  put  forward  and  enforced 
by  the  Roman  Catholics,  as  a  class,  under  all  circum- 
stances and  in  every  parish  or  common  school ;  or  is  it  a 
legal  right  confined  to  the  Roman  Catholics  as  a  body  ;  or 
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does  it  belong  equally  to  all  and  every  of  the  other  de- 
nominations of  Christians  in  this  Province,  and  capable  by 
them  of  enforcement ;  or,  on  the  contrary,  was  it  not  the 
mere  possible  chance  of  having  religious  denominational 
teaching  in  certain  schools,  dependent  entirely  on  acci- 
dental circumstances ;  as,  on  what  might  happen  to  be 
the  religious  views  of  the  majority  in  a  parish,  and  then 
on  the  accidental  result  of  the  election  of  trustees  and 
school  conmiittee,  and  on  the  views  of  the  parties  so 
elected,  as  to  religious  denominational  teaching,  and  their 
willingness  to  permit  it  in  the  schools  (admitting  that 
the  trustees  or  committee  had  any  discretion  in  the  mat- 
ter, which  perhaps  is  more  than  doubtful)  ;  was  it  not 
also  dependent  on  the  Board  of  Education,  who  had  the 
general  controlling  power  ?  If  dependent  on  circum- 
stances such  as  these,  how  can  it  be  considered  such 
a  legal  right  as  could  have  been  contemplated  by  the 
Imperial  Parliament  in  passing  the  93rd  section  of  the 
B.  N.  A.  Act,  18G7  ?  Where  is  there  anything  that  can, 
with  any  propriety,  be  termed  a  legal  right  ?  Surely  the 
Legislature  must  have  intended  to  deal  with  legal  rights 
and  privileges.     How  is  it  to  be  defined — how  enforced  ? 

It  by  no  means  follows  as  a  necessary  legal  conse- 
quence, that  because  a  majority  of  the  inhabitants  of  a 
parish  or  school  district  may  belong  to  a  particular  pers\ia- 
sion,  they  would  necessarily  vote  for  trustees  favourable  to 
denominational  teaching,  nor  could  they  be  compelled  by 
any  legal  process  so  to  vote ;  nor  aoes  it  follow  that  trustees 
when  elected  even  by  a  majority  of  one  denomination, 
would  necessarily  prove  favourable  to  denominational 
teaching ;  and  by  what  legal  process  could  they  be  con- 
strained to  assent  to  its  introduction  in  the  schools  ? 

And  again,  suppose  up  to  this  point  all  were  favourable, 
might  not  the  whole  scheme  be  ignored  by  the  Board  of 
Education  ;  and  how  then  could  any  class  of  persons,  as 
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such,  no  matter  to  what  denomination  they  may  belong, 
claim  of  right  to  control  or  direct  the  acts  or  doings  of 
any  of  these  parties ;  or  how  could  electors,  trustees, 
school  committees,  or  the  Board  of  Education,  be  com- 
pelled to  make  any  school  in  any  sense  denominational, 
or  in  other  words,  to  confer  on  any  such  class  denomi- 
national rights  ?  Surely  the  rights  contemplated  must 
have  been  legal  rights;  in  other  words,  rights  secured  by 
law,  or  which  they  had  under  the  law  at  the  time  of  the 
Union.  If  any  such  existed,  they  must  have  been  capa- 
ble of  being  clearly  and  legally  defined,  and  there  must 
have  existed  legal  means  for  their  enforcement,  or  legal 
remedies  for  their  infringement,  for  it  is  a  clear  maxim  of 
law,  that  uhijas,  ibi  remedium.  It  was  said  long  ago  in 
a  celebrated  case,  that  if  a  man  has  a  right,  he  must  have 
a  means  to  vindicate  and  maintain  it,  and  a  remedy  if  he 
is  aggrieved  in  the  exercise  and  enjoyment  of  it ;  and 
that  it  was  indeed  a  vain  thing  to  imagine  a  right  with- 
out a  remedy,  for  want  of  right  and  want  of  remedy  are 
reciprocal.  What  possible  legal  means  could  any  denomi- 
nation have  invoked  under  the  old  Parish  School  Act,  to 
compel  any  one  school  to  be  made  denominational,  or  to 
require  and  insist  that  in  any  one  school  denominational 
tenets,  doctrines,  precepts  or  practices,  should  be  taught 
or  used  ?  But  then  it  was  repeatedly  urged  upon  us, 
that  vinder  the  Parish  School  Act,  circumstances  might, 
and  very  often  did,  concur,  where  schools  might,  and 
in  numerous  cases  did,  become  denominational ;  but 
that  by  reason  of  section  GO  of  the  Common  Schools 
Act,  such  was  not  now  possible.  The  answer  is  simply 
this :  The  inability  of  a  class  of  persons  to  have  under 
the  Common  Schools  Act,  that  which  possibly  they  might, 
under  certain  exceptional  and  accidental  circumstances 
have  had  under  the  Parish  School  Act  of  1858,  but  which 
they  had  no  right  to  insist  on  having,  is  a  damage  not 
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occasioned  by  anything  which  the  law  esteems  an  injury, 
a  kind  of  damage  termed  in  law,  damnum  absque  in- 
juria, and  for  which  there  i.s  no  remedy.  And  so,  in 
this  case,  as  there  was  no  legal  right  to  have  denomina- 
tional schools  or  denominational  teaching,  there  is  no  in- 
jury in  legal  contemplation  committed  by  the  Legislature 
dealing  with  the  question  in  such  a  manner  as  to  pre- 
vent the  possibility  arising,  and  consequently  no  right  to 
have  the  action  of  the  Legislature  abrogated.  It  may  be 
a  very  great  hardship,  that  a  large  class  of  persons  should 
be  forced  to  contribute  to  the  support  of  schools  to  which 
they  are  conscientiously  opposed,  or  be  shut  out  from  what 
they  have  hitherto,  under  certain  circumstances,  enjoyed, 
and  be  without  remedy  ;  but  by  any  such  considerations. 
Courts  of  Justice  ought  not  to  be  influenced  ;  hard  cases, 
it  has  been  repeatedly  said,  are  apt  to  make  bad  law  ; 
and  it  has  also  been  justly  remarked,  that  if  there  is  a 
general  hardshi})  affecting  a  general  class  of  cases  or  per- 
sons, it  is  a  consideration  for  the  Legislature,  not  for  a 
Court  of  Justice. 
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FiSHKR,  J. : — 

I  concur  in  the  judgment  of  my  brethren,  as  to  the 
constitutionality  of  the  Common  Schools  Act,  1871 ; 
but  as  there  are  some  sentiments  in  it  in  which  I 
do  not  agree,  I  have  thought  in  a  matter  of  so  much 
delicacy  and  importance,  it  was  better  to  read  the  judg- 
ment that  I  had  written,  than  attempt  to  qualify  opin- 
ions which  my  brethren  had  so  fully  considered. 

The  right  to  impose  this  assessment  is  objected  to  on 
the  ground  that  it  includes  a  sura  for  the  support  of 
schools  under  the  authority  of  the  Act  relating  to  Com- 
mon Schools,  34  Vict.  c.  21,  which  it  is  contended  is  un- 
constitutional ;  that  the  Legislature  have  no  power  to 
pass  it,  because  it  contravenes  the  exception  in  the  Act 
of  the  Union. 
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The  exclusive  power  of  legislating^  upon  the  subject  of 
education  is,  by  the  OSrrl  section  of  that  Act,  conferred 
upon  the  Legislature  of  each  Province,  subject  to  the 
reservation  of  the  rights  of  any  class  of  persons  with 
'■espect  to  denominational  schools. 

Every  one  acquainted  with  the  history  of  the  Prov- 
inces which  comprised  Canada  before  the  Union  knows 
the  leason  for  the  insertion  of  some  of  the  ])ro visions  of 
this  section.  It  was  found  to  be  the  only  mode  of  solv- 
ing a  question  that  had  caused  sei'ious  difficulty  with  the 
Government  and  Legislature  of  that  Province. 

Paragraphs  two  and  three  were  constructed  to  soothe 
and  settle  these  difficulties,  and  at  present  only  ai)ply  to 
that  Province,  now  consisting  of  Ontario  and  Quebec, 
where  schools  were  in  operation  at  the  Union,  answer- 
ing the  description  given  them  in  these  paragraphs. 

Whether  the  fourth  paragraph  applies  to  any  other 
law  than  such  as  is  referred  to  in  the  third  paragraph,  it 
is  not  necessary  to  consider,  as  the  constitutionality  of 
the  School  Act  depends  entirely  upon  the  meaning  of 
the  first  paragraph. 

The  simple  question  for  solution  is,  does  the  Common 
Schools  Act,  1871,  prejudicially  affect  any  right  or  privi- 
lege with  respect  to  denominational  schools,  which  any 
class  of  i)ersons  had  by  law  in  the  Province  at  the  time 
of  the  Union  ?  It  is  not  merely  a  right  or  privilege. 
A  denominational  right  or  privilege,  of  itself,  if  any  such 
existed,  would  not  alone  make  the  Common  Schools  Act 
unconstitutional.  It  must  be  a  right  or  privilege  with 
respect  to  a  denominational  school,  which  a  class  of  per- 
sons had  by  law  at  the  Union,  which  is  prejudicially 
affected  by  this  Act,  to  render  it  unconstitutional. 

It  appears  to  me,  that  the  first  enquiry  is — What  is  a 
denominational  school  ?  In  my  opinion,  it  is  a  school 
under  the  exclusive  government  of  some  one  denomina- 
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tion  of  Christians,  Mnd  where  the  tenets  of  that  denom- 
ination arc  taught.     But  assume  that  a  school  ans\verin*f 
either  of  these  requisites  is  a  «lenoininational  school,  and 
this  is  the  lowest  ground  upon  which  it  can  be  put,  and 
then  examine  the  laws  in  force  at  the  time  of  the  Union, 
to  ascertain  if  any  such  school  then  existed  by  law,  and 
if  the  right  of  any  class  of  persons  therein  has  been 
prejudicially  afi'ected  by  the  Common  Schools  Act.    There 
were  denominational  schools  at  the  Union,  such  as  the 
Varley  School  in  St.  John,  the  Sackville  Academy,  the 
Madras  School,  and  the  like,  but  they  are  not  touched 
by  the  Common  Schools  Act,  1871  ;  they  remain  in  the 
enjoyment  of  all  the  rights  they  had  at  the  Union.     The 
Act  20  Vict.  c.  9,  intituled  "  An  Act  relating  to  Parish 
Schools,"  with  some  unimportant  amendments  not  affect- 
ing the  present  question,  was  in  force  at  the  Union.     As 
it  has  been  superseded  by   the   Common   Schools   Act, 
1871,  which  is  objected  to,  we  must  refer  to  its  pro- 
visions to  ascertain  whether  it  authorized  any  denomina- 
tional school ;  for  if  it  did  not,  then  the  Act  under  con- 
sideration has  not  in  any  of  its  provisions  prejudicially 
affected   any   right   or   privilege   any    class   of   persons 
enjoyed  at  the  Union.     The  "^'^ery  title  of  the  Act  pro- 
claims its  unsectarian  character  a,:  fully,  to  my  mind,  as 
the   positive   enactment   of  the   Act  of   1871,  that  the 
schools  conducted  under  its  provisions  should  be  non- 
sectarian — a  useless  provision  in   an    Act  which  alone 
provided  for  the  establishment  of  such  schools.     Parish 
schools,  that  is,  schools  in  and  for  every  parish  in  the 
Province,  according  to  the  political  division  of  the  Prov- 
ince into  counties,  towns,  and  parishes,  distributed  and 
sustained  by  public  aid  according  to  the  population  and 
extent  of  each  parish, — the  number  and  classes  of  the 
schools  must,  in  the  very  nature  of  things,  be  other  than 
denominational. 
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I  will  now  refer  to  the  provisions  of  the  Act,  and 
see  if  there  is  any  authority  for  the  establishment  of 
a  denominational  school  under  it,  or  any  countenance 
in  tlio  Act  for  such  a  school.  The  Governor  in  Council 
appoints  the  Superintendent  of  Schools,  who,  with  the 
Governor  and  three  members  of  the  Executive  Council, 
constitute  the  Board  of  Education.  The  inspection  of 
the  schools  is  done  altogether  by  political  agency.  The 
Governor  in  Council  is  authorized  to  divide  the  Prov- 
ince into  four  districts,  and  appoint  one  Inspector  for 
each  district.  The  Board  of  Education,  a  purely  political 
body,  makes  rules  and  regulations  for  the  organization 
and  government  of  the  schools,  and  such  other  regu- 
lations as  may  be  deemed  necessary  to  carry  the  Act 
into  effect.  There  was  no  restriction  whatever  upon  the 
power  of  the  Board  in  this  respect.  The  Board  regulates 
the  mode  of  licensing,  examining,  classifying,  and  paying 
the  teachers,  and  prescribes  the  duties  of  the  Inspectors. 
The  Superintendent,  a  political  officer,  has  the  general 
dii-ection  and  supervision  of  the  schools,  subject  to  the 
order  of  the  Board.  Each  parish  was  to  be  divided  into 
school  districts  by  three  trustees  annually  elected  by  the 
ratepayers,  at  the  same  time  and  in  the  same  manner  as 
other  town  or  parish  officers  were  elected,  and  subject  to 
the  .same  penalties  and  disabilities,  with  the  same  pro- 
vision for  appointing  them,  in  case  of  failure  in  the  elec- 
tion. They  employ  the  teachers,  and  may  dismiss  them, 
subject  to  an  appeal  to  the  Board  of  Education.  They 
are  to  examine  the  schools,  and  apportion  the  money 
raised  by  assessment,  when  so  raised,  amongst  the  differ- 
ent schools.  Each  school  was  under  the  immediate 
supervision  of  a  school  committee  elected  annually  by 
the  ratepayers  of  the  district.  They  were  empowered 
to  admit  free  scholars,  and  children  of  poor  parents  at  a 
reduced  rate.      The  law  also  provided   for  a  superior 
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school  in  each  parish,  thus  also  su])plying  the  means  for 
higher  education.  The  teachers,  both  male  and  female, 
wer  divided  into  three  classes,  with  an  appropriate 
allowance  to  each  class  from  the  Provincial  Treasurv, 
and  with  duties,  as  to  th(!  subjects  taught,  prescriVied  in 
the  Act  for  each  class.  It  provided  for  a  school  library 
in  each  district,  by  a  money  grant  in  aid  of  the  amount 
raised  in  the  locality  for  that  ))urpose,  and  placed  the 
selection  of  books  under  the  control  of  the  Board  of 
Education  ;  but  expressly  excluded  works  of  a  licentious, 
vicious,  or  immoral  tendency,  or  hostile  to  the  Christian 
religion,  or  works  on  controversial  theology.  This  is  the 
only  part  of  the  law  in  which  anything  of  a  denomina- 
tional character  is  referred  to  in  any  way ;  and  it  shews 
how  jealous  the  Legislature  was  in  guarding  the  law,  and 
in  preserving  the  schools  from  any  denominational  or 
sectarian  tendency.  Provision  was  made  for  the  educa- 
tion of  the  children  of  the  whole  people,  in  schools  -^^ 
every  grade,  and  by  teachers  of  both  sexes  ;  and  by  the 
superior  school,  the  wants  of  higher  etlucation  were  pro- 
vided. The  whole  machinery  of  the  Act  is  designed  to 
make  the  schools  common  to  the  child  of  every  man, 
irrespective  of  his  religious  opinions.  The  Act  recognises 
the  agreement  of  the  inhabitants  of  any  locality  with  a 
teacher  licensed  by  the  Board  of  Education,  when  they 
have  provided  a  sufficient  school-house  and  secured  the 
necessary  salary,  raised  by  voluntary  contribution  or 
tuition  fees.  It  contains  provision  for  voluntary  assess- 
ment in  the  district,  parish,  or  county  where  the  rate- 
payers determine  to  adopt  that  mode  of  supporting  the 
schools ;  and  in  such  case  the  schools  are  declared  to  be 
free  to  the  children  of  all  the  inhabitants.  The  system 
is  prescribed  by  the  Board  of  Education ;  the  localities 
take  an  active  part  in  the  establishment  and  government 
of  the  schools,  subject  to  the  general  control  of  the  Gov- 
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ornmeiit.  The  local  agency  is  exercised,  and  the  local 
officers  ap[)ointe(l,  in  the  same  manner  as  for  the  govern- 
ment and  support  of  the  poor,  the  high\va3's,  or  any  other 
local  or  parochial  object.  Neither  class,  creed,  nor  colour, 
affect  or  intluence  the  one  more  than  the  other.  The 
only  qualification  for  the  electors  of  any  officer  is  that 
they  are  to  be  ratepayers  u|)on  real  or  personal  property 
or  income.  No  cla.ss  or  creed  ha<l,  under  the  Act,  any 
peculiar  right,  either  in  the  general  government  of  the 
whole  Province,  or  in  any  parish  or  .school. 

Now, when  all  this  machinery  for  working  thc/Vct  relat- 
ing to  Parish  Schools  liail  been  made,  is  it  not  a  striking 
proof  of  the  detei-mination  of  the  Legi-slature  to  avoid  the 
very  thing  which  it  is  contended  the  Act  authorizes  ;  by  re- 
-itricting  the  power  of  the  Board  of  Erlucation  to  make  rules 
and  regulations  in  this  respect,  and  expressly  excluding 
from  the  school  libraries  works  hostile  to  the  Christian  re- 
ligion, or  works  on  controversial  theology  ;  while  it  left  the 
inhabitants  free  to  elect  their  local  agents,  who  should 
employ  their  teachers,  and  look  after  the  schools.  To 
secure  to  every  man,  and  the  child  of  every  man,  a  just 
equality  with  regard  to  his  religious  faith,  it  enacted,  in 
effect,  that  the  great  leading  principles  of  Christianity 
should  be  inculcated  in  the  schools  ;  but  there  should  not 
be  in  the  library  a  book  upon  controversial  theology,  or, 
in  other  words,  with  denominational  teaching.  What 
sort  of  denominational  school  would  that  be  where  the 
master  would  not  be  aided  in  his  dogmatic  teaching  by 
the  writincjs  of  men  of  his  own  faith  ?  When  a  denomina- 
tional  school  is  established,  how  strictly  this  is  provided 
for.  Take  any  one  of  the  Acts  on  our  statute  book,  and 
examine  its  provisions.  I  will  refer  to  the  Act  incorpo- 
rating the  trustees  of  the  Wesleyan  Academy  at  Mount 
Allison,  Sackville  (12  Vict.  e.  Go).  The  11th  .section  is  as 
follows : — "  No  person  shall  teach,  maintain,  promulgate 
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or  enforce  any  religions  doctrine  or  practice  in  the  said 
Acadoiuy,  or  any  other  department  thereof,  or  in  any 
religious  services  hehl  upon  the  said  prenii.scs,  contrary 
to  what  is  contained  in  certain  Notes  of  the  New  Testa- 
ment, commonly  reported  to  be  tlie  Notes  of  tlie  said  llov. 
John  Wesley,  A.M.,  and  in  the  first  four  volumes  of 
Sermons,  commonly  reported  to  have  been  written  and 
published  by  him."  Take  the  cliarter  of  the  Madras 
School,  or  any  other  Act,  and  the  same  strict  provision  for 
dogmatic  teaching  is  made.  I  pass  by  the  Colleges, 
which  were  referred  to  by  the  counsel  on  the  argument 
on  this  rule,  a.s  not  material  to  the  enquiry,  if  they  are 
within  the  category  contended  for.  I  can  hardly  imagine 
any  stronger  illustration  of  the  principle  that  pervades 
the  whole  Act  relating  to  Parish  Schools,  than  the  Ian- 
guage  of  the  eightli  paragraph  of  the  fourth  section,  which 
thus  restrains  the  legislative  power  of  the  Board  of  Edu- 
cation. It  is  as  follows : — "  To  provide  for  the  establish- 
ment, regulation,  and  government  of  school  libraries,  and 
the  selection  of  books  to  be  used  therein ;  but  no  works 
of  a  licentious,  vicious,  or  immoral  tendency,  or  hostile  to 
the  Christian  religion,  or  woi'ks  on  controversial  theology, 
shall  be  admitted," 

It  has  been  urged  that  the  sixth  paragraph  of  sec- 
tion 8  countenanced  denominational  teaching.  I  think 
no  one  can  read  that  section,  and  fail  to  discern  that 
it  enacts  the  very  contrary.  The  words  of  the  para- 
graph are: — "Eve.y  teacher  shall  take  diligent  care, 
and  exert  his  best  endeavours  to  impress  on  the  minds 
of  the  children  committed  to  his  care  the  principles  of 
Christianity,  morality,  and  justice,  and  a  sacred  regard 
to  truth  and  honesty,  love  of  their  country  loyalty, 
humanity,  and  a  universal  benevolence,  sobriety,  industry 
and  frugality,  chastity,  moderation  and  temperance,  order 
and   cleanliness,    and  all  other  virtues   which  are  the 
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ornaments  of  human  society."  Surely  it  cannot  be  dis- 
puted that  this  can  be  done  without  any  denominational 
teaching,  or,  in  the  language  of  the  statute,  without 
entering  upon  controversial  theology.  There  are  certain 
great  fiindameiital  principles  of  Christianity,  common  to 
all,  that  may  be  enforced,  without  trenching  upon  debat- 
able ground.  Take  the  Sermon  on  the  Mount,  or  any  of 
the  lessons  of  the  Great  Teacher  himself,  for  example. 
To  avoid  any  abuse  of  this  duty  or  privilege  of  the 
teacher  in  the  parish  schools,  the  Legislature  proceeds 
further  to  enact — "  but  no  pupil  shall  be  required  to  read 
or  study  in  or  from  any  religious  book,  or  join  in  any  act 
of  devotion  objected  to  by  his  parents  or  guardians." 
Here  is  a  positive  enactment  against  denominational 
teaching.  Knowing  it  to  be  possible  for  a  designing 
teacher,  under  colour  of  the  authority  to  impress  upon  the 
minds  of  the  children  the  principles  of  Christianity,  and 
all  other  virtues,  stealthily  to  teach  doctrines  of  a  denom- 
inational or  sectarian  character,  and  to  protect  the  child 
from  the  influence  of  such  teaching,  the  parents  are  em- 
powered to  interfere  and  withdraw  the  child  from  any 
such  teaching,  or  from  joining  in  any  act  of  devotion 
having  such  a  tendency. 

The  paragraph  then  proceeds  thus — "  and  the  Board  of 
Education  shall,  by  regulation,  secure  to  all  children 
whose  parents  or  guardians  do  not  object  to  it,  the  read- 
ing of  the  Bible  in  parish  schools."  What  is  there 
denominational  in  thus  inculcating  the  principles  of 
Christianity,  and  all  other  virtues,  which  are  the  orna- 
ments of  human  society  ?  What  better  mode  could  be 
adopted  than  by  reading  portions  of  the  Bible?  It 
certainly  is  not  a  denominational  book.  It  is  the 
common  standard  of  faith  and  practice  to  all  Christians. 
To  it  they  all  appeal.  Where  are  such  ennobling 
thoughts  as  in  the  Bible  ?  It  is  said  to  be  an  historical 
31 
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fa^t  that  when  the  question  of  reading  the  Bible  in  the 
common  schools  of  one  of  the  cities  on  this  continent  was 
debated,  the  Jews  voted  for  it,  on  the  ground  that  it  was 
well  adapted  to  the  instruction  of  children,  because  of 
the  sublime  principles  of  morality  it  contained. 

Though  the  Bible  is  regarded  as  the  great  charter  of  our 
salvation,  as  the  revelation  of  the  will  of  God  to  man,  emi- 
nent divines  in  one  branch  of  the  Church  Catholic  object 
that  some  words,  some  expressions,  some  sentences,  are 
incorrectly  rendered  in  our  ordinary  English  version, 
and  recognise  another  version  as  being  a  more  correct 
interpretation  of  such  words,  expressions,  and  sentences. 
The  Legislature,  with  the  same  object  of  preventing  any 
denominational  right,  enacts — "  and  the  Bible,  when  read 
in  parish  schools  by  Roman  Catholic  children,  shall,  if 
required  by  their  parents  or  guardians,  be  the  Douay 
version,  without  note  or  comment;"  the  very  words 
"  without  note  or  comment,"  of  themselves,  are  significant 
proofs  of  the  intention  of  the  Legislature. 

Assuming  that  the  Bible  is  a  denominational  book,  and 
I  cannot  think  any  one  will  seriously  contend  that  it  is, 
and  that  this  provision  created  a  right — a  denominational 
right,  if  you  please — that  will  not  help  the  ultra  vires 
argument ;  because  if  it  were  so,  it  is  a  right  or  privilege 
which  a  class  of  persons  had  by  law  at  the  Union,  to 
have  the  Bible  read  in  a  parish  school,  not  in  a  denomi- 
national school,  and  that  is  not  a  right  secured  by  the 
B.  N.  A.  Act,  1867,  even  if  it  existed.  I  have  endeavoured 
to  ascertain  the  true  con-struction  of  the  Act  relating  to 
Parish  Schools,  as  the  only  Act  affecting  the  question ;  I 
include  the  amendments,  which  are  not  important. 
Every  other  Act  which  confers  upon  any  denomination 
a  right  or  privilege  with  respect  to  denominational 
schools,  i.^  left  unrepealed,  so  that  no  right  or  privilege 
enjoyed  by  any  class  of  persons  under  any  such  Act  is 
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prejudicit.lly  or  in  any  way  affected  by  the  Act  under 
consideration. 

I  will  nov^  refer  very  briefly  to  the  34  Vict.  c.  21, 
intituled  "  An  Act  relating  to  Common  Schools."  It  is 
substantially  the  same  as  the  Act  of  1858,  relating  to 
Parish  Schools.  The  Board  of  Education  is  the  same, 
with  the  addition  of  the  President  of  the  Universitv.  It 
has  the  same  large  powers.  The  duties  of  the  Superin- 
tendent are  the  same.  The  number  of  Inspectors  is 
increased,  with  smaller  districts  for  each,  but  with  duties 
very  similar  to  what  they  discharged  under  the  old  law. 
The  trustees  are  appointed  in  the  same  manner  as  under 
the  old  law,  and  discharge  much  the  same  duties,  includ- 
ing the  duties  of  the  school  committee.  The  teachers 
are  classified  and  paid  as  in  the  old  law.  Superior 
schools  are  provided  for,  and  libraries,  upon  the  same 
principle.  The  only  difference  that  I  can  discover  arises 
from  the  different  modes  of  supporting  the  school. 
Under  the  Act  of  1871,  the  portion  of  the  support 
furnished  by  the  inhabitants  is  raised  by  assessment; 
and  in  the  machinery  and  provision  necessary  for  work- 
ing this  out,  and  the  different  modes  of  paying  and 
supporting  the  schools,  that  it  involves,  is  the  only 
difference.  In  other  respects  this  Act  provides  for  the 
attainment  of  the  same  object  by  ihe  same  means.  It  is 
said  that  there  is  no  j  rov'j  on  requiring  the  reading  of 
the  Bible  in  the  schools.  The  Boavd  of  Education  may 
by  regulation  provide  for  it,,  as  in  the  Act  relating  t^. 
Parish  Schools.  If  it  were  otherwise,  it  would  not  help 
the  ultra  vires  ai'gument,  unless  the  school?!  could  be 
shewn  to  be  denominational. 

Upon  the  argument  it  was  contended  that  some  of  the 
regulations  interfered  with  the  rights  of  a  cla'is  of 
persons.  I  confess  I  was  unable  to  discover  flm  bearing 
of  that  argument  upon  the  question.     H^jw,  if  the  law 
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were  good,  a  bad  regulation — if  such  there  was — would 
affect  it  ?  Assume  that  this  contention  is  correct,  and 
that  it  prejudicially  affects  the  right  that  a  class  of 
persons  had  at  the  Union,  such  a  right,  if  it  existed,  is 
not  saved  by  the  B.  N.  A.  Act,  18G7  ;  because  it  would 
be  a  right  or  privilege  with  respect  to  a  parish  school, 
and  not  to  a  denominational  school.  I  cannot  discover 
that  the  regulations  have  anything  to  do  with  the  ques- 
tion of  the  power  of  the  Legislature  to  pass  the  Act,  or 
can  form  any  guide  in  the  interpretation  of  it.  It 
appears  to  me  that  under  either  of  the  Acts  of  1858  or 
1871,  it  was  competent  for  the  Board  of  Education  to 
make  any  of  the  regulations  referred  to';  whether  they 
exercised  their  powers  wisely  or  unwisely,  under  the  Act 
of  1871,  is  another  question.  The  propriety  of  the  regu- 
lations objected  to  is  a  question  of  public  policy,  upon 
which  I  am  no^  called  upon  to  express  an  opinion.  I 
may,  as  an  individual,  entertain  a  very  strong  opinion  as 
to  its  policy.  As  a  judge,  all  I  feel  called  upon  to  do  is 
to  consider  its  legality,  and  for  myself,  on  that  point,  I 
entertain  no  doubt.  I  am  therefore  of  opinion  that  the 
Rule  should  be  discharged. 


HI 


Wetmore,  J. : — 

While  fully  concurring  in  the  opinion  of  my  learned 
brethren  as  to  the  constitutionality  of  the  Common 
Schools  Act,  1871,  I  do  not  wish  to  be  understood 
as  expressing  a  partici[)ation  in  any  doubt  whatever 
as  to  the  regulations  of  the  Board  of  Educcition.  I 
think  the  only  question  properly  before  the  Court  is  as 
to  the  Act  itself,  and  not  as  to  the  regulations.  We  are 
only  called  upon  to  decide  whether  or  no,  the  Schools 
Act,  or  any  part  of  it,  is  ultra  vires;  and  upon  the 
decision,  the  assessments,  to  set  which  aside  the  applica- 
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tion  is  made,  are  to  be  affected.  If  the  Act  itself  is  not 
ultra  vires,  I  do  not  see  how  the  promulgation  of  any 
regulation,  even  supposing  it  to  be  one  which  the  Schools 
Act  would  not  warrant,  or  to  be  in  violation  of  the 
provisions  of  section  93,  sub-section  i,  of  the  B.  N.  A. 
Act,  1867,  can  affect  the  case  any  more  than  assessors 
acting  in  violation  of  the  law  under  which  an  assessment 
is  imposed,  would  affect  the  law  authorizing  the  assess- 
ment. In  such  Cttse,  if  the  assessment  is  imposed  in  a 
manner  not  warranted  by  law,  parties  aggrieved  would 
have  their  remedy  for  obtaining  relief;  and  so,  with 
reference  to  a  regulation  sought  to  be  established  by  the 
Board  of  Education.  If  that  body  should  exceed  the 
power  given  by  law  in  such  case,  the  regulation  would 
not  have  the  support  of  law  to  uphold  it,  and  therefore 
could  not  be  maintained ;  but  the  law,  nevertheless, 
would  remain  in  full  force  and  authority.  The  applica- 
tion to  this  Court  is  simply  to  set  aside  an  assessment 
in  consequence  of  the  invalidity  of  the  law ;  it  does  not 
touch  the  regulations ;  and  though  they  have  been 
referred  to  by  counsel  in  the  argument,  it  does  not  seem 
to  me  they  are  before  us  in  such  a  way  as  to  call  for  a 
decision,  or  the  expression  of  an  opinion  upon  any  one  of 
them.  Indeed,  I  do  not  see  that  a  most  positive  and 
direct  expression  by  the  Court,  as  to  the  legality  or 
illegality  of  any  of  the  regulations,  would  in  the  slightest 
degree  affect  the  constitutionality  or  unconstitutionality 
of  the  law ;  and  I  therefore  purposely  abstain  from 
expressing  my  opinion  upon  any  one  of  the  regulations. 
Should  a  question  arise  respecting  the  regulations,  or 
should  a  decision  upon  them  be  necessary  for  any  other 
matters  before  the  Court,  then,  of  course,  I  would  be 
required  to  express  my  opinion;  until  it  does  arise,  I 
decline  doing  so :  to  use  an  expression  of  Cockburii,  C.  J., 
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1873  in  Rimini  v.  Van  Praagh  (1) — "It  will  be  time  enough  to 

Ex  PARTE  do  80,  when  the  necessity  arises." 
Renaud. 

wetmore,  J.  Rule  for  a  Certiorari  discharged.  (2) 


1 


«=- 


(1)  L,  R.  8  Q.  B.,  p.  4. 

(2)  [The  following  note  of  the 
judgment  of  the  Privy  Council  as  to 
the  New  Brunswick  School  Law  is 
taken  from  the  Times  of  July  18, 
187'i.  The  judgment  is  not  given  in 
the  regular  reports.] 

Maker  v.  Thk     -wn  of  Po  ?>tland. 

This  was  an  '.i  ^.  from  the 
Supreme  Court  of  N-  Brunswick, 
in  reference  to  the  ed^:-  ..'on  ques- 
tion, and  involved,  it  was  stated,  an 
important  question  as  to  the  Roman 
Catholic  inhabitants,  under  the 
Common  Schools  Act,  1871. 

Mr.  Joseph  Brown,  Q.C.,  and  Mr. 
Buff,  Q.C.  (of  the  Canadian  Bar), 
were  for  the  appellant ;  Sir  John 
Karslake,  Q.C,  Mr.  Covoie,  Q.C, 
and  Mr.  King,  Q.C.  (the  Attorney- 
General  for  New  Brunswick),  for 
the  respondents. 

The  appellant,  one  of  the  Roman 
Catholics  of  New  Brunswick,  was 
assessed  in  1872  under  the  Common 
Schools  Act.  The  assessment  was 
made  by  the  assessors  of  taxes  for 
the  town  of  Portland.  The  warrant 
was  issued  by  the  Town  Council,  in 
pursuance  of  a  requisition  of  the 
Board  of  School  Trustees.  The  ap- 
pellant felt  aggrieved,  as  a  Roman 
Catholic,  and  applied  to  the  Supreme 
Court  for  a  rule  nisi,  calling  on  the 
Town  Council  to  shew  cause  why  a 


writ  of  certiorari  should  not  be  issued 
to  bring  the  order  of  assessment  into 
Court,  with  the  view  of  its  being 
quashed.  It  was  alleged  that  the 
Common  Schools  Act,  under  which 
the  assessment  was  made,  was  void, 
as  having  been  passed  in  contraven- 
tion of  the  B.  N.  A.  Act,  1867,  the 
93rd  section  of  which  provided  that 
in  each  Province  the  Legislature 
might  exclusively  make  laws  in  rela- 
tion to  education,  according  to  the 
provisions  set  forth,  one  of  which 
was  that  nothing  in  any  such  law 
should  prejudicially  afifect  any  right 
or  privilege  with  respect  to  denomi- 
national schools,  which  any  class  of 
persons  had  by  law  in  the  Province 
at  the  Union. 

Mr,  Brown  and  Mr.  Jhiff  were 
heard  in  support  of  the  appeal,  and 
a  discussion  arose  on  "denomina- 
tional schools  "  in  New  Brunswick. 

Lord  Justice  James,  after  confer- 
ring with  the  other  members  of  the 
Committee,*  gave  judgment  without 
calling  on  the  respondents.  Their 
Lordships  concurred  in  the  opinions 
of  the  Court  below,  and  would 
advise  Her  Majesty  that  the  appeal 
be  dismissed  with  costs. 

*  Present :— SiB  James  Colvilib, 
Lord  Justice  James,  Lord  Justice 
Mbllish,  Sir  Montague  Smith, 
and  Sir  Robert  P.  Collier. 
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McAlmon  v.  Pine. 


1874 


% 


[Reported  2  Pugsley,  44.] 

Jmolvency — Gaol  limits,  power  to  alter— SO  Vict.  c.  S8 ;  31  Vict.  c. 

29,  N.  B. 

The  Legislature  of  New  Brunswick  prior  to  the  Union  passed  an 
Act  extending  the  gaol  limits.  This  Act  was  not  to  come  into 
operation  until  April  1, 1868  and  before  that  date  but  after  the 
Union  it  was  repealed  by  a  subsequent  enactment : 

Held,  that  the  subject  of  gaol  limits  does  not  so  relate  to  insolvency 
as  to  make  the  repealing  Act  vXtra  vires. 

Appeal  from  the  Kent  County  Court. 

The  defendant,  P.,  having  been  arrested  at  the  suit  of 
the  plaintiff,  entered  into  a  limit  bond  with  sureties ; 
the  condition  of  the  bond  being  that  P.  would  not  leave 
the  "  limits  of  the  gaol  of  Kent  County."  By  an  Act  of 
the  Legislature  of  New  Brunswick,  30  Vict.  c.  28,  the 
gaol  limits  were  made  to  extend  over  the  whole  county. 
This  Act  was  not  to  come  into  operation  until  the  first 
day  of  April,  A.D.  1868,  and  before  that  period  it  was 
repealed  by  Act  31  V"ict.  c.  29.  P.,  having  gone  beyond 
three  miles  from  the  gaol,  which  were  the  limits  previous 
to  the  passing  of  the  Act  30  Vict.,  the  present  action 
was  brought  on  the  bond.  It  was  contended  on  the  part 
of  the  defendants  that  the  Legislature  of  New  Brunswick 
had  no  power  to  pass  the  latter  Act,  as  it  related  to 
insolvency  and  was  ultra  vires  of  the  Local  Legislature, 
being  passed  since  the  B.  N.  A.  Act. 
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1874  The  County  Court  Judge  having  decided  against  the 

McAlmon    defendants,  they  now  appealed  to  this  Court. 

V. 

^Iff-  Mr.  Needham,  Q.C.,   for  the  appeal. 

Statement. 

Mr.  E.  L.  Wetmore,  contra,  was  not  called  on. 

Per  Curiam  :    We  do  not  think  there  is  anything  in 
this  point. 

Appeal  dismissed  with  costs. 
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Regina  v.  McMillan  et  al. 

[Reported  2  Pugsley,  110.] 

Licenses,  power  to  make  laws  respecthig — 33  Vict.  c.  23,  N.  B. 

Provincial  Legislatures  can  impose  fines  and  penalties  for  selling 
liquor  without  license. 

A  rule  nisi  for  a  certiorari  to  quash  a  conviction  of  one 
Sarah  McGloskey  for  selling  spirituous  liquors  without  a 
license  having  been  obtained. 

Mr.  Rainsford  shewed  cause. 

Mr.  E.  L.  Wetmore  supported  the  rule. 

The  judgment  of  the  Court  was  delivered  by 

Allen,  J. : — 

This  was  an  application  to  quash  a  conviction  of  Sarah 
McGloskey  for  selling  spirituous  liquors  without  a  license, 
before  the  defendants,  two  Justices  of  the  Peace  for  the 
County  of  Northumberland. 

One  of  the  objections  taken  to  the  conviction  was,  that 
the  Act  33  Vicfc.  c.  23,  under  which  the  proceedings  were 
taken,  was  ultra  vires,  and  consequently  that  the  Justices 
acted  without  jurisdiction. 

The  first  section  of  this  Act  repeals  the  fourth  section 
of  the  17  Vict.  c.  15,  which  authorized  the  General  Ses- 
sions to  grant  tavern  licenses  to  persons  residing  in 
remote  situations,  for  the  sum  of  £2.  Section  two 
declares  that  notwithstanding  anything  contained  in  the 
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V. 

McMillan. 
AUen,  J. 


Act  17  Vict.  c.  15,  no  license  shall  be  granted  in  any 
parish  in  this  Province,  when  two-thirds  of  the  resident 
ratepayers  in  such  parish  shall  petition  the  Sessions 
against  issuing  any  licenses.  This  section  was  repealed 
by  the  Act  34  Vict.  c.  6,  which  prohibits  the  granting  of 
licenses  when  a  majority  of  the  resident  ratepayers  in  a 
parish  petition  against  it. 

As  to  the  constitutionality  of  these  sections,  it  is 
sufficient  to  say,  that  there  was  no  evidence  of  any 
petition  to  the  Sessions  of  Northumberland  against 
granting  licenses,  nor  of  any  application  by  Mrs.  McClos- 
hey  to  the  Sessions  for  a  license,  or  any  refusal  by  them 
to  grant  her  a  license.  No  question,  therefore,  arises 
in  this  case  as  to  the  validity  of  those  sections  of  the 
Act.  (1) 

As  to  the  third  se-tion  of  the  Act,  which  imposes  the 
penalties  for  selling  liquor  without  license,  and  provides 
the  mode  of  recovery,  we  are  not  satisfied  that  it  is  ultra 
vires.  By  the  B.  N.  A.  Act,  1867,  sec.  92,  sub-sec.  9,  the 
Local  Legislature  is  authorized  to  make  laws  {inter  alia) 
relating  to  "  shop,  saloon,  tavern,  auctioneer  and  other 
licenses,  in  order  to  the  raising  of  a  revenue  for  Provin- 
cial, local,  or  municipal  purposes,"  and  by  sub-sec.  15  it 
is  authorized  to  legislate  for  the  "  imposition  of  punish- 
ment by  fine,  penalty,  or  imprisonment  for  enforcing  any 
law  of  the  Province  made  in  relation  to  any  matter 
coming  within  any  of  the  classes  of  subjects  enumerated 
in  this  section." 

The  Local  Legislature,  then,  have  the  clear  right  to 
make,  laws  respecting  tavern  licenses,  and  to  impose 
fines,  penalties,  etc.,  for  enforcing  such  laws. 

It  has  been  contended,  however,  that  by  directing  the 
manner  in  which  such  fines  are  to  be  recovered,  the  pro- 

(1)  [See  Keefe  v,  McLennan,  ai^,  p.  400.] 
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visions  of  the  B.  N.  A.  Act,  1867,  s.  91,  sub-s.  27,  giving 
to  the  Parliament  of  Canada  the  exclusive  power  to  legis- 
late upon  the  "  Procedure  in  criminal  matters,"  is  invaded — 

» 

the  imposition  of  fines  and  imprisonment  being  a  proceed- 
ing in  a  criminal  matter.  See  Atty.-Oen.  v.  Radlof  (1) ; 
Cattell  V.  Ireson  (2) ;  Parker  v.  Green  (3). 

It  may  be  questionable  whether  the  Local  Legislature 
have  exceeded  their  powers  by  this  section  (4),  as  they 
clearly  have  the  right  to  establish  Provincial  Courts  both 
of  civil  and  criminal  jurisdiction  (sub-sec.  14). 

But  if  they  have  exceeded  their  powers,  the  excess 
only — that  is,  the  mode  pointed  out  for  the  recovery  of 
the  fines — would  be  void ;  and  then  no  mode  of  proceeding 
for  the  recovery  of  the  fines  would  be  prescribed  by  the 
Act,  and  in  such  case  the  provision  of  the  1  Rev.  Stat.,  c. 
161,  sec.  32,  would  apply.  That  section  provides  that 
where  no  particular  mode  is  prescribed  for  the  recovery 
of  penalties,  they  may  be  recovered  with  costs  before  a 
Justice  of  the  Peace,  where  the  penalty  does  not  exceed 
£10,  and  before  two  Justices  where  it  does  not  exceed 
£20,  under  the  chapter  relating  to  summary  convictions 
before  Justices  out  of  Sessions.  The  conviction  in  this 
case  would  therefore  be  good,  either  under  this  Act,  33 
Vict.  c.  23,  or  mder  the  Revised  Statutes.  Consequently 
there  is  no  objection  to  the  conviction  on  this  ground. 


(1)  10  Ex.  84. 

(2)  E.  B.  &  E.  91. 

(3)  2  B.  &  S.  299. 

(4)  LSee  as  to  the  power  of  a  Local 
Legislature    to    regulate  procedure 


aflFecting  the  penal  laws  which  such 
Legislature  has  authority  to  enact. 
Pope  V.  Griffith  and  other  cases; 
ante,  pp.  291-314.] 
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NEW  BRUNSWICK  SUPREME  COURT. 
Whittier  v.  Diblee. 

[Reported  2  Piigsley,  S4S.] 

Procedure  in  civil  matters— S2-SS  Vict.  c.  29,  s.  134,  ■£*• 

Qiuere,  whether  the  Dominion  Act  32-33  Vict.  c.  29,  a.  134,  rela- 
ting to  costs  in  actions  against  Justices,  is  not  rdtra  vires  of 
the  Federal  Parliament  as  relating  to  procedure  in  a  civil 
matter. 

This  was  an  action  of  trespass  for  assault  and  false  im- 
prisonment of  the  female  plaintiff,  tried  before  Fisher,  J.,  at 
the  Carleton  Circuit  in  September,  1873.  The  defendant 
was  a  Justice  of  the  Peace,  and  professed  to  act  under  the 
Statute  of  Canada  32-33  Vict.  c.  20,  s.  56.  The  learned 
Judge  non-suited  the  plaintiff. 

In  the  following  Michaelmas  Term  a  rule  nisi  was 
obtained  to  set  aside  the  nonsuit. 

April  20th,  1874),  Mr.  G.  H.  B.  Fisher  shewed  cause, 
and  referred  on  the  question  of  costs  to  the  Statute  of 
Canada  32-33  Vict.  c.  29,  by  sees.  130  and  134  of 
which  it  is  provided,  that  in  all  actions  and  prosecutions 
to  be  commenced  against  any  person  for  anything  pur- 
porting to  be  done  in  pursuance  of  any  Act  of  the  Par- 
liament of  Canada  relating  to  Criminal  Law,  "if  a 
verdict  passes  for  the  defendant,  or  the  plaintiff  becomes 
nonsuit,  or  discontinues  any  such  action  after  issue 
joined,  or  if,  upon  demurrer  or  otherwise,  judgment  be 
given  against  the  plaintiff,  the  defendant  shall  recover 
his  full  costs  as  between  attorney  and  client,  and  shall 
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have  the  like  remedy  for  the  same  as  any  defendant  hath 
by  law  in  other  cases,  and  though  a  verdict  or  judgment 
bo  given  for  the  plaintiff  in  any  such  action,  such  plain- 
tiff shall  not  have  costs  against  the  defendant,  unless  the 
Judge,  before  whom  the  trial  shall  be,  certifies  his 
approval  of  the  action." 

Mr.  E.  L.  Wetmore  in  support  of  the  rule. 

The  question  of  costs  raised  by  the  learned  counsel  is 
of  no  importance  here;  but  that  section  (s.  134<)  of  the 
Dominion  Act  is  clearly  ultra  vires  as  it  relates  to  pro- 
cedure in  a  civil  matter,  which  is  entirely  within  the 
jurisdiction  of  the  Local  Legislature.  (Ritchie,  C.  J.: 
That  question  does  not  arise  here,  but  I  think  it  worthy 
of  all  consideration.) 


1S74 
Whitttkk 

V. 
DiBLKE. 

Argumknt. 
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Armstrong  v.  McCutchin. 

[Repm^dS  Puijdey,  381.] 

Insolvency — Imprisomnent  for  debt,  power  of  Local  Legislature   to 

abvlith. 

An  Act  of  the  Legislature  of  New  Brunswick,  abolishing  imprison- 
ment for  debt,  was  held  not  to  be  riltra  vires,  as  respects 
a  party  not  shewn  to  be  a  trader  or  subject  to  the  Dominion 
Insolvent  Act. 

The  defendant  was  arrested  in  March,  1874,  on  an  exe- 
cution issued  on  a  judgment  obtained  against  *m  on  a 
promissory  note,  and  was  in  custody  on  the  iay  of 

October,  when  the  Act  37  Vict,  c,  7,  to  abolish  imprison- 
ment for  debt,  came  in  force;  and  applied  to  the  Chief  Jus- 
tice, at  Chambers,  for  an  order  for  his  discharge,  by  whom 
— it  being  objected  by  the  plaintiff  that  the  Act  was  ultra 
vires — the  matter  was  referred  to  the  Court.  The  affi- 
davit set  forth  the  fact  of  the  defendant's  imprisonment, 
and  negatived  the  conditions  stated  in  section  70,  under 
which  a  person  is  liable  to  arrest,  and  also  stated  that 
the  defendant  was  a  farmer. 

Mr.  W.  Pugsley,  for  the  defendant. 

This  Act  is  very  different  from  the  Act  31  Vict.  c.  16, 
which  was  declared  ultra  vires  by  this  Court  in  Reg.  v. 
Chandler  (1).  That  Act  provided  only  for  the  discharge  of 
insolvent  debtors,  while  the  provisions  of  this  Act  apply 
to  all  persons,  whether  solvent  or  insolvent.     The  Local 

(1)  1  Hannay,  556 ;  ante,  p.  421. 
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Legislature  have  power,  by  the  B.  N.  A.  Act,  to  deal  with        ^874 
civil  rights  and  procedure  in  civil  matters  in  the  Courts  ;    Aumstkono 
and  the  Legislature,  in  this  case,  simply  deals  with  the  McCotchin. 
mode  in  which  a  creditor  may  be  enabled  to  proceed    akoumest. 
to  recover  his  judgment.     In  the  case  of  Valentine  v. 
Hazleton  (1),  heard  on  the  equity  side  of  this  Court,  it 
was  held  that  an  Act  abolishing  imprisonment  for  debt 
for  more  than  two  years  did  not  come  within  the  prohibi- 
tion of  the  91st  section  of  the  B.  N.  A.  Act.     Even  thousrh 
parts  of  the  Act  might  be  ultra  vires — as,  for  instance,  the 
portion  relating  to  the  term  of  imprisonment,  in  case  of 
a  debtor  being  found  guilty  of  fraud,  as  being  repugnant 
to  the  terras  of  the  Insolvent  Act  of  18G9 — the  remain- 
der of  the  Act  might  still  be  good  :  Reg.  v.  McMillan  (2). 

Mr.  McLeod  and  Mr,  Harriaoi   for  the  plaintiff. 

The  Act  is  ultra  vires,  as  it  deals  with  insolvency  :  it 
contemplates  the  discharge  of  the  debtor  because  he  can- 
not pay  his  debts  in  full.  This  objection  applies  to  sec- 
tions 75  and  76.  Again,  it  deals  with  bankruptcy,  for  it 
virtually  repeals  certain  sections  of  the  Insolvent  Act  of 
1869 :  it  virtually  does  away  with  section  145  of  that 
Act,  relating  to  the  discharge  of  the  debtor,  and  is  also 
repugnant  to  the  92nd  section,  which  provides  that  a 


(1)  Stevens'  Dig.,  2nd  ed.,  1083. 
Valkn'tine  v.  Hazleton. 

[Dec. ,  1870. --(Allen,  .T. )  An  injunc- 
tion was  granted,  directing  a  sheriff 
not  to  discharge  a  debtor  in  his  cus- 
tody on  execution,  under  any  Act  of 
the  Local  Legislature,  passed  or  to 
be  passed.  Subsequently,  an  Act  of 
the  Local  Legislature  (33  Vict.  c. 
22)  was  passed,  declaring  that  no 
person  should  be  held  imprisoned  in 
any  civil  suit  longer  than  two  years  ; 
and  that  when  any  person  should  be 
80  confined,  the  sheriff  should  forth- 
with discharge  him,  and  should  not 
be  liable  for  an  escape,  or  in  any 


other  suit  in  consequence  thereof. 
The  defendant,  having  been  confined 
in  a  civil  suit  upwards  of  two  years, 
demanded  and  obtained  hia  discharge 
from  the  sheriff  :  Held,  that  the  Act 
released  the  sheriff  from  obeying 
the  injunction  ;  and,  therefore,  an 
attachment  against  him  was  re- 
fused. 

The  Act  (33  Vict.  c.  22)  relating 
to  imprisonment  for  debt,  does  not 
come  within  the  prohibition  of  the 
91st  section  of  the  J3.  N.  A.  Act, 
1867,  par.  21,  "Bankruptcy  and  In- 
solvency."] 

(2)  2  Pugsley,  112  ;  ante,  p.  489. 
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1874  debtor  fraudulently  obtaining  goods  on  credit  may  be  im- 
Armstkong  prisoned  for  two  years,  while  this  Act  limits  the  term  of 
MaCuTCHiN.  imprisonment  to  six  weeks.  The  Local  Legislature 
BGUMENT  i^^ig^t,  perhaps,  have  power  to  abolish  imprisonment  for 
debt  on  mesne  process,  but  not  on  final  judgment.  The 
Act  clearly  contemplates  that,  before  getting  his  dis- 
charge, the  debtor  shall  be  shewn  to  have  no  means  to 
pay  the  debt,  otherwise  the  76th  section  is  meaningless. 
Section  75  provides  that  the  debtor  shall  only  be  dis- 
charged in  cases  where  he  is  not  liable  to  arrest  or  im- 
prisonment after  the  coming  in  force  of  the  Act :  by  the 
68th  and  70th  sections  he  is  liable  to  arrest  if  he  has 
means  to  pay  the  debt ;  therefore  it  is  only  insolvent 
persons  who  can  take  advantage  of  the  Act,  and  it  is  as 
much  beyond  the  powers  of  the  Local  Legislature  as  the 
^.ct  of  1868,  declared  void  in  Reg.  v.  Chandler  (1).  By 
section  1.3,  sub-s.  e,  of  the  Insolvent  Act,  it  is  made  an 
act  of  bankruptcy  for  a  debtor  to  remain  imprisoned  or 
on  the  limits  for  more  than  thirty  days,  and  the  Local 
Legislature  has  no  power  to  take  away  what  the  Domin- 
ion Parliament  has  declared  shall  be  an  act  of  banl.  • 
ruptcy.  (Ritchie,  C.  J :  It  is  equally  an  act  of  bank- 
ruptcy if  a  debtor  permits  any  of  his  property  to  be  taken 
in  execution  and  held  for  a  certain  time ;  but,  suppose 
the  Local  Legislature  passed  an  Act  declaring  that  Bank 
Stock  should  not  be  liable  to  seizure  under  execution, 
would  such  an  Act  be  ultra  vires  ?) 

Pugsley  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Ritchie,  C.  J. : — 

By  the  Imperial  Act,  legislation  on  Bankruptcy  and 
Insolvency  is  confined  exclusively  to  the  Dominion  Par- 

(1)  1  Hannay,  556,  ante,  p.  421. 


NEW  BRUNSWICK  SUPREME  COURT. 


497 


nay  be  im- 

le  term  of 

legislature 

iment  for 

enfc.     The 

y  his  dis- 

means  to 

janingless. 

ly  be  dis- 

st  or  im- 

b :  by  the 

if  he  has 

insolvent 

d  it  is  as 

ire  as  the 

•(1).     By 

made  an 

fisoned  or 

the  Local 

e  Domin- 

of   banl.  • 

of  bank- 

bu  taken 

,  suppose 

hat  Bank 

xecution, 


)tcy  and 
lion  Par- 


liament ;  and,  in  like  manner,  legislation  on  "  civil  rights"  1874 
and  "procedure  in  civil  suits"  belongs  to  the  Local  Legis-  abmstuong 
lature.  Legislation  on  Bankruptcy  and  Insolvency  neces-  mcCutchin, 
sarily  involves  an  interference,  to  a  certain  extent,  with  RitchiTcj. 
"  civil  rights  "  and  "  procedure  in  civil  suits,"  and,  so  far 
as  such  [interference]  is  necessary  for  and  incident  to  leg- 
islation on  Bankruptcy  and  Insolvency,  it  is  within  the 
power  of  the  Dominion  Parliament  to  deal  with  these 
subjects  ;  and  when  the  Local  Legislature  deals  directly 
with  Bankruptcy  or  Insolvency,  or  the  legislation  of  the 
Dominion  Parliament  and  the  Local  Legislature  conflict, 
so  much  of  the  legislation  of  the  Local  Legislature  as  so 
deals,  or  interferes,  or  is  in  conflict  with  the  legislation  of 
the  Dominion  Parliament,  when  legislating  within  the 
limits  of  the  subjects  of  Bankruptcy  and  Insolvency,  is 
ultra  vires.  But,  while  legislation  on  the  subject  of  im- 
prisonment for  debt  may  be,  under  some  circumstances, 
involved  in  legislating  on  Bankruptcy  and  Insolvency, 
and  therefore  fit  matter  to  be  dealt  with  by  the  Dominion 
Parliament,  it  by  no  means  follows  that,  under  no  circum- 
stances, can  the  Local  Legislature  legislate  with  reference 
thereto.  On  the  contrary,  there  may  be  many  cases 
wheie  the  abolition  or  regulation  of  imprisonment  for 
debt  is  in  no  way  mixed  up  with  or  dependent  on  insol- 
vency. In  this  ease,  in  which  a,pplication  has  been  made 
for  discharge  under  the  Local  Act,  the  party  does  not  ap- 
pear by  the  affidavits  to  be  in  any  way  amenable  to  the 
Insolvent  Act  of  1869,  nor  a  person  who  could  be  brought 
witiiin  the  operations  of  that  Act;  nor,  so  far  as  he  is 
concerned,  or  as  applicable  to  his  case,  are  the  clauses  of 
the  Local  Act,  under  which  he  seeks  his  discharge,  in  any 
way  in  conflict  with  that  Act.  The  defendant  simply  ap- 
pears in  the  position  of  a  person  not  subject  to  the  Insol- 
vent Act  of  18G9,  and  whom  the  Legislature  has  declared 
shall  not  be  proceeded  against  for  recovery  of  a  debt  by 
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1874        imprisonment,  without  reference  to  any  question  of  sol- 

Aemstrong  vency  or  insolvency ;  and,  therefore,  there  is  no  reason 

McCuTOHiN.  ^^y  ^®  should  not  receive  the  benefit  of  an  Act  passed 

RitchieTc.  J.  ^Y  ^^^  Local  Legislature  for  regulating  the  procedure  in 

civil  suits  in  relation  to  the  civil  rights  of  parties  in  the 

recovery  of  debts.     So  far,  therefore,  as  the  defendant  is 

concerned — and  we  limit  our  decision  to  the  particular 

circumstances  of  this  individual  case — there  is  no  reason 

why  the  Act  should  not  have  full  force  and  effpot.     Re- 

gina  v.  Chandler  (1),  which  was  so  much  pressea    ,i  us,  is, 

we  think,  entirely  distinguishable  from  the  present  case. 


rii  i 


H  jl 


(1)  1  Hannay,  556 ;  ante,  p.  421. 
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Regina  v.  The  Justices  of  the  Peace  of  the  County 

OF  King's. 

Ex  PARTE  McMaNUS. 


1875 
February, 


[Reported  2  Fug sley,  535.'] 

Spirituous  liq}iors,  Right  of  Local  Legislatures  to  prohibit  sale  of- 

Trade  aiul  Commerce. 


A  New  Brunswick  Statute,  36  Vict.  c.  10,  empowered  the  General 
Sessions  of  the  Peace  to  grant  licensee  as  in  their  discretion 
they  should  think  proper,  and  they  having  refused  to  grant  a 
license  to  any  person  whatever,  a  mandamus  was  granted  for 
the  purpose  of  compelling  them  to  issue  a  license  to  the  ap- 
plicant. 

The  Legislature  of  New  Brunswick  by  an  Act  subsequent  to  Con- 
federation declared  that  "  no  license  for  the  sale  of  spirituous 
liquors  shall  be  granted  or  issued  within  any  parish  or  munici- 
pality in  the  Province  when  a  majority  of  the  ratepayers  resi- 
dents in  such  parish  or  municipality  shall  petition  the  Sessions 
or  Municipal  Council  against  issuing  any  license  within  such 
parish  or  municipality."  Prior  to  Confederation  there  had 
been  no  legislation  of  this  character  in  New  Brunswick,  and 
this  enactment  was  held  by  the  Supreme  Court  of  that  Prov- 
ince to  be  beyond  the  competence  of  the  Legislature  (1). 

See  Corporation  of  Three  Rivers  v.  Suite,  and  Keefe  v.  McLennan, 
ante,  pp.  280,  400. 

In  Trinity  Term,  1874,  Mr.  S.  R.  Thomson,  Q.C.,  on  be- 
half of  MonUjomery  McManiis,  obtained  a  rule  nisi  for  a 
mandamus  to  compel  the  Sessions  of  King's  County  to 
grant  him  a  license  to  sell  liquor.  An  affidavit  was  read, 
shewing  that  McManus  had  tendered  the  money  for  a 

(1)  [The  above  enactments  are  con-      of  Xew  Brunswick  of  1877  as  as.  22 
tinued  in  the  Consolidated  Statutes      and  30  ofc.  105.] 
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license,  which  had  been  refused,  the  Justices  absolutely 
declining  to  grant  licenses  to  any  person.  The  grounds 
on  which  the  rule  was  granted  were:  1st.  That  under 
the  Act  36  Vict.  c.  10,  the  Justices  have  the  right  to  dis- 
criminate as  to  the  persons  to  whom  they  will  grant 
licenses,  but  no  power  absolutely  to  refuse  them  to  all 
persons.  2nd.  Assuming  the  Act  to  give  them  this  power, 
it  is  ultra  vires  the  Local  Legislature,  under  the  B.  N.  A. 
Act,  1867,  (a)  1^  ause  it  professes  to  deal  with  the  crim- 
inal law ;  (b)  because  it  interferes  with  trade  and  com- 
merce. 


i^i] 


:!!!!• 


!    il' 


Oct.  14.     Dr.  Tuck,  Q.C.,  shewed  cause. 

The  second  section  of  the  36  Vict.  c.  10,  provides,  that 
"the  General  Sessions  of  the  Peace  for  the  several  counties 
in  this  Province  are  hereby  empowered  to  grant  wholesale 
and  tavern  licenses  to  such  and  so  many  persons  of  good 
character  as  they  in  their  discretion  shall  think  proper, 
to  sell  liquors  by  wholesale,  or  keep  a  tavern  within  their 
respective  counties,  demanding  and  receiving  for  every 
such  license  a  sum  not  exceeding  one  hundred  dollars, 
nor  less  than  twenty  dollars."  To  support  the  contention 
of  the  other  side,  it  must  be  held  that  the  w^ord  "  empow- 
ered "  is  equivalent  to  "  shall ;"  but  it  has  no  such  mean- 
ing :  it  leaves  the  matter  entirely  in  the  discretion  of  the 
Justices.  (Ritchie,  C.  J.:  How  do  you  read  the  word 
"  discretion  "  ?  Must  it  not  be  a  legal  discretion  ?)  It^is 
an  absolute  arbitrary  discretion,  left  by  the  Legislature 
advisedly  in  the  hands  of  the  Sessions.  (Allen,  J.: 
Would  not  the  provision  in  a  previous  Act,  that  where 
two-thirds  of  the  ratepayers  petition  the  Sessions,  they 
must  refuse,  rather  seem  to  imply  that,  where  there  is  no 
such  petition,  they  should  exercise  a  discretion  as  to  the 
p'^rsons,  but  not  altogether  refuse  ?)  No,  because,  if  there 
is  a  petition,  they  have  no  discretion  at  all.    The  Sessions 
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have  the  power  within  themselves  to  grant  licensies,  or        1875 
not,  as  they  please.     Then  it  is  said  this  Act  interferes      rkoina 
with  the  powers  of  the  Dominion  Parliament,  as  relating   Tpg^j^gg  q, 
to  the  criminal  law.    The  same  question  came  up  in  thp      King's. 
case  of  The  Qvbeen  v.  McMillan  (1 ) ,  which  expressly  decided   Argumkkt. 
that  for  all  matters  on  which  the  Local  Legislatures  had  a 
right  to  legislate,  they  had  also  a  right  to  legislate  for 
the  purpose  of  carrying  them  out.     (Ritchie,  C.  J.:  The 
B,  N.  A.  Act,  in  one  section  says,  the  Local  Legislature 
shall  have  the  right  to  legislate  as  to  tavern  licenses  for 
the  purposes  of  revenue.     Is  not  the  inference  from  that 
rather  that  they  have  no  right  to  legislate  against  the 
raising  of  a  revenue  ?) 

The  third  and  perhaps  most  important  objection  is,  that 
the  Act  36  Vict.  c.  10,  has  reference  to  trade  and  com- 
merce, and  that  all  matters  relating  thereto  are,  by  the 
B.  N.  A.  Act,  given  exclusively  to  the  Federal  Parlia- 
ment. I  presume  it  will  be  contended  that  the  Sessions, 
by  refusing  to  grant  licenses,  and  so  preventing  the  sale 
of  articles  from  which  a  revenue  can  be  collected,  are  in- 
terfering with  the  trade  and  commerce  of  the  country. 
My  answer  is,  that  the  "  trade  and  commerce  "  there  re- 
ferred to  mean  trade  and  commerce  with  foreign  coun- 
tries. (Pltchie,  0.  J.:  Take  the  case  of  a  vessel  coming 
from  France  to  this  country  laden  with  liquors.  She  is  a 
foreign  vessel,  owned  by  foreigners ;  she  comes  to  St. 
John,  the  consignee  pays  the  duty,  and  the  vessel  goes 
to  Rothesay,  where  he  finds  he  cannot  by  law  sell  his 
goods.  Why  might  not  the  same  provision  be  applied  to 
tobacco,  sugar,  silks,  and  satins  ?  What  would  be  the  re- 
sult ?  This  man  is  told  by  the  Dominion  Government 
he  has  a  right  to  sell,  by  taking  his  money  for  duties, 
and  yet  he  finds  he  cannot  dispose  of  his  goods.)  Then, 
how  can  the  Sessions  regulate  the  licenses,  as  they  may 

(1)  2  Pugsley,  110  ;  ante,  p.  489, 
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thereby  restrict  the  sale,  by  making  the  charges  so  high 
that  the  dealers  coulJ  not  pay  them  ?  (Ritchie,  C.  J. :  In 
such  a  case,  they  would  come  to  this  Court,  and  it  might 
enquire  whether  the  charge  was  made  so  high  for  the 
purpose  of  revenue,  or  to  prohibit  it,  and  without  discuss- 
ing that  point  now,  it  is  possible  this  Coart  might  inter- 
pose. Take  the  case  of  wholesale  licenses,  the  same  thing 
could  be  done  as  has  been  done  here  with  the  retail.)  I 
admit  it  is  an  interference  with  trade,  but  not  such  an 
interference  as  is  meant  or  contemplated  by  the  Act. 
(Allen,  J. :  What  do  you  say  is  ?)  If  there  was  a  restric- 
tion on  the  importation,  before  it  gets  into  the  country, 
that  would  be.  (Allen,  J. :  Does  not  the  prevention  of 
the  sale  effectually  prevent  its  importation  ?)  That 
might  be  the  result,  but  the  Legislature  does  not  directly 
legislate  to  that  end.  (Ritchie,  C.  J.:  There  is  another 
word  in  the  B.  N.  A.  Act  besides  "  Commerce  " — "  Trade," 
which  is  defined  as  beinor  the  "  exchange  of  goods  for 
other  goods,  or  for  money ;  the  business  of  buying  and 
selling,"  etc.;  while  "  Commerce,"  on  the  other  hand,  is 
defined  as  "  an  interchange  of  goods,  wares,  productions, 
or  property  of  any  kind,  between  nations  or  individuals." 
If  the  signification  of  the  term  "  trade  "  is  extended  to 
that  of  "  commerce,"  there  is  a  redundancy  of  words.)  I 
think  the  words  are  used  as  synonymous.  (Ritchie, 
C.  J. :  Can  we  believe  that  the  Legislature  would  \^se 
two  words — each  having  a  distinct  meaning — as  synony- 
mous ?  Is  there  not  an  authority  that  there  is  nothing 
more  dangerous  than  to  say  that  two  words  are  to  bear 
an  equivalent  meaning,  when  ordinarily  they  have  dis- 
tinct meanings  ?)  If  the  word  "  trade  "  in  the  B.  N.  A. 
Act  means  all  internal  trade,  our  Legislature  could  not  in 
any  way  touch  or  affect  ti-ade  between  even  St.  John  and 
Fredericton.  (Ritchie,  C.  J. :  I  should  doubt  if  it  could ; 
and  reasonably  not,  because  the  other  Provinces  might  be 
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materially  interested  in  the  local  trade  between  different 
parts  of  the  same  Province.)  Counsel  cited  1  Kent  Com. 
488-492. 

Mr.  S.  R.  Thomson,  Q.C.,  in  support  of  the  rule. 

The  word  "  empowered"  means  a  power,  coupled  with  a 
trust.  (Ritchie,  C.  J.:  In  other  words,  you  say  that  "  em- 
powered to  grant "  does  not  give  power  to  withhold.)  If 
a  man  is  empowered  to  do  anything  for  the  benefit  of  an- 
other, he  is  bound  to  do  it  j  he  has  no  power  to  refuse. 
This  was  a  power  accompanied  with  a  duty,  which  the 
Sessions  must  not  abuse  ;  they  are  bound  to  grant  licenses 
to  decent  persons.  It  was,  in  other  words,  a  public  trust 
granted  to  the  Sessions  for  the  benefit  of  the  people. 
They  were  to  exercise  their  "  discretion,"  which  by  the 
Imperial  Dictionary  is  defined  to  mean  "  Prudence  or 
knowledge  and  prudence;  that  discernment  which  en- 
ables a  person  to  judge  critically  of  what  is  correct  and 
proper,  united  with  caution."  Had  the  word  been  "  ca- 
price," the  contention  of  the  counsel  on  the  other  side 
would  be  applicable.  Where  was  the  caution  here — the 
discernment  ?  It  must  be  done  with  a  sound  discretion, 
exercised  according  to  law.  The  Legislature  clearly — 
from  the  wording  of  the  Act — intended  the  Sessions 
could  not  arbitrarily  withhold  licenses  unless  there  was 
a  petition.  The  Imperial  Dictionary  also  defines  the 
meaning  of  the  word  "  empower  "  thus  :  it  says :  "  The 
Sessions  of  Scotland  are  empowered  to  try  causes."  Could 
they  refuse  ?  T'le  County  Courts  in  this  Province  are 
empowered  to  try  causes  up  to  $200';  and  could  the 
Judge  refuse  to  try  such  a  cause  ?  I  do  not  contend  that 
the  36  Vict.  c.  10,  with  my  construction,  is  ultra  vires ;  but 
if  it  is  as  contended  for  by  the  other  side,  it  is  so.  Does 
my  learned  friend  say  the  Local  Legislature  could  provide 
that  no  one  should  exercise  the  business  of  an  auctioneer  ? 
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{Per  Cur. :  If  Mr.  TucMa  contention  is  correct  that,  as  a 
general  proposition,  the  Local  Legislatures  have  the 
right  to  prohibit  the  sale  of  liquors,  where  was  the  neces- 
sity of  specially  allowing  them  to  regulate  licenses,  as 
they  would  have  that  right  anyway  ?)  The  Act  in  this 
particular  merely  excepts  out  of  trade  what  would  other- 
wise have  gone  to  the  Federal  Parliament.  But  the 
power  to  control  is  only  given  in  a  limited  way — only  to 
enable  them  to  raise  a  revenue.  The  Local  Legislatures 
have  the  right,  and  only  the  right,  to  regulate  the  licenses 
in  order  to  raise  a  revenue.  Where  do  they  get  it  for 
the  purpose  of  destroying  the  revenue  ?  Wherever  there 
is  a  doubt,  the  subject  should  be  held  to  come  within  the 
jurisdiction  of  the  Federal  Parliament. 

The  judgment  of  the  Court  was  delivered  by 

KiTCHIE,  C.  J. : — 

This  was  an  application  for  a  mandamus  to  the  Jus- 
tices of  King's  County  to  compel  them  to  grant  a  tavern 
license  to  one  Montgomery  McManus.  Application  had 
been  made  by  McManus  to  the  Sessions  for  a  license,  in 
February,  1874,  and  the  usual  fee  tendered.  The  Ses- 
sions refused  to  grant  a  license,  alleging  as  a  reason  that 
they  did  not  intend  to  grant  any  license  to  sell  spirituous 
liquors  for  that  year,  McManus  was  shortly  afterwards 
fined  for  selling  liquor  without  a  license. 

In  shewing  cause  against  the  application  it  was  ob- 
jected :  1st.  That  the  power  given  to  the  Parliament  of 
Canada  by  the  B.  N.  A.  Act,  1867,  sect.  91,  to  regulate 
trade  and  commerce,  meant  trade  and  commerce  with 
foreign  countries,  and  that  the  power  to  make  laws  re- 
specting tavern  licenses  belonged  exclusively  to  the 
Provincial  legislature,  by  the  92nd  section  of  the  Act. 
2nd.  That  by  the  Act  of  Assembly  36  Vict.  c.  10,  s.  2,  it 
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was  entirely  in  the  discretion  of  the  Sessions  whether        1876 
they  granted  licenses  or  not ;  that  it  was  an  arbitrary 
discretio: .  which  could  not  be  questioned. 

To  the  Dominion  Parliament  of  Canada  is  given  the 
power  to  legislate  exclusively  on  "  the  regulation  of  trade  ^"'°^^"'  ^'  ^- 
and  commerce,"  and  the  power  of  "  raising  money  by  any 
mode  or  system  of  taxation."  The  regulation  of  trade 
and  commerce  must  involve  full  power  over  the  matter 
to  be  regulated,  and  must  necessarily  exclude  the  inter- 
ference of  all  other  bodies  that  would  attempt  to  inter- 
meddle with  the  same  thing.  The  power  thus  given  to 
the  Dominion  Parliament  is  general,  without  limitation 
or  restriction,  and  therefore  must  include  traffic  in  arti- 
cles of  merchandise,  not  only  in  connection  with  foreign 
countries,  but  also  that  which  is  internal  between  different 
Provinces  of  the  Dominion,  as  well  as  that  which  is  carried 
on  within  the  limits  of  an  individual  Province.  (1) 

As  a  matter  of  trade  and  commerce,  the  right  to  sell  is 
inseparably  connected  with  the  law  permitting  importa- 
tion. 

If,  then,  the  Dominion  Parliament  authorize  the  impor- 
tation of  any  article  of  merchandise  into  the  Dominion, 
and  places  no  restriction  on  its  being  dealt  with  in  the 
due  course  of  trade  and  commerce,  or  on  its  consumption, 
but  exacts  and  receives  duties  thereon  on  such  import,a- 
tion,  it  would  be  in  direct  conflict  with  such  legislation 
and  with  the  right  to  raise  money  by  any  mode  or  sys- 
tem of  taxation  if  the  Local  Legislature  of  the  Province, 
into  which  the  article  was  so  legally  imported,  and  on 
which  a  revenue  was  sought  to  be  raised,  could  so  legislate 
as  to  prohibit  its  being  bought  or  sold,  and  to  prevent 
trade  or  traffic  therein,  and  thus  destroy  its  commercial 
value,  and  with  it  all  trade  and  commerce  in  the  article 


(1)  [But  see  Citizens'  Ina.  Co.  v.  Parsons,  7  App.  Cas.  96  ;  ante,  voL  1, 

p.  265.] 
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1875  80  prohibited,  and  thus  render  it  practically  valueless  as 
an  article  of  commerce  on  which  a  revenue  could  be 
levied.  Again,  how  can  the  Local  Legislature  prohibit,  or 
authorize  the  Sessions  to  prohibit  (by  arbitrarily  refusing 
Ritchie,  c.  J.  ^^  grant  any  licenses),  the  sale  of  spirituous  liquors  of  all 
kinds,  without  coming  in  direct  conflict  with  the  Domin- 
ion Legislature  on  the  subject  of  inland  revenue,  involv- 
ing the  right  of  manufacturing  and  distilling  or  making 
of  spirits,  etc.,  as  regulated  by  the  Act  31  Vict.  c.  8,  and 
the  subsequent  Acts  in  amendment  thereof,  and  the  ex- 
cise duties  leviable  thereby,  and  the  licenses  authorized 
to  be  granted  thereunder. 

Cases  from  the  United  States  Courts  were  cited  as 
bearing  on  this  question ;  but  there  is  a  very  clear 
distinction  between  the  powers  of  Congress  and  the 
powers  of  the  Dominion  Parliament.  In  the  United 
States  Congress  has   not  the  same  full  power  of  regu- 


lating trade 


and  commerce   that   belongs  to   the   Do- 


minion Parliament.  The  power  of  Congress,  as  we 
understand  it,  is  confined  to  "  regulating  commerce  with 
foreign  nations  and  among  the  several  States,"  giving  no 
right  to  interfere  with  the  internal  commerce  of  an  indi- 
vidual State,  that  it  does  not  extend  to  that  commerce 
which  WAS  completely  internal,  carried  on  within  the  par- 
ticular State,  and  which  did  not  extend  to  or  affect  other 
States,  but  is  restricted  to  that  commerce  which  concerns 
more  States  than  one,  reserving  the  completely  internal 
commerce  of  a  State  for  the  State  itself,  and  therefore 
State  license  laws  have  been  held  constitutional  and  valid. 
But  even  there,  as  we  understand  the  cases,  it  has  been 
held  that  the  sale  of  the  imported  b'quors  by  the  importer 
in  the  original  casks  would  seem  not  to  be  affected ;  but 
when  the  importer  parts  with  the  goods  imported  and 
changes  their  condition,  his  rights  and  all  rights  respect- 
ing the  sale  claimed  under  the  laws  of  the  United  States 
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are  gone,  that  is,  so  soon  as  they  become  mixed  with,  or        1875 
incorporated  into,  the  general  mass  of  the  property  of  the      rkoina 
State,  they  become  subject  and  liable  to  State  legislation.  jpaTioits  of 

Under  the  B.  N.  A.  Act,  1867,  the  Local  Legislatures 
have  no  powers  except  those  expressly  given  to  them; 
and  with  respect  to  the  granting  of  licenses  affecting  trade, 
they  are  expressly  confined  to  "  shop,  saloon,  tavern, 
auctioneer  and  other  licenses,  in  order  to  tlie  raising  of 
a  revenue  for  provincial,  local  or  municipal  purposes," — a 
provision  under  which  a  revenue  may  be  derived  from 
the  sale  and  traffic,  but  which  the  prohibition  of  the  sale 
or  traffic  would  entirely  destroy,  and  which  would  be  in 
direct  antagonism  with  the  privilege  thereby  conceded. 

We  by  no  means  wish  to  be  understood  that  the  Local 
Legislatures  have  not  the  power  of  making  such  regula- 
tions for  the  government  of  saloons,  licensed  taverns, 
etc.,  and  the  sale  of  spirituous  liquors  in  public  places,  as 
would  tend  to  the  preservation  of  good  order  and  preven- 
tion of  disorderly  conduct,  rioting  or  breaches  of  the 
peace.  In  such  cases,  and  possibly  others  of  a  similar 
character,  the  regulations  would  have  nothing  to  do  with 
trade  or  commerce,  but  with  good  order  and  local  govern- 
ment, matters  of  municipal  police,  and  not  of  commerce, 
and  which  municipal  institutions  are  peculiarly  competent 
to  manage  and  regulate ;  but  if,  outside  of  this,  and  be- 
yond the  granting  of  the  licenses  before  referred  to,  in 
order  to  raise  a  revenue  for  the  purposes  mentioned,  the 
Legislature  undertakes  directly  or  indirectly  to  prohibit 
the  manufacture  or  sale,  or  limit  the  use  of  any  article  of 
trade  or  commerce,  whether  it  be  spirituous  liquors,  flour, 
or  other  articles  of  merchandise,  so  as  actually  and  abso- 
lutely to  interfere  with  the  traffic  in  such  articles,  and 
thereby  prevent  trade  and  commerce  being  carried  on 
with  respect  to  them,  we  are  clearly  of  opinion  they  as- 
sume to  exercise  a  legislative  power  which  pertains  ex- 
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1875       clusively  to  the  Parliament  of  Canada,  and  in  our  opinion 
Reoina      ^^6  Act  of  the  Local  Legislature  (34  Vict.  c.  6),  declaring 
JusTioKs  OP  ^^**'  "  ^^  license  for  the  sale  of  spirituous  liquors  shall  be 
Kinoes.      granted  or  issued  within  any  parish  or  municipality  in 
Bitohie.  0.  J.  ^jjQ  Province  when  a  majority  of  the  ratepayers,  residents 
in  such  parish  or  municipality,  shall  petition  the  Sessions 
or  Municipal  Council  against  issuing  any  license  within 
such  parish  or  municipality,"  is  ultra  vires  the  Local  Leg- 
islature of  this  Province. 

Rule  absolute  for  mandamus. 
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NEW  BRUNSWICK  SUPREME  COURT. 
Ganonq  v.  Bayley. 

[Reported  1  Pugsley  and  Burbidge,  S2J^.'\ 

Judges,  appointment  of—B.  N.  A.  Act,  as.  92,  auh-a.  14,  and  96 — 

39  Vict.  c.  5,  N.  B. 

By  an  Act  of  the  Legislature  of  New  Brunswick  since  Confedera- 
tion, 39  Vict.  c.  5,  it  was  provided  that  Courts  should  be  es- 
tablished for  the  trial  of  civil  causes  before  Commissioners 
appointed  by  the  Lieutenant-Governor  in  Council.  The  juris- 
diction of  the  Commissioners  was  limited  to  $40  in  actions  of 
debt  and  $16  in  actions  of  tort,  and  was  further  restricted  in 
special  cases.  On  an  application  to  set  aside  a  judgment  ob- 
tained before  a  Commissioner  appointed  as  above  provided,  on 
the  ground  that  since  the  passing  of  the  B.  N.  A.  Act  a  Lieu- 
tenant-Governor had  no  power  to  appoint  judges  of  any  kind, 
the  New  Brunswick  Act  was  held  to  be  valid.    (1) 

Allen,  C.  J.,  and  DuflF,  J.,  dissenting. 

In  this  case  an  application  had  been  made  to  a  Judge 
at  Chambers  to  set  aside  a  judgment  obtained  in  the 
Parish  of  St.  Stephen  Civil  Court,  before  the  Commis- 
sioner appointed  under  the  Act  of  Assembly,  39  Vict.  c. 
5,  (2)  intituled   "  An  Act  to  establish  Parish  Courts,"  and 


*  Present :— Allen,  0.  J.,  and 
DnFF,  JJ. 

(1)  [See  also  Reg.  v.  Coote,  L.  R. 
4  P.O.  599,  ante,  vol.  1,  p.  57  ;  Reg. 
V,  Horner,  ante,  p.  317  ;  Reg.  v,  Ben- 
nett, 1  Ont.  Rep.  445,  post;  and 
In  re  Wilson  v.  McGuire,  2  Ont. 
Rep.  118,  postJ] 

(2)  39  Vict.  c.  5,  8.  1  (Con.  Stat. 
c.  59,  8.  1) :  "  There  shall  be  a  Court 
in  each  parish  in  this  Province,  ex- 
cept in  parishes  where  there  is  a 


Wkldon,    Fisher,    Wetmore   and 

resident  police  or  stipendiary  mag- 
istrate having  civil  jurisdiction 
therein,  for  the  trial  of  civil  causes 
as  herein  provided,  to  be  held  before 
a  Commissioner,  being  a  justice  of 
the  peace,  which  Commissioner  for 
each  parish  shall  be  appointed  by 
the  Lieutenant-Governor  in  Coun- 
cil, and  such  Court  shall  be  called 
•  The  Parish  of  Civil  Court.'  " 


1877* 
May. 


11 
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1877        was  by  him  referred  to  the  Court,  and  put  on  the  motion 
Ganong      paper. 

Baylky,  In  Hilary   Term  last,   Mr.   Weldon,   Q.O.,  argu.u   in 

Statkmknt.  support  of  the  motion,  and,  besides  taking  an  objection 
that  the  plaintiff  had  recovered  for  consequential  damages, 
which  objection,  however,  the  Court  thojght  Avas  not 
supported  by  the  evidence,  he  said  there  was  a  point  of 
much  importance  involved  in  the  case,  namely,  whether 
the  Local  Legislature  had  the  power  to  create  these 
Parish  Courts,  and  again  whether  the  Commissioners  must 
not  be  appointed  by  the  Dominion  Government.  These 
are  District  Courts,  and  come  within  the  meaniag  of  the 
96th  section  of  the  B.  N.  A.  Act,  18G7.  The  nomenclature 
of  the  Court  is  no  criterion  of  its  character.  The  Local 
Legislature  may,  under  section  92,  sub-section  14,  main- 
tain and  organize  Provincial  Courts;  but  the  coastitutionof 
the  Court  is  one  thing,  the  appointment  of  a  Judge  quite 
another.  The  former  includes  the  establishment  of  the 
machinery  and  the  giving  of  the  powers  to  be  exercised. 

Mr.  King,  A.O.,  contra. 

The  B.  N.  A.  Act  gives  to  the  Local  Legislature  the 
power  to  establish  and  maintain  Courts.  Ex  vi  ter- 
mini Court  includes  Judge,  and  in  the  power  to  organize, 


Sect.  2 :  "  Every  such  rominis- 
sioner  sliall  have  jvirisdi"tion  in  the 
county  in  which  he  resides,  and  for 
which  he  may  have  been  appointed 
a  Justice  of  the  Peace  over  tlie  fol" 
lowinij  civil  actions  : — 

"  ^ir«<— Actions  of  debt,  includ- 
ing any  claim  for  a  sum  certain  due 
upon  a  specialty,  when  the  sum  de- 
mandeil  d-.es  not  exceed  forty  dol- 
lars. 

*' Second — Actions  of  tort  to  real 
or  personal  property  when  the  dam- 
ages claimed  do  not  exceed  sixteen 
dollars  ;  but  no  Commissioner  shall 
have  jurisdiction  over  civil  actioua 


where  the  Queen  is  a  party,  or  where 
the  title  to  land  shall  come  in  cpies- 
tion,  or  tho  action  is  for  the  recov- 
ery of  a  debt  exceeding  forty  dol- 
lars, unless  the  same  be  reduced  by 
payment  or  abandoiunont  to  that 
sum,  or  when  the  action  is  for  debt 
against  the  personal  representatives, 
trustees  of  absconding  debtors,  as- 
signees of  bankrupts,  or  banking  or 
insurance  companies,  and  the  de- 
fendant in  any  suit  where  set-off  is 
all(>wed  shaU  have  the  same  right 
of  crediting  payment  and  of  abaii- 
lonment  in  setting  off  adverse 
claims." 
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establish  and  maintain  Courts,  there  is  necessarily  the 
power  to  appoint  the  Judges.  This  is  in  accordance  with 
the  maxim  given  in  Pott.  Dwarr.  Stat.  p.  123,  maxim  8. 
"In  statutes,  incidents  are  always  supplied  by  intend- 
ments :  in  other  words,  wherever  a  power  is  given  by 
a  statute,  everything  necessary  to  the  making  of  it 
effectual,  is  given  by  implication ;  for  the  maxim  is 
'  Quando  leo:  aliquid  concedit,  eoncedere  videtur  ct  id 
j)er  quod  devenitur  ad  illud.' "  It  is  said,  however, 
the  power  \ '  lat  would  reside  in  the  Local  Legislatures 
is  cut  down  by  section  '^6  of  the  Act.  But  it  must 
be  remembered,  that  there  were  in  Canada  District 
Courts  which  would  be  covered  by  the  term,  though  not 
eo  nomine.  That  they  were  also  of  a  superior  jurisdic- 
tion, territorial  or  otherwise,  to  the  County  Courts,  is 
evident  from  the  fact  that  the  word  "  Superior  "  is  first, 
then  "  District,"  and  then  "  County  "  :  Pott.  Dwarr.  217. 
He  also  referred  to  the  Consolidated  Statutes  of  Canada, 
p.  G3G,  and  to  The  Warden,  etc.,  of  St.  Paul's  v.  The 
Dean  (1). 

Weldon,  Q.C.,  in  reply. 

The  Court  can  only  judge  of  the  intention  of  Parliament 
from  the  language  used,  having  reference  to  the  facts  ex- 
isting at  that  time  :  Logan  v.  The  Earl  of  Coitrtoiun  (2). 


1877 
Ganong 

V. 

Batlky. 

Akguubnt, 


Weldon,  J. : — 

This  was  a  review  from  the  Commissioners'  Court 
in  the  Parish  of  Saint  Stephen,  established  under 
the  Act  39  Vict.  c.  5,  intituled  "  An  Act  to  establish 
Parish  Courts,"  before  Mr.  Justice  Dufl';  upon  the  objec- 
tion taken  that  the  Act  vesting  the  appointment  in  the 
Lieutenant-Governor  in  Council  was  in  violation  of  the 
Confederation  Act  of  18G7,  and  the  Justice  had  no  juris- 


(1)  4  Price,  63, 


(2)  13  Beav.  22. 
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diction.  There  was  another  objection  that  the  cause  was 
not  within  the  jurisdiction  of  the  Justice  as  such  Com- 
missioner. 

The  first  objection  is  what  we  are  asked  to  give  an 
opinion  upon.  It  was  urged  by  counsel  in  support  of  the 
objection  that  in  the  distribution  of  powers  by  the  B.  N.  A. 
Act  1867,  section  92,  sub-section  14,  the  Local  Legislature 
had  the  power  to  establish  Courts  for  "  the  administra- 
tion of  justice  in  the  Province  including  the  constitution, 
maintenance,  and  organization  of  Provincial  Courts, 
both  of  civil  and  of  criminal  jurisdiction,  and  including 
procedure  in  civil  matters  in  those  Courts;"  that  this 
did  not  give  the  Executive  the  power  of  appointing 
Judges  in  those  Courts,  which  power  was  reserved  to  the 
Governor-General  under  section  96  of  the  said  Act :  "  The 
Governor-General  shall  appoint  the  Judges  of  the 
Superior,  District,  and  County  Courts  in  each  Province, 
except  those  of  the  Courts  of  Probate  in  Nova  Scotia  and 
New  Brunswick." 

At  the  time  of  the  passing  of  the  Confederation  Act, 
there  were  Superior  Courts  in  all  the  Provinces  which 
were  embraced  in  the  Confederacy.  There  were  Dis- 
trict Courts  in  Canada.  In  Lower  Canada,  there  were 
the  districts  of  Gaspe,  of  Saguenay,  and  of  Chicou- 
timi ;  there  were  the  County  Courts  existing  in  Upper 
Canada,  and  subsequently  were  established  in  New  Bruns- 
wick, Nova  Scotia  and  Prince  Edward  Island.  It  appears 
to  me  these  were  the  Courts  that  the  Governor-General 
was  to  appoint  the  Judges  to,  when  established,  or  as 
vacancies  may  occur,  and  to  provide  for  them  salaries, 
allowances,  and  pensions. 

There  were  also,  at  the  time  of  passing  of  the  Confed- 
eration Act,  Commissioners'  Courts  for  the  summary  trial 
of  small  causes  in  what  is  now  tho  Province  of  Quebec, 
and  there  were  Division  Courts  in  Ontario.     No  reference 
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is  made  to  them  in  the  said  Act.  The  several  Acts  estab- 
lishing these  small  Courts  in  the  several  Provinces,  prior 
to  Confederation,  also  provided  for  the  appointment  of 
officers  thereof  by  the  several  Local  Executives,  and 
were  not  referred  to  or  expressly  provided  for  in  the  said 
Act. 

I  am  therefore  of  opinion  the  Local  Legislature  in 
passing  the  Acts  for  the  recovery  of  small  debts  in  the 
respective  parishes  of  the  county,  and  providing  for  the 
appointment  of  persons  to  carry  out  the  provisions 
thereof  by  the  Local  Executive,  was  within  its  powers, 
and  in  such  case  the  executive  authority  continued  as  it 
existed  at  the  Union,  unless  the  same  was  altered  by  the 
provisions  of  the  Union  Act,  which  is  not  expressly 
done. 

There  were  many  officers  wnich  the  Governor-General 
had  the  appointment  of  vested  in  him  as  the  Queen's 
representative  to  make  in  the  Provinces ;  but  that  power 
may  be  limited  by  the  passing  of  Acts  by  the  Local 
Legislature,  assented  to  by  the  Governor-General ;  and 
any  Act  creating  an  office  and  vesting  the  appointment 
in  the  Governor  and  Executive  Council,  would  be  valid, 
if  not  disallowed  by  the  Governor- General  as  provided 
for  in  the  Union  Act. 

This  principle  appears  S  be  fully  recognised  in  a 
despatch  from  the  Earl  of  Kimberley,  the  Colonial 
Secretary,  to  the  Governor-General,  dated  Downing 
Street,  the  1st  February,  1872,  to  Lord  Lisgar,  the  then 
(lOvernor-General,  in  reference  to  the  appointment  of 
Queen's  Counsel.  His  Lordship,  after  stating  the  appoint- 
ment was  vested  in  the  Queen,  to  be  exercised  by  the 
Governor- General  as  her  representative,  says,  "  I  am 
further  instructed  that  the  Legislature  of  a  Province  can 
confer  by  statute  on  its  Lieutenant-Governor  the  power 
of  appointing  Queen's  Counsel."  This  principle  has 
33 
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been  carried  out  in  various  Acts  of  our  Legislature,  and 
the  power  of  appointment  which  was  in  the  Crown  to  be 
exercised  by  the  representative  of  the  Queen,  has  been 
transferred  to  the  Lieutenant-Governor  in  Council. — Act 
31  Vict,  c,  30,  for  the  appointment  of  members  of  the 
Legislative  Council ;  32  Vict.  c.  92,  for  appointment  of 
Justices  of  the  Peace ;  32  Vict.  c.  93,  relating  to  Mar- 
riage Licenses  ;  36  Vict.  c.  3,  an  Act  respecting  the 
appointment  of  Notaries  Public;  36  Vict.  c.  21,  respect- 
ing the  appointment  of  Queen's  Counsel ;  32  Vict.  c.  6, 
relating  to  the  presentation  of  Rectors  of  the  Church  of 
England  in  the  Province ;  34  Vict.  c.  1,  the  appointment 
of  Police  Magistrate  in  Fredericton  and  giving  him  juris- 
diction in  civil  suits  to  the  extent  of  S40.  All  these  Acts 
are  transferring  the  power  from  the  Crown  to  the 
Lieutenant-Governor,  and  restraining  the  exercise  of  the 
executive  powir  of  the  Governor-General.  Some  of  these 
Acts  are  specially  approved  of  by  the  Governor-General, 
others  left  to  their  operation. 

As  the  Act  establishing  Parish  Courts  has  not  been 
disallowed  by  the  Governor-General,  as  directed  under 
the  90th  section  of  the  Union  Act,  I  am  of  opinion  it 
was  within  the  power  of  the  Legislature  to  pass  the 
Act,  and  the  appointment  of  Commissioners  by  the 
Lieutenant-Governor  in  Council  properly  exercised,  and 
the  Act  valid. 

The  other  question  was  disposed  of  at  the  argument. 


1 

J 

.A.^A,' 

Fisher,  J. : — 

I  agree  with  my  brother  Weldon,  in  the  conclusions 
at  which  he  has  arrived,  and  in  much  of  his  reasoning, 
though  I  do  not  adopt  all  the  reasons  he  has  stated.  I 
have  not  had  time  to  write  my  views,  but  will  briefly 
state  the  leading  principles  of  my  judgment. 

It  was  urged  that  the  Justice,  or  Commissioner,   as  he 
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is  called,  who  tried  the  cause,  had  no  jurisdiction,  and 
that  it  must  be  recognised  that  so  much  of  the  Act,  39 
Vict.  c.  8,  intituled  "  An  Act  to  establish  Parish  Courts," 
as  authorized  the  Lieutenant-Governor  to  appoint  a 
Commissioner  to  try  causes  in  the  Court  established,  is 
ultra  vires,  and  that  the  appointment  of  such  Commis- 
sioner is  void ;  that  the  power  of  appointing  Judges  of 
the  class  referred  to  in  this  Act,  is  by  the  B.  N.  A.  Act, 
1867,  in  the  Governor-General. 

The  14th  paragraph  of  sect.  92  of  the  B.  N.  A.  Act, 
18G7,  confers  upon  the  Local  Legislatures  the  power  of 
providing  for  the  constitution,  maintenance  aad  organiza- 
tion of  Provincial  Courts,  so  that  the  authority  to  legis- 
late upon  the  subject  is  clear.  Having  so  legislated,  had 
the  Local  Legislature  power  to  give  the  appointment  of 
the  persons  who  are  to  try  the  causes,  or  administer  justice 
in  the  Courts  to  the  Lieutenant-Governor,  or  must  such 
appointments  vest  in  the  Governor-General  ?  This  de- 
pends upon  the  meaning  of  sects.  96,  97, 98,  99  and  100 
of  the  B.  N.  A.  Act,  construing  all  these  sections  together, 
and  in  that  way  they  explain  each  other. 

It  is  obvious  that  it  was  the  intention  of  the  Act  to  vest 
in  the  Governor-General  only  the  appointment  of  the 
Judges  of  the  County  Courts,  and  those  of  a  more  exten- 
sive or  Canadian  jurisdiction.  At  the  time  of  the  Union, 
there  were  in  existence  Courts  and  Judges  of  Courts 
answering  the  description  given  in  these  sections,  having 
both  civil  and  criminal  jurisdiction.  It  being  required 
that  they  should  be  appointed  from  the  Bat,  shewing  that 
they  must  have  received  a  professional  education, evidences 
the  mind  of  the  Legislature  as  referring  only  to  Judges  of 
a  higher  class.  Then  the  charging  the  revenues  of  Canada 
with  their  salaries  and  pensions,  of  itself,  shews  that  the 
sections  all  refer  to  a  higher  class. 

When  the  B.  N.  A.  Act,  1867,  came  into  operation,  there 
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were,  in  Nova  Scotia  and  New  Brunswick,  Courts  for  the 
trial  of  small  causes  in  the  different  localities,  similar  to 
those  authorized  by  the  Act  of  39  Vict.  c.  5,  presided 
over  by  Justices  of  the  Peace,  the  class  of  persons  who 
are  now  appointed;  and  the  only  difference  is,  that 
instead  of  every  Justice  of  the  Peace  having  power  to 
try,  it  is  now  restricted  to  such  of  the  Justices  as  the 
Lieutenant-Governor  shall  specially  appoint  therefor, 
and  they  have  jurisdiction  now  to  a  larger  amount.  In 
Nova  Scotia  tho  Act  that  gave  one  Justice  power  to  try 
causes  not  exceeding  $20  authorized  any  two  Justices  to 
try  to  the  amount  of  $80.  All  these  Acts  are  very 
similar  in  their  provisions  as  to  the  mode  of  jurisdic- 
tion, and  persons  appointed  to  preside  in  the  Court 
they  established.  The  Justices  of  the  Peace  who  are  the 
Judges  of  these  Courts,  styled  Commissioners,  may  be 
farmers,  merchants,  mechanics,  or  any  "ther  class  ;  and  it 
does  seem  to  me  to  be  very  preposterous  to  suppose  that 
they  come  within  the  category  of  Judges  specified  in  the 
different  sections  of  the  B.  N.  A.  Act  to  which  I  have 
referred. 

Wetmore,  J. : — 

The  question  in  this  cause  is  as  to  the  power  of  the 
Lieutenant-Governor  to  appoint  a  Commissioner  under  an 
Act  to  establish  Parish  Courts,  39  Vict.  c.  5,  it  being  con- 
tended the  appointment  is  with  the  Governor-General 
under  the  B.  N.  A.  Act,  1867. 

By  sect.  1  of  the  Local  Act,  a  Court  is  thereby  estab- 
lished in  each  parish  in  the  Province  (except  in  parishes 
where  there  is  a  resident  police  or  stipendiary  magistrate, 
having  civil  jurisdiction  therein)  for  the  trial  of  civil 
causes^:  as  provided  by  the  Act,  to  he  held  before  a  Com- 
missioner, being  a  Justice  of  the  Peace,  the  Commissioner 
to  be  appointed  by  the  Lieutenant-Governor  in  Council, 
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and  such  Court  to  be  called    "  The  Parish  of  Civil 

Court." 

The  jurisdiction  of  the  Commissioner  is  given:  Ac- 
tions of  debt,  including  any  claim  for  a  sum  certain  due 
upon  a  specialty,  when  the  sum  demanded  does  not  ex- 
ceed forty  dollars. 

Actions  of  tort  to  real  or  personal  property  when  the 
damages  claimed  do  not  exceed  sixteen  dollars.  The 
Commissioner  has  no  jurisdiction  over  civil  actions  where 
the  Queen  is  a  party,  or  where  the  title  to  land  shall  come 
in  question,  or  the  action  is  for  the  recovery  of  a  debt  ex- 
ceeding forty  dollars,  unless  the  same  be  reduced  by  pay- 
ment or  abandonment  to  that  sum,  or  when  the  action  is 
for  debt  against  the  personal  representatives,  trustees  of 
absconding  debtors,  assignees  of  bankrupts,  or  banking  or 
insurance  companies.  Defendant,  where  set  off  is  al- 
lowed, has  the  same  right  of  crediting  payment,  and  of 
abandonment  in  setting  off  adverse  claims. 

All  proceedings  in  the  Parish  Court  shall  be,  in  all  re- 
spects (except  as  specially  provided  by  the  Act),  under  the 
provisions  of  the  law  relating  to  proceedings  in  Justices' 
Civil  Courts. 

The  oath  the  Commissioner,  before  acting,  is  required 
to  takj,  is, — I,  A.  B.,  do  swear  that  I  will  faithfully,  im- 
partially and  honestly,  according  to  the  best  of  my  skill 
and  knowledge  execute  all  the  powers  and  duties  of  a 
Commissioner  for  the  Parish  of  Civil  Court. 

The  jurisdiction  is  merely  an  increase  of  that  given  to 
Justices  of  the  Peace  under  the  Act  of  the  Courts  of  Jus- 
tices. Rev.  Stat.  c.  137,  title  xxxvii.  That  Act  limit- 
ing the  jurisdiction  in  debt  to  five  pounds,  and  in  tort  to 
forty  shillings. 

The  Commissioner's  Court  is,  I  think,  simply  a  Jus- 
tice's Court  with  increased  jurisdiction.  The  Commis- 
sioner is  to  be  a  Justice  of  the  Peace.    The  only  reason 
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for  the  title  Commissioner  that  I  can  see,  is  to  distinguish 
him  from  the  other  Justices,  because  the  right  to  exercise 
the  extended  jurisdiction  is  confined  to  him.  I  do  not 
think  if  the  jurisdiction  of  all  Justices  of  the  Peace  was 
increased  to  the  extent  provided  by  the  Act,  any  new  ap- 
pointment for  the  magistrates  to  act  would  be  required, 
or  that  they  could  not,  under  their  previous  appointment, 
proceed  upon  the  extended  jurisdiction,  still  less  that  the 
Justices,  to  empower  them  to  act  under  the  extended 
jurisdiction  would,  before  acting,  require  to  be  appointed 
by  the  Governor-General.  The  conferring  the  power  to  act 
to  one  of  the  body  of  Justices,  and  designating  him  as  a 
Commissioner,  I  think,  would  not  alter  the  matter. 

By  sect.  92  of  the  B.  N.  A.  Act,  under  head  "  Exclusive 
Powers  of  Provincial  Legislatures,"  the  Legislature  may 
exclusively  make  laws  in  relation  to  matters  coming  within 
the  classes  of  subjects  thereinafter  enumerated, — among 
them  (sub-section  14):  "The  administration  of  justice 
in  the  Province,  including  the  constitution,  maintenance 
and  organization  of  Provincial  Courts,  both  of  civil  and  of 
criminal  jurisdiction,  and  including  procedure  in  civil 
matters  in  those  Courts."  The  Legislature  have  enacted 
the  law  which  gives  the  Governor  in  Council  the  appoint- 
ment of  the  Commissioner,  and  if  this  is  not  ultra  vires 
the  matter  is  concluded. 

Sub-section  IG  :  "  Generally  all  matters  of  a  merely 
local  or  private  nature  in  the  Province."  The  legislating 
for  the  appointment  of  such  an  officer  as  Commissioner 
under  the  Act,  seems  to  be  entirely  of  a  local  character, 
but  as  to  the  14th  sub-section  (the  constitution  and  or- 
ganization of  Provincial  Courts),  is  the  legislating  for  the 
appointment  of  a  person  to  administer  the  provisions  of 
the  enactment  (the  Commissioner)  any  more  than  a  part 
of  the  constitution  of  the  Court,  or  the  organization  of 
the  Court  ?    Can  the  Court  be  said  to  be  organized  or 
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constituted  without  appointing  an  officer  to  cany  out  the 
law  which  the  Act  provides  to  be  administered  ?  It  seems 
to  me  not,  and  unless  the  Legislature  is  deprived  cf  the 
power  of  legislating  on  this  most  important  part  of  the 
constitution  and  organizing  of  the  Court,  I  think  it  must 
be  concluded  in  this  sub-section  14.  It  is  argued  that 
the  appointment  is  vested  in  the  Governor- General  by 
section  96,  by  which  the  Governor-General  shall  ap- 
point the  Judges  of  the  Superior,  District  and  County 
Courts  in  each  Province,  except  those  of  the  Courts  of 
Probate  in  Nova  Scotia  and  New  Brunswick. 

There  were  Magistrates'  Courts  in  Nova  Scotia  and 
New  Brunswick;  to  these  Courts  the  96t!i  section  could 
not  extend.  By  section  100  the  salaries,  allowances  and 
pensions  of  the  Judges  of  the  Superior  Courts  (except  the 
Courts  of  Probate  in  Nova  Scotia  and  New  Brunswick) 
shall  be  fixed  and  provided  by  the  Parliament ;  and  if 
these  Commissioners  are  to  be  considered  Judges  to  be  ap- 
pointed by  the  Governor-General,  under  sect.  97,  they  must 
be  appointed  from  the  Bar.  By  that  section,  until  the 
laws  relative  to  property  and  civil  rights  in  Ontario,  Nova 
Scotia  and  New  Brunswick,  and  the  procedure  of  the 
Courts  in  these  Provinces,  are  made  uniform  (a  state  of 
things  not  as  yet  existing),  the  Judges  of  the  Courts  of 
these  Provinces  appointed  by  the  Governor-General  (this 
includes  all  the  Judges  the  Governor-General  has  power, 
under  the  Act,  to  appoint)  shall  be  selected  from  the  re- 
spective Bars  of  these  Provinces.  The  onerous  duty  upon 
the  Governor-General  of  appointing  Commissioners  for 
each  parish  in  the  Province,  and  the  necessity  of  paying 
the  '  alaries,  allowances,  and  il  may  be  pensions,  I  think 
is  not  required  to  carry  out  such  an  Act  as  this. 

When  the  B.  N.  A.  Act  passed,  there  were  Courts  to  fill 
the  term  District  Courts  in  Quebec.  Consolidated  Sta- 
tute of  Lower  Canada  of  1861,  page  636,  establishes  Dis- 
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tricts,  and  by  it  Judges  of  the  Supreme  »7ourt  are  assigned 
to  the  several  districts.  There  were  Ciurts  existing  to 
fill  all  the  Courts  named  in  the  96th  section,  and,  therefore, 
it  is  unnecessaiy  to  search  for  another  Co  irt  to  meet  the 
requirements  of  the  section.  In  this  Pre  vince  we  have 
the  same  rights  and  powers  we  had  before  'yonfederation, 
excepting  where  our  former  privileges  and  powers  are  in- 
terfered with  by  the  B.  N.  A.  Act,  which  I  do  not  think 
extends  to  deprive  our  Local  Legislature  from  legislating 
to  the  extent  of  the  present  Act. 

Allen,  C.  J. : — 

This  action  was  tried  in  "  The  Parish  of  Saint  Stephen 
Civil  Court,"  before  the  Commissioner  appointed  under 
the  Act  of  Assembly,  39  Vict.  c.  5,  intituled  "  An  Act  to 
establish  Parish  Courts." 

The  first  section  enacts  as  follows :  "  A  Court  is  hereby 
established  in  each  parish  in  this  Province,  except  in  par- 
ishes where  there  is  a  resident  police  or  stipendiary  magis- 
trate having  civil  jurisdiction  therein,  for  the  trial  of  civil 
causes  as  herein  provided,  to  be  hel"^  before  a  Commis- 
sioner, being  a  Justice  of  the  Peact,  which  Commissioner 
for  each  parish  shall  be  appointed  by  the  Lieutenant- 
Governor  in  Council,  and  such  Court  shall  be  called  '  The 
Parish  of  Civil  Court.' " 

The  2nd  section  declares  that  "  Every  such  Commis- 
sioner shall  have  jurisdiction  in  the  county  in  which  he 
resides,  and  for  which  he  may  have  been  appointed  a 
Justice  of  the  Peace  over  the  following  civil  actions : 
1st.  Actions  of  debt,  including  any  claim  for  a  sum  certain 
due  upon  a  specialty,  when  the  sum  demanded  does  not 
exceed  $40 ;  2nd.  Actions  of  tort  to  real  or  personal  pro- 
perty, when  the  damages  claimed  do  not  exceed  $16,"  etc. 

Objection  was  taken  on  the  trial  to  the  jurisdiction  of 
the  Commissioner,  and  the    question  is,  whether  the 
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Provincial  Legislature  had  any  authority  to  pass  an  Act 
authorizing  the  Lieutenant-Governor  in  Council  to  ap- 
point Commissioners  to  hold  these  Courts,  and  whether 
the  Lieutenant-Governor  had  any  power  to  appoint 
them. 

Whatever  power  the  Lieutenant-Governor  or  the  Pro- 
vincial Legislature  has  in  the  matter,  must  be  derived 
from  the  B.  N.  A.  Act,  1867,  which  materially  altered  the 
constitution  of  this  Province,  and  limited  the  powers  of  the 
Lieutenant-Governor,  as  they  had  existed  before  Confed- 
eration, when  he  derived  his  authority  directly  from  the 
Sovereign. 

The  58th  section  of  the  B.  N.  A.  Act  declares,  that  "  for 
each  Province  there  shall  be  an  officer,  styled  the  Lieu- 
tenant-Governor, appointed  by  the  Governor- General  in 
Council  by  instrument  under  the  Great  Seal  of  Canada." 

Before  the  union  of  the  Provinces,  the  Lieutenant-Gov- 
ernor exercised  such  of  the  prerogatives  of  the  Crown  as 
were  delegated  to  him  by  his  commission,  and  the  Royal 
instructions  which  accompanied  it.  Hill  v.  Bigge  (1) ; 
but  now  the  Governor-General  alone  is  appointed  by  the 
Queen's  commission,  and  acts  as  the  representative  of  the 
Sovereign  in  the  Dominion. 

The  Queen,  as  the  fountain  of  justice,  has  the  exclusive 
power  of  establishing  Courts  and  appointing  Judges  in 
the  Dominion,  unless  that  power  has  been  taken  away  by 
the  Act  of  Parliament,  and  Her  Majesty  exercises  that 
right  through  her  representative,  the  Governor-General. 

In  Chitty  on  Prerogs.,  p.  6,  it  is  said :  "  As  the  fountain 
of  justice  and  administrator  of  the  laws,  all  judicial  power 
is  supposed  to  be  derived  from  the  Crown,  and  though 
the  King  himself  possesses  none,  yet  he  appoints  those 
by  whom  it  is  exercised,  and  constitutes   Courts  and 
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^^77  offices  ; "  and  again,  in  page  75,  "  tlie  prerogative  of 
creating  Courts  and  offices  has  been  iinmemorially  exer- 
cised by  the  Kings  of  England,  and  is  founded  on  the 
AiieuTc.J.  capacities  of  executive  magistrato  and  distributor  of 
"""  justice,  which  the  constitution  of  the  country  has  assigned 
to  the  Sovereign."  ..."  The  Judges  can,  generally 
speaking,  derive  their  authority,  only,  from  the  Crown." 
Co.  Lit.  2G0.  Bac.  ab.  "  Courts "  (B).  "  The  right  to 
name  Justices  of  the  Peace  was  vested  in  the  Crown  by 
statute  1  Ed.  3,  c.  16.  They  are  appointed  by  the 
King's  commission,  under  the  Great  Seal." 

The  Governor-General's  commission,  dated  22nd  May, 
1872,  contains  the  following  clause  :  "  III.  And  we  do 
further  authorize  and  empower  you  to  constitute  and 
appoint  in  our  name,  and  on  our  behalf,  all  such  Judges, 
Commissioners,  Justices  of  the  Peace  and  other  necessary 
officers  and  ministers  of  our  said  Dominion,  as  may  be 
lawfully  constituted  or  appointed  by  us." 

It  was  contended  that  the  Lieutenant-Governor  had 
the  power  to  appoint  in  this  case,  for  two  reasons.  1st, 
Because,  under  the  92nd  section  of  the  B.  N.  A.  Act,  1867, 
the  exclusive  power  of  legislation,  respecting  the  adminis- 
tration of  justice  and  the  constitution  of  Courts  in  the 
Province,  was  vested  in  the  Provincial  Legislature  ;  and, 
2nd,  Because  the  96th  section  of  the  Act  having  defined 
what  Judges  were  to  be  appointed  by  the  Governor-Gen- 
eral, by  necessary  implication  all  others  were  to  be 
appointed  by  the  Provincial  Government. 

As  to  the  first  ground,  under  the  head  of  "  Exclusive 
Powers  of  Provincial  Legislatures"  the  92nd  section 
enacts  as  follows :  "  In  each  Province  the  Lesfislature 
may  exclusively  make  laws  in  relation  to  matters  coming 
within  the  classes  of  subjects  next  hereinafter  enumer- 
ated, that  is  to  say.  (Then  follows  a  number  of  subjects, 
and  paragraph  14  declares  as  follows):  "The  adminis- 
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tration  of  justice  in  the  Province,  including  the  constitu- 
tion, maintenance  and  organization  of  Provincial  Courts, 
both  of  civil  and  of  criminal  jurisdiction,  and  iacluding 
procedure  in  civil  matters  in  those  Courts." 

So  far  as  regards  the  right  of  the  Provincial  Legisla- 
ture to  pass  an  Act  to  establish  Parish  Courts,  and  to 
define  their  powers  and  regulate  their  procedure,  there 
can  be  no  doubt ;  but  this  does  not  meet  the  question. 
They  are  to  "  make  laws "  respecting  the  constitution, 
etc.,  of  Courts  ;  but  to  construe  those  words  as  giving 
them  the  power  to  direct  by  whom  the  Judges  of  the 
Coarts  so  constituted  a:^  to  be  appointed,  seems  to  me 
to  be  extending  their  powers  beyond  what  was  intended 
by  the  Act,  and  to  be  a  direct  interference  with  the  pre- 
rogative of  the  Crown.  It  was  contended,  and,  no  doubt, 
with  much  force,  that  a  Court  could  '.ui  be  "  organized  " 
without  the  appointment  of  a  Judge.  But  the  authority 
to  legislate  respecting  the  organization  of  a  Court,  does 
not  necessarily  mean  that  the  Provincial  Legislature  can 
direct  by  whom  the  Judges  are  to  be  appointed,  thus 
taking  away  one  of  the  undoubted  prerogatives  of  the 
Crown. 

As  to  the  second  gi'ound,  the  96th  section  of  the  Act 
enacts  as  follows  :  "  The  Governor-General  shall  appoint 
the  Judges  of  the  Superior,  District  and  County  Courts  in 
each  Province,  except  those  of  the  Courts  of  Probate  in 
Nova  Scotia  and  New  Brunswick." 

It  was  contended  that,  according  to  the  maxim  expresaio 
unius  est  excluaio  alterius,  the  Provincial  Government 
had  the  power  to  appoint  the  Judges  of  any  Courts,  not 
expressly  named  in  this  section  to  be  appointed  by  the 
Governor- General.  It  was  also  contended  that  the  words 
"  District  and  County  Courts "  must  be  construed  to 
apply  to  certain  Courts  called  District  Courts  existing  in 
Lower  Canada  at  the  time  the  Act  was  passed,  and  to 
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the  County  Courts  at  that  time  established  in  Upper 
Canada,  and  that  they  did  not  apply  to  the  Courts  estab- 
lished under  the  Act  39  Vict.  c.  5,  though  they  were 
territorially  District  or  County  Courts.  While  I  am  not 
prepared  to  dispute  this  construction  of  the  Act,  I  do  not 
see  that  it  gets  rid  of  the  objection  that  the  Lieutenavt- 
Governor  has  not  the  right  to  appoint  the  Commissioner 
to  the  Parish  Courts.  Where  does  the  Lieutenant-Gov- 
ernor get  the  authority  to  appoint  ?  certainly  not  from 
his  commission,  even  if  the  Governor-General  could  dele- 
gate the  authority  to  him.  Then  does  he  get  it  from  the 
Act  of  Parliament  ?  He  does  not,  unless  it  is  by  impli- 
cation arising  out  of  the  fact  that  the  9Gth  section 
enumerates  the  Judges  that  taa  Governor- General  shall 
appoint.  But  it  is  a  clear  rule  of  law,  that  the  preroga- 
tive of  the  Crown  shall  not  be  taken  away  by  implica- 
tion, it  must  be  done  by  express  words.  Dwarr.  Stat. 
523.  It  was  held  in  the  Magdalen  College  Case  (1),  that 
where  the  King  has  any  prerogative,  estate  or  interest,  he 
shall  not  be  barred  of  them  by  the  general  words  of  an 
Act  of  Parliament,  and  in  Rex  v.  The  Archbishop  of 
Armagh  (2),  it  was  admitted  that  the  King  should  not 
be  divested  of  any  of  his  prerogatives,  but  by  plain  and 
express  words  for  that  purpose. 

In  Maxwell  on  Statutes,  112,  it  is  said  :  "  It  has  been 
said  that  the  law  is  prima  facie  presumed  to  be  made 
for  subjects  only  ;  at  all  events,  the  Crown  is  not  reached 
except  by  express  words,  or  by  necessary  implication,  in 
any  case  where  it  would  be  ousted  of  an  existing  preroga- 
tive. It  is  presumed  that  the  Legislature  does  not  intend 
to  deprive  the  Crown  of  any  prerogative,  right,  or  pro- 
perty, unless  it  expresses  its  intention  to  do  so  in  explicit 
terms  or  makes  the  inference  irresistible,"  citing  Inst. 
191 ;  Co.  Litt.  43  6;  3   Bac.  Ab.   Prerogative  (E)  5    (c). 


(1)  11  Rep.  G6  b. 


(2)  8  Mod.  6. 
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And  the  principle  is  very  fully  stated  by  Lord  Cairns  in 
Thdhenje  v.  Landry  (1). 

The  a-ppointment  of  all  Judges  being  the  undoubted 
prerogative  right  of  the  Crown,  and  Her  Majesty  having 
delegated  that  right,  in  the  Dominion,  to  the  Governor- 
General,  I  can  see  nothing  in  the  provisions  of  the  B.  N.  A. 
Act,  which,  by  necessary  implication,  has  taken  that 
right  away  from  him,  and  vested  it  in  the  Lieutenant- 
Governor  of  this  Province. 

I  cannot  assent  to  the  views  put  forward  by  one  of  my 
learned  brothers,  that  the  Act  39  Vict.  c.  5  was  a  mere 
extension  of  the  powers  which  Justices  of  the  Peace 
ah'eady  had  to  try  cases  of  small  amount.  Tlie  Act  in 
terms  professes  to  establish  a  new  Court.  It  is  entitled 
"An  Act  to  establish  Parish  Courts."  It  commences  by 
declaring  that  "  a  Court  is  hereby  established  in  each 
parish  in  this  Province,"  and  a  particular  title  is  given 
to  this  Court.  It  is  true  that  the  Judges  to  be  appointed 
must  be  Justices  of  the  Peace;  but  Justices,  as  such, 
have  no  jurisdiction  under  the  Act,  without  an  express 
appointment  for  the  particular  Courts  so  established ; 
therefore  it  is  not  a  mere  extension  of  the  jurisdiction 
of  Justices  of  the  Peace,  but  the  creation  of  a  new 
tribunal. 

I  cannot  see  how  a  despatch  from  Lord  Kimberley 
to  the  Governor-General,  respecting  the  appointment  of 
Queen's  Counsel,  or  other  officers,  can  in  any  way  affect 
the  construction  of  the  Act  of  Parliament,  or  the  aiUlior- 
ity  of  the  Local  Government  to  make  the  appointments 
in  question.  Neither  do  I  admit  that  the  Local  Legisla- 
ture had  authority  to  pass  the  Act  32  Vict.  c.  92,  rela- 
tive to  the  appointment  of  Justices  of  the  Peace,  which 
is,  unquestionably,  one  of  the  prerogatives  of  the  Crown. 
And  if  the  Local  liCgislature  had  no  such  right,  the  fact 
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that  the  Governor-General  did  not  disallow  the  Act,  or 
that  he  expressly  allowed  it,  cannot,  in  my  opinion,  give 
it  validity.  If  authority  is  wanted  to  support  this  posi- 
tion, it  will  be  found  in  the  case  of  Reg.  v.  Chandler  (1), 
And  see  Reg.  v.  Wood  (2).  The  powers  of  the  Provincial 
Legislature  are  now  limited  and  defined  by  the  Act  of 
Parliament,  and  they  cannot  go  beyond  the  powers  dele- 
gated to  them. 

After  the  best  consideration  that  I  have  been  able  to 
give  this  case,  I  am  unable  to  come  to  the  conclusion  that 
the  Lieutenant-" -overnor  had  authority  to  appoint  the 
Commissioners  under  the  Act,  and  consequently  I  think 
the  judgment  should  be  reversed. 

My  brother  Duff  has  authorized  me  to  state  that  he 
agrees  with  this  judgment. 

Jibdgment  affi,rmed. 


(1) 


1  Hannay,  556 ;  ante,  p.  421.  (2)  5  E.  &  B.  49. 
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Ex  Partk  Elus. 

[Reported  1  Piigshy  ct  Ji'Urbidge,  593.'\ 
Criminal  Law — Insolvency — C''//>   Stat.  N.  B.  c.  3S. 

A  Provincial  Legislature  has  power  to  pass  an  enactment  for  the 
imprisonment  of  a  person  makint;  default  in  payment  of  a  sum 
due  on  a  judgment,  in  case  (a)  he  has  had  since  the  date 
of  the  judgment  or  order  the  means  to  pay  tlie  sum  in  res- 
pect of  which  he  has  made  default,  and  neglects  or  refuses  to 
pay  it,  or  in  case  (b)  the  liability  was  incurred  by  obtaining 
credit  under  false  pretences  or  by  means  of  any  other  fraud  or 
by  the  commission  of  an  act  fo-  ,vhich  he  might  be  proceeded 
against  criminally. 

Weldon,  J.,  dissenting. 

The  National  Park  Bank  having  obtained  a  judgment 
against  Ellis,  applied  to  Mr.  Justice  Wetmore  for  an  or- 
der for  Ellis'  iraprisonnient  for  one  year,  under  chapter 
38  of  the  Consolidated  Statutes  (1).   By  sect.  32,  sub-ss.  1 

*  Present :— Allev,  C.J.,  and  Weldon,  Fisheh,  Wetmoue,  and  Duff,  JJ. 


1878* 
February, 


(1)  Con.  Stat.  (N.B.)  c.  38,  s.  150  : 
"  Subject  to  the  iirovisions  herein- 
after mentioned,  any  Court  may 
commit  to  prison  for  a  term  not  ex- 
ceeding one  year,  or  until  payment 
of  the  sum  duo,  with  or  without  pri- 
vilege of  bail  or  limits,  any  person 
who  makes  default  in  payment  of 
any  sum  due  from  him  in  pursuance 
of  any  order  or  juagment  of  the 
Court." 

Sect.  32  :  "  And  provided  also, 
tliat  such  jurisdiction  shall  only  be 
I'xercised  wbere  it  is  proved  to  the 
satisfaction  of  the  Court  or  Judge, 
as  the  case  may  be — 

"(1)  That  the  person  making  de- 


fault either  has  or  has  had,  since  the 
date  of  the  order  or  judgment,  the 
means  to  pay  the  sum  in  respect  of 
which  ho  has  made  defaidt,  and  has 
refused  or  neglected,  or  refuses  or 
neglects  to  pay  the  same  ;  or 

"  (2)  That  the  person  making  de- 
fault had,  in  incurring  the  debt  or 
liability  in  respect  of  which  he  has 
made  default,  obtained  credit  under 
false  pretences,  or  by  means  of  any 
other  fraud,  or  had  incurred  the  lia- 
bility by  committing  an  act  for  the 
commission  of  which  the  person  by 
the  laws  of  the  country  where  the 
same  was  committed,  was  liable  to 
be  proceeded  against  criminally." 
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and  2,  the  authority  to  make  the  order  of  imprisonment 
is  given  where  (a)  the  person  making  default  has  since 
the  date  of  the  order  or  judgment  the  means  to  pay  the 
sum  in  respect  of  which  he  has  made  default,  and  has 
refused  or  neglected  or  refuses  or  neglects  to  pay  the 
same,  or  where  (6)  the  person  making  default  had  in 
incurring  the  debt  or  liability,  in  respect  of  which  he  has 
made  default,  obtained  credit  under  false  pretences  or  by 
means  of  any  other  fraud,  or  had  incurred  the  liability  by 
committing  an  act,  for  the  commission  of  which  the  per- 
son by  the  laws  of  the  country  where  the  same  was  com- 
mitted, was  liable  to  be  proceeded  against  criminally. 
The  learned  julge  was  of  opinion  that  Ellis  had  the 
means  of  paying  the  judgment,  and  that  he  had  incurred 
the  liability  by  committing  an  act  for  which  he  was  liable 
to  be  proceeded  against  criminally  in  the  State  of  New 
York,  where  the  act  was  committed,  and  made  the  order 
for  imprisonment  on  both  grounds. 

Oct.  9,  1877.  Mr.  Weldon.  Q.C.,  obtained  a  rule  nisi 
for  a  writ  of  habeas  corpus,  on  the  ground  that  these  pro- 
visions of  the  Act  were  beyond  the  power  of  the  Local 
Legislature  to  enact. 


Sect.  35  :  "  The  order  of  commit- 
ment shall  direct  the  immediate  pay- 
ment of  the  amount  for  which  do- 
fault  is  made,  and  any  costs  awarded 
as  aforesaid,  and  on  non-payment  of 
the  same,  that  the  defendant  be  com- 
mitted, and  the  order  shall  state 
whether  the  commitment  be  with  or 
without  privilege  of  bail  or  limits  ; 
and  the  order  of  commitment  shall 
be  obeyed  and  executed  by  the  she- 
riff :  and  on  failure  '^.f  payment  the 
defendant  shall  be  imprisoned  ac- 
cording to  the  tenor  of  the  order,  and 
shall  be  discharged  out  of  custody 
npon  payment  of  the  amount  named 
in  the  order." 

Sect,  36  :  '  'No  imprisonment  under 


the  30th  section  shall  operate  as  a 
satisfaction  or  extinguishment  of 
any  debt  or  demand,  or  cause  of 
action,  or  deprive  any  person  of  any 
right  after  such  imprisonment  to  take 
out  execution  against  the  lands, 
goods,  or  chattels  of  the  person  im- 
prisoned, in  the  same  manner  as  if 
such  imprisonment  had  not  taken 
place  ;  and  no  discharge  of  any  per- 
son from  arrest  or  imprisonment 
shall  affect  the  creditor's  riglits  or 
remedies  against  the  lands,  goods  or 
chattels  of  tho  person  arrested  or 
imprisoned,  but  the  same  shall  be  and 
remain  as  if  such  arrest  or  imprison- 
ment had  not  taken  place." 
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Oct.  23  and  24,  Mr.  Barker,  Q.C.,  shewed  cause. 

The  only  question  here  is,  whether  or  not  the  pro- 
visions of  sections  28-33  of  chapter  38  of  the  Consoli- 
dated Statutes,  are  within  the  powers  of  the  Local  Legisla- 
ture. The  effect  of  these  sections  is,  that  they  constitute 
exceptional  cases  of  imprisonment.  The  power  to  impri- 
son formerly  existed  to  its  fullest  extent.  These  excep- 
tional cases  still  remain.  My  learned  friend  contends  that 
the  Act  is  ultra  vires,  in  that  it  throws  upon  the  judge 
the  duty  of  deciding  whether  or  not  the  defendant  has 
committed  an  indictable  offence.  There  is  no  leiiislatinfi 
in  criminal  matters  here.  The  Act  does  not  create  a 
crime,  nor  provide  a  punishment  for  a  crime.  Suppose 
Ellis  could  be  tried  here,  Mr.  Justice  Wetmore's  order 
would  be  no  answer.  The  Local  Legislature  has  control 
of  the  question  of  imprisonment  for  debt  in  civil  suits. 
That  is  all  this  is.  The  imprisonment  is  not  a  punish- 
ment.    If  the  defendant  pays  the  judgment  he  goes  free. 

Formerly  a  ca.  sa.  issued  without  any  order  of  the 
Court  or  a  judge.  This  is  only  an  order  insteail  of  a  ca. 
sa.  ;  both  come  from  the  Court,  and  whether  you  call  it  an 
order  or  an  attachment,  makes  no  difference.  It  is  nothing 
more  than  the  execution  on  the  equity  side  of  the  Court, 
The  order  is  for  the  payment  of  the  moneys,  and  if  not 
paid,  then  comes  the  commitment.  It  is  idle  to  argue  that 
this  is  punishment.  I  never  heard  of  such  a  doctrine.  It 
is  not  a  crime  not  to  pay  one's  debts  even  if  one  has  the 
means.  Attachments  for  payment  of  money  are  in  all  cases 
civil  remedies  :  Rex  v.  Edwards  (1).  If  Ellis  was  in  bank- 
ruptcy, he  would  be  discharged  from  this  arrest,  because 
it  is  a  civil  and  not  a  criminal  proceeding  ;  Lees  v.  Neiu- 
ton  (2).  But  Ellis  is  not  a  trader,  and  he  is  not  subject  to 
the  provisions  of  the  Insolvent  Act.  There  is  no  conllict 
with  that  Act  here  :  Armstrong  v.  McCutckin  (3). 

(1)  9  B.  &  C.  652.     (2)  L.  R.  1  C.  P.  658.    (3)  2  Pugsley,  381 ;  aixte,  p.  494. 
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It  appears  quite  clear  that  the  Local  Legislature,  having 
abolished  imprisonment  for  debt,  can  give  any  process  it 
sees  fit  for  the  purpose  of  giving  effect  to  the  judgments 
and  orders  of  this  Court.  Outside  of  the  question  of 
crime,  it  is  clear  the  learned  judge  had  power  to  make 
the  order  in  this  case  under  the  first  sub-section,  he  bein^ 
of  opinion  that  Ellis  was  able  to  satisfy  the  judgment 
and  refused  to  do  it. 


ill 


JM.lii 


Mr.  Weldon,  Q.C.,  supported  the  rule. 

I  admit  that  the  Local  Legislature  can  regulate  the 
process  in  civil  su'ts,  but  it  cannot  indirectly  punish  an 
ofience  by  giving  a  remedy  in  civil  proceedings.  At 
Common  Law  we  had  the  two  writs  of  fi.  fa.  and  ca  sa. 
Under  the  first  the  defendant's  goods  were  levied  on  ; 
under  the  second  his  body  was  taken  in  satisfaction  of 
the  debt.  Where  a  defendant  was  imprisoned  under  a 
ccL  sa.,  our  statutes  gave  him  the  benefit  of  the  gaol 
limits.  I  do  not  deny  the  power  of  the  Legislature  to 
abolish  the  ca.  sa.,  but  I  do  its  power  to  give  a  remedy 
like  this.  Formerly,  taking  the  body  under  a  ca.  sa., 
was  a  satisfaction  of  the  debt,  and  if  th^  defendant  was 
discharged,  the  debt  was  extinguished.  Subsequently  an 
Act  was  passed  allowing  the  plaintiff  to  discharge  his 
debtor  from  arrest,  and  retain  his  execution  against  the 
defendant's  property.  By  the  Act  under  discussion,  the 
Legislature  has  created  a  new  jurisdiction  for  the  Court 
or  a  judge.  Is  it  not  substantially  an  adjudication  on  an 
offence  ?  The  Legislature  cannot  indirectly  obtain  a 
jurisdiction  for  itself.  Under  this  new  process,  the  de- 
fendant may  be  deprived  of  his  benefit  of  limits.  Before 
the  judge  can  make  the  order  he  must  virtually  try  a 
crime,  and  the  imprisonment  is  awarded  as  a  punishment 
for  it.  It  makes  no  difference  that  the  defendant  can 
discharge  himself  by  payment.     That  is  shewn  by  the  case 
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of  Ex  parte  Graves  (1).  A  judge  cannot  imprison  merely 
for  non-payment  of  the  debt,  he  must  in  addition  to  that 
find  certain  facts  in  the  case  involving  the  commission  of 
an  indictable  offence.  In  all  cases,  such  as  attachment 
for  contempt  and  other  processes  of  imprisonment  for 
on-payment  of  money,  the  imprisonment  extinguishes 
the  debt.  Here  it  does  not.  (See  section  38.)  This  is 
an  attempt  to  establish  quasi  criminal  proceedings.  It  is 
true  that  this  order  would  be  no  answer  to  an  indictment, 
but  that  only  makes  the  matter  worse,  as  the  defendant 
would  be  punished  twice.  Clearly  these  provisions  are 
ultra  vires.  The  defendant  is  not  imprisoned  because  he 
does  not  pay  his  debt,  but  because  he  has  committed  an 
ofience. 

Then,  again,  those  sections  are  in  conflict  with  the  In- 
solvent Act.  The  Dominion  Parliament  could  make  the 
Insolvent  Act  apply  to  persons  other  than  traders.  The 
test  is  not  vvl^at  the  Dominion  Parliament  has  done,  but 
what  it  can  do.  He  referred  to  Rex  v.  Edwards  (2),  Lees 
v.  Newton  (3),  The  Qaeen  v.  Chandler  (4). 

The  judgment  of  the  majority  of  the  Court  (Allen, 
C,  J.,  Fisher,  Wetmore,  and  Duff,  JJ.,)  was  delivered  by 

Allen,  C.  J. : — 

The  question  raised  in  this  case  is  whether  that  portion 
of  the  Consolidated  Statutes,  c.  3S,  sect.  32,  which  autho- 
rizes a  judge  to  commit  to  prison  any  person  making 
default  in  the  payment  of  a  sum  of  money  due  on  a  judg- 
ment, if  the  judge  is  satistifd  that  the  person  so  making 
default  has  incurred  the  liability  by  committing  an  act 
for  the  commission  of  which  he  was,  by  the  laws  of  the 
countiy  where  the  same  was  committed,  liable  to  be  pro- 
ceeded against  criminally,  is  ultra  vires. 
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The  contention  on  the  part  of  the  applicant  is,  that 
this  provision  is,  in  effect,  legislating  upon  the  Criminal 
Law,  and  is  therefore  beyond  the  power  of  the  Local 
Legislature,  as  defined  in  the  91st  and  92nd  sections  of  the 
B.  N.  A.  Act,  1867,  by  which  the  exclusive  power  of  legis- 
lating upon  "  the  Criminal  Law  "  is  given  to  the  Parlia- 
ment of  Canada.  The  question  then  is,  whether  this  32nd 
section  does  undertake  to  legislate  upon  the  Criminal  Law 
of  the  Dominion,  and  declare  that  a  certain  act  shall  con- 
stitute a  crime,  punishable  by  the  laws  of  the  Dominion 
or  of  this  Province  ?  For  unless  it  does,  and  is  therefore 
beyond  the  jurisdici' on  of  the  Local  Legislature,  we  are 
bound  to  give  effect  to  it  whether  we  approve  of  its  pro- 
visions or  not. 

The  chapter  in  question  is  headed,  "  Arrest,  Imprison- 
ment and  Examination  of  Debtors.'  It  professes  to  deal 
with  the  rights  of  creditors  and  the  liability  of  debtors  in 
civil  suits  only,  their  ai'rest  and  imprisonment  on  mesne 
process,  and  after  final  judgment,  and  their  discharge 
from  imprisonment.  It  neither  adds  to,  nor  in  any  way 
alters  the  Criminal  Law  of  the  Dominion,  nor  declares 
that  any  act  of  the  debtor  shall  amount  to  a  criminal 
offence.  In  fact  it  is  only  a  limitation  of  the  power, 
which  a  creditor  had  before  the  passing  of  the  Act  37 
Vict.  c.  7,  of  arresting  his  debtor,  both  on  mesne  and  final 
proces.s,  without  the  intervention  of  a  judge's  order,  and 
retaining  him  in  prison  till  the  debt  was  paid,  unless  the 
debtor  could  obtain  his  discharge  under  the  provisions  of 
the  Insolvent  Confined  Debtors'  Act.  Here  the  extent  of 
imprisonment  is  a  year,  no  matter  what  the  amount  of 
the  judgment  may  be,  with  the  benefit  of  the  limits,  if 
the  judge  so  directs,  and,  with  the  right  of  the  debtor  at 
any  time  to  obtain  his  discharge  on  payment  of  the 
amount  of  the  judgment,  and  the  costs  of  the  order  of 
commitment ;  and,  indeed,  he  is  not  imprisoned  at  all,  if 
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he  chooses  to  pay  the  amount.  See  section  35.  Surely 
there  is  nothing  in  this  which  can  be  said  to  be  legislating 
on  the  Criminal  Law.  The  whole  object  of  that  part  of 
the  Act  is  to  enforce  the  payment  of  the  judgment,  just 
as  was  formerly  the  object  of  issuing  a  ca.  sa.  execution 
against  a  judgment  debtor.  There  is  nothing  in  the  Act 
making  the  refusal  to  pay  the  amount  of  the  judgment 
an  offence,  or  subjecting  the  debtor  to  a  penalty  for  refus- 
ing, as  there  was  in  some  of  the  cases  cited.  It  was  con- 
tended, however,  that  the  second  sub-section  of  section 
32  does  indirectly  attempt  to  punish  a  party  for  criminal 
offences,  and  creates  a  tribunal  to  adjudicate  thereon. 
That  section  is  as  follows  : — "  And  provided  also,  that  such 
jurisdiction  (i.e.,  of  committing  to  prison),  shall  only  be 
exercised  where  it  is  proved  to  the  satisfaction  of  the 
Court  or  Judge.  .  .  .  That  the  person  making  de- 
fault had,  in  incurring  the  debt  or  liability  in  respect  of 
which  he  has  made  default,  obtained  credit  under  false 
pretences,  or  by  means  of  any  other  fraud ;  or,  had 
incurred  the  liability  by  committing  an  act,  for  the  com- 
mission of  which  the  person,  by  the  laws  of  the  country 
where  the  same  was  committed,  was  liable  to  be  pro- 
ceeded against  criminally." 

In  adjudicating  upon  an  application  to  commit  a  debtor 
to  prison  under  this  section,  the  judge  must  determine 
upon  the  evidence  adduced  before  him,  whether  the  debtor 
has  committed  a  criminal  offence  according  to  the  law  of 
the  country  where  the  debt  was  incurred ;  and  therefore 
it  may  be  said  that  in  ordering  a  debtor  to  be  imprisoned, 
the  judge  is,  in  fact,  punishing  him  for  a  crime,  and  that 
the  legislation  which  authorizes  this  proceeding,  is  legis- 
lating on  the  Criminal  Law. 

It  appears  to  us,  however,  that  notwithstanding  this, 
the  Local  Legislature  has  not  exceeded  its  powers. 

By  the  92d  section  of  the  B.  N.  A,  Act,  the  Provincial 
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Legislature  has  the  exclusive  right  to  make  laws  (inter 
alia)  in  relation  to  (13)  "  Property  and  civil  rights  in  the 
Province."  (14)  "  The  administration  of  justice  in  the 
Province,  including  the  constitution,  maintenance  and 
organization  of  Provincial  Courts,  both  of  civil  and  of  crim- 
inal jurisdiction,  and  including  procedure  in  civil  matters 
in  those  Courts."  (15)  "  The  imposition  of  'punishment 
by  fine,  penalty,  or  imprisonrtient,  for  enforcing  any  law 
of  the  Province  made  in  relation  to  any  matter  coming 
within  any  of  the  classes  of  subjects  enumerated  in  this 
section." 

Now,  surely  the  enforcing  the  payment  of  a  judgment 
is  a  civil  right,  and  the  mode  of  enforcing  it  a  part  of  the 
administration  of  justice,  and  procedure  in  civil  matters 
in  the  Province,  all  of  which  are  expressly  within  the 
jurisdiction  of  the  Provincial  Legislature.  Having  there- 
fore the  right  to  legislate  on  these  subjects,  the  15th  sub- 
section gives  them  power  to  enforce  any  such  laws  by 
imposing  iTuprisonment.  It  would  seem,  therefore,  that 
the  powers  conferred  by  this  section  of  c.  38,  Consoli- 
dated Statutes,  are  strictly  within  the  92nd  section  of  the 
B.  N.  A.  Act. 

Another  objection  to  the  validity  of  the  Act  in  ques- 
tion was,  that  it  conflicted  with  the  Insolvent  Act  of  1875, 
under  the  127th  section  of  which  the  Judge  of  the  County 
Court  might  order  a  debtor  imprisoned  by  a  Judge  of  the 
Supreme  Court,  under  section  32,  to  be  discharged  out  of 
custody. 

Admitting  that  the  debtor  might  be  entitled  to  be  dis- 
charged under  the  Insolvent  Act,  which  he  probably 
would  be  if  he  was  subject  to  the  provisions  of  that  Act, 
and  [that]  his  imprisonment  under  the  judge's  order  is  an 
imprisonment  in  a  civil  suit,  (see  Rex  v.  Edwards  (1), 
Lees  V.  Newton  (2),  Bancroft  v.  Mitchell  (3),  Ex  parte 

(1)  9  B.  &  C.  652.      (2)  L.  R.  1  C.  P.  658.      (3)  L.  R.  2  Q.  B.  549. 
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Graves  (1),)  does  it  follow  that  this  proves  the  Act  of  the 
Provincial  Legislature  to  be  ultra  vires  ?  Might  not  his 
imprisonment,  under  the  latter  Act,  be  perfectly  legal  up 
to  the  time  that  he  proved  himself  entitled  to  be  dis- 
charged under  the  provisions  of  the  Insolvent  Act  ?  As 
in  the  case  of  Rex  v.  Edwards  (2),  and  Lees  v.  New- 
ton (3),  the  imprisonment  on  the  attachments  for  contempt, 
would  be  legal  up  to  a  certain  period,  but  after  that  its 
continuance  would  be  unlawful,  because  the  party  had 
shewn  himself  entitled  to  be  discharged  under  the  pro- 
visions of  the  Bankrupt  Act ;  so,  in  the  case  of  imprison- 
ment under  this  Act,  of  a  person  subject  to  the  provisions 
of  the  Insolvent  Law,  his  imprisonment  would  be  legal 
until  it  came  in  conflict  with  the  Insolvent  Act,  by  his 
obtaining  an  order  for  his  discharge  ;  and  then  the  latter 
Act  would  prevail,  because  the  Dominion  Parliament  alone 
can  deal  with  the  subject  of  insolvency,  Armstrong  v. 
McCutchin  (4).  There  may  also  be  cases  of  imprison- 
ment under  this  Act,  of  persons  not  subject  to  the  pro- 
visions of  the  Insolvent  Act ;  in  such  cases,  no  question 
of  conflict  could  arise,  therefore  the  two  Acts  are  not 
necessarily  inconsistent. 

The  habeas  corpus  will  therefore  be  refused. 
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Weldon,  J. : — 

This  application  was  made  at  the  last  Michaelmas 
Term  for  a  writ  of  habeas  corpus,  to  bring  up  the  said 
Thomas  Ellis,  who  is  confined  in  the  gaol,  at  Saint  John, 
at  the  instance  of  the  National  Park  Bank  of  New  York, 
by  virtue  of  a  warrant  made  by  Mr.  Justice  Wetmore,  on 
July  14th,  1877,  under  chapter  38  of  the  Consolidated 
Statutes,  entitled  "  Arrest,  Imprisonment  and  Examina- 
tion of  Debtors."     The  28th  section  states,  "No  person 


(1)  L.  E.  3  Ch.  642. 

(2)  9  B.  &  C.  652. 


(3)  L.  K.  1  C.  P.  658. 

(4)  2  Pugsley,  381 ;  anU,  p.  494. 
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1878       shall  be  arrested  or  imprisoned  after  judgment  in  any 
Ex  PARTE    civil  suit,  or  for  making  default  in  the  payment  of  a  sum 
of  money,  except  as  in  this  or  any  other  chapter  of  the 
Consolidated  Statutes  is  otherwise  provided." 

Section  32  provides  for  the  exercise  of,  and  gives  juris- 
diction to  the  Court  in  certain  cases.  The  order  is  made 
in  accordance  with  the  1st  and  part  of  the  2nd  sub-sec- 
tion of  said  chapter. 

The  33rd  section  provides  how  an  order  is  to  be  made. 
The  35th  section  authorizes  the  commitment  of  the  de- 
fendant, without  privilege  of  bail  or  limits,  or  until  pay- 
ment is  made  of  the  amount  named  in  the  order,  for  the 
period  named  in  the  30th  section. 

36th  section.  The  imprisonment  is  no  extinguishment 
of  the  judgment,  and  the  plaintiff  is  not  prevented  from 
issuing  an  execution  against  the  defendant's  goods  and 
chattels,  lands  or  tenements,  but  the  same  remains  as  if 
no  imprisonment  had  taken  place. 

The  writ  of  capias  ad  satisfaciendum  is  taken  away, 
and  a  new  proceeding  is  substituted  ;  it  is  a  process  new 
in  law.  not  founded  on  the  judgment,  but  on  some  state 
of  facts  to  be  found  by  the  judge  anterior  to  the  com- 
mencement of  the  suit  and  judgment  rendered  in  the 
cause,  not  referred  to,  or  alleged  in  any  of  the  proceed- 
ings in  the  cause,  or  whether  a  trial  of  the  cause  has  been 
had,  or  assessment  of  damage  by  a  jury  ;  and  it  may  be 
for  an  offence  which  the  criminal  law  of  Canada  pro- 
vides punishment  for  after  an  indictment  has  been  found, 
and  the  party  found  guilty ;  or,  for  an  offence  which  the 
party  had  committed,  for  the  commission  of  which  he,  by 
the  laws  of  the  country,  foreign  or  otherwise,  where  the 
same  was  committed,  was  liable  tr  be  proceeded  against, 
criminally. 

By  the  Insolvent  Laws  of  Canada,  if  a  party  obtains 
money,  or  procures  credit  under  false  pretences,  he  is 
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liable  to  imprisonment  for  such  offence,  but  the  party  so 
charged  with  such  fraud  has  to  be  charged  with  it  in  the 
declaration  in  the  suit,  tried  by  a  jury,  and  found  guilty 
and  judgment  awarded  against  him  before  he  can  be  sen- 
tenced to  imprisonment. 

The  obtaining  goods  or  credit  on  false  pretences,  is 
a  crime  well  known  in  the  Criminal  Code,  both  at  Com- 
mon Law  and  by  Statutes  in  England,  as  well  as  in  this 
Province  before  the  Union,  and  since  by  the  Criminal 
Laws  of  the  Dominion,  and  whatever  may  be  the  title  of 
the  Act,  Consolidated  Statutes  chapter  38,  although  it 
may  profess  to  be  for  the  recovery  of  debts  or  for  the 
enforcement  of  the  payment  of  judgments,  the  Local 
Legislature  cannot  directly  or  indirectly  make  it  a  criminal 
offence,  and  punish  in  a  summary  manner  by  affidavits  or 
testimony  reduced  to  writing,  and  withdraw  the  protec- 
tion which  the  Criminal  Law  casts  around  the  person 
charged  with  such  an  offence. 

It  is  my  opinion,  and  I  think  it  very  clear,  that  the 
B.  N.  A.  Act,  1867,  in  the  distribution  of  powers  the  Local 
Legislatures  cannot  legislate  on  criminal  matters, — they 
may  establish  Courts  of  criminal  jurisdiction, — but  the 
proceedings  in  criminal  matters  in  those  Courts  belong  to 
the  Dominion  Parliament,  and  the  proceedings  to  try  the 
defendant  for  obtaining  money,  credit,  or  goods,  which 
the  recovery  of  a  judgment  was  for,  would  belong  to  the 
Parliament  of  Canada  to  prescribe. 

The  second  sub-section  of  32 :  "  The  person  making 
default  had  in  incurring  the  debt  or  liability,  in  respect 
of  which  he  has  made  default,  obtained  credit  under  false 
pretences  or  by  means  of  any  other  fraud,"  is  clearly  a 
criminal  offence,  and  comes  within  the  Dominion  Act,  32 
and  33  Vict.  c.  21,  ss.  93  and  99,  and  the  Local  Legislature 
cannot,  by  engrafting  such  a  section  on  an  Act  for  the 
recovery  of  debts,  give  themselves  the  power  to  pass  such 
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an  enactment :  it  clearly  belongs  to  the  supreme  authority 
of  the  Dominion  to  legislate  upon,  and  they  have  done  so. 

Then  as  to  the  remaining  part  of  the  said  2nd  sub-sec- 
tion, "  had  incurred  the  liability  by  committing  an  act, 
for  the  commission  of  which  the  person  by  the  laws  of 
the  country  where  the  same  was  committed,  was  liable  to 
be  proceeded  against  criminally."  This  part  of  the  Act 
is  not  to  be  found  in  the  original  Acts  to  be  consolidated, 
but  has  been  added  in  the  Consolidated  Statutes.  It  is 
certainly  new  in  legislation ;  it  is  not  found  in  the 
Criminal  Code  of  the  Dominion,  nor  in  any  enactment 
that  I  can  discover,  or  referred  to  in  any  text  book.  The 
Courts  carefully  avoid  punishing  a  party  for  committing 
offences  against  the  criminal  laws  of  other  countries.  The 
object  of  Extradition  Treaties  and  Acts  are  to  send  par- 
ties to  the  countries  where  the  offence  against  these 
Criminal  Laws  has  been  committed,  for  trial ;  but  I  think 
no  case  will  be  found  where  a  Legislature  has  assumed 
the  power  of  trying  the  person  in  a  summary  manner  for 
an  offence  against  the  criminal  laws  of  another  country : 
Reg.  V.  Keyn  (1). 

This  part  is  certainly  entirely  new  and  opens  to  the 
Court  a  new  field  of  enquiry,  and  vests  in  the  discretion 
of  this  Court  or  a  Judge  to  find  the  defendant,  on  a 
judgment  in  assumpsit,  has  been  guilty  of  an  offence  or 
an  act,  for  the  commission  of  which  in  a  country  outside 
the  limits  of  this  Province,  he  may  be  proceeded  against 
criminally  in  such  country  in  a  summary  proceeding  to 
find  him  guilty  and  imprison  him  with  or  without  bail  for 
the  space  of  one  year  or  until  he  pay  a  sum  specified  in 
the  order  of  the  Court  or  a  Judge. 

The  Parliament  of  the  Dominion  has,  in  their  Criminal 
Code,  provided  that  any  person  who  has  in  his  possession 
property  by  any  offence  committed  against  the  Criminal 

(1)  40  L.  J.  M.  C.  17 :  2  Ex.  D.  63. 
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(Act  32  &  33  Vict.  c.  31,  s.  121)  Law,  may  be  tried  and 
punished  in  that  part  of  the  Dominion  where  he  is  found 
with  the  property.  There  is  no  Act  in  Canada  or  any  of 
the  Provinces  where  such  an  enactment  can  be  found,  to 
authorize  the  Court  or  a  Judge,  as  in  this  Province,  to 
try,  convict,  and  punish  a  judgment  debtor  for  an  act 
committed  in  the  State  of  New  York,  one  of  the  United 
States  of  America,  because  he  has  rendered  himself  liable 
to  tte  proceeded  against,  criminally,  by  the  laws  of  such 
State,  in  incurring  the  debt.  It  only  provides  when  the 
property  is  brought  into  the  Dominion. 

The  Legislature  of  this  Province  in  abolishing  impris- 
onment for  debt  has,  in  directing  in  what  cases  a  debtor, 
after  final  judgment,  may  he  imprisoned,  passed  such  an 
extraordinary  clause  in  their  Consolidated  Statut'  ,,  which 
is  at  variance  with  the  power  delegated  to  them  by  the 
B.  N.  A.  Act,  and  such  claim  is  invalid  and  has  not  the 
force  of  law. 

The  ordinary  process  to  arrest  on  a  judgment  has  been 
abolished,  and  has  substituted  another  enquiry  into  the 
cause  of  such  liability,  but  the  defendant  is  not  permitted 
to  open  up  the  judgment — it  stands  against  him;  but  the 
plaintiff  opens  the  dealings  and  transactions  upon  which 
the  judgment  is  obtained,  of  matters  and  things  long  an- 
terior to  the  commencement  of  the  action.  The  33rd  sec- 
tion allows  application,  ex  parte,  to  be  made  for  the  order 
of  the  commitment.  If  made,  the  party,  if  committed 
without  bail  or  the  limits,  has  seven  days'  use  of  the  limits 
to  make  application  to  have  the  order  discharged,  varied, 
or  confirmed  ;  or,  if  made  upon  summons,  on  hearing  both 
parties  on  oath.  The  defendant  could  not  get  witnesses 
from  the  State  of  New  York  ;  no  subpoena  would  reach 
them  to  compel  their  attendance.  It  being  a  criminal 
offence,  the  defendant  could  not  be  a  witness  unless  the 
rules  of  evidence  are  to  be  subverted,  and  I  presume  it  is 
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the  same  in  the  State  of  New  York  ;  and  I  cannot  sup- 
pose that  it  was  the  intention  of  the  Legislature,  by  the 
language  used,  to  reverse  a  maxim  of  our  law  as  settled 
and  as  important  as  almost  any  other  in  it.  For  while 
the  Legislature  may  pass  laws  relating  to  evidence  in  civil 
matters,  it  cannot  by  that  have  the  power,  directly  or 
indirectly,  of  destroying  the  general  rules  of  evidence 
appertaining  to  criminal  procedure  or  quasi  criminal  pro- 
cedure and  proceeding,  to  enquire  whether  the  defendant 
Ellis  had  incurred  the  liability  by  committing  an  act  for 
which  he  would  be  liable  to  be  proceeded  against  crim- 
inally in  the  State  of  New  York,  of  which  the  learned 
judge  must  have  had  proof,  to  bring  it  within  that  cate- 
gory. The  defendant  then  would  not  have  been  a  com- 
petent witness  to  disprove  the  charge. 

It  was  urged  by  Mr.  Barker  that  there  was  no  trial  of 
the  cltience ;  but  there  was  just  such  a  trial  as  enabled  the 
learned  judge  to  declare  that  "  both  in  such  application 
and  hearing,  it  having  been  proved  to  my  satisfaction 
that  the  said  Thomas  Ellis  incurred  the  liabilitv,  in 
respect  of  which  he  has  made  such  default,  by  committing 
an  act  in  the  State  of  New  York,  one  of  the  United  States 
of  America,  for  the  commission  of  which  the  said  Thomas 
Ellis,  by  the  laws  of  the  State  of  New  York,  was  liable 
to  be  proceeded  against  criminally,  I  do  order  the  said 
Thomas  Ellis,"  etc.  The  Act  does  not  require  him  to 
state  the  offence  ;  but  he  fiufls  just  what  the  Act  requires, 
which  is,  in  effect,  that  Thomas  Ellis  is  guilty  of  a  crim- 
inal offence  against  the  criminal  laws  of  the  State  of 
New  York. 

It  was  also  urged  that  the  learned  judge  had  found 
two  facts — the  party  had  the  means  of  paying  as  well  as 
being  guilty  of  the  offence  against  the  criminal  laws  of 
New  York.  The  learned  judge  stands  upon  the  two 
facts.    Had  he  stood  on  the  one  named  in  the  1st  sub- 
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section,  it  might  not  have  been  necessary,  in  his  discre- 
tion, to  imprison,  without  bail  or  limits,  as  the  plaintiff 
might  have  obtained  the  fruits  of  his  judgment  by  writ 
of  ji.  fa.  or  garnishee  order  upon  the  means  which  it 
was  found  the  defendant  had. 

The  warrant  of  commitment,  as  it  appears  by  the 
papers  used  on  this  occasion,  is  for  both  facts  found,  and 
they  are  coupled  together  by  the  conjunction  and ;  and 
if  one  is  bad,  both  must  fall :  O'Connell  v.  Rex  (1). 

I  therefore  arrive  at  the  conclusion  that  the  second  sub- 
section of  32nd  section  of  chapter  38  is  beyond  the  juris- 
diction of  the  Legislature  to  pass  and  is  unconstitutional, 
and  the  judge's  order  being  based  upon  the  1st  sub-sec- 
tion and  part  of  the  2nd  sub-section,  is  invalid,  the  order 
being  made  upon  both  conjoined  together.  The  rule 
shc'ild  be  made  absolute  for  habeas  corpus  to  issue. 

Rule  discharged. 
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McMillan  v.  The  Southwest  Boom  Company  et  al. 

[Reported  1  Pugsley  dc  Burbidge,  715.] 
Navigation  and  Shippit^—35  Vict.  c.  44:  37  Vict.  c.  107,  N.B. 

A  Provincial  enactment  authorizing  the  erection  of  booms  in  a 
navigable  river  does  not  conflict  with  the  power  of  the  Parlia- 
ment of  Canada  with  respect  to  navigation  and  shipping  under 
section  91  of  the  B.  N.  A.  Act ;  the  words  navigation  and 
shipping  being  employed  in  that  section  in  the  sense  in  which 
they  are  used  in  the  several  Acts  of  the  Imperial  Parliament 
relating  to  navigation  and  shipping,  and  in  the  Act  of  the  Par- 
liament of  Canada,  31  Vict.  c.  58,  viz.  :  as  giving  the  right  to 
prescribe  rules  and  regulations  for  vessels  navigating  the  waters 
of  the  Dominion,  and  not  as  excluding  for  all  purposes  Pro- 
vincial jurisdiction  over  navigable  waters  (1). 

Trespass  and  trover  tried  before  Mr.  Justice  Fisher  at 
the  Northumberland  Circuit.  The  first  count  of  the 
declaration  in  this  case  stated  that  before  the  committinor 
of  the  grievances,  etc.,  to  wit,  on  the  1st  May,  1874,  there 
was  and  from  thence  hitherto  had  been  a  navigable  river, 
or  common  highway,  called  the  Southwest  Branch  of 
Miramichi  River,  for  all  the  Queen's  subjects  to  go  and 
repass  at  their  free  will,  and  to  float  and  drive  down  along 
the  same  their  rafts,  timber,  deal  and  lumber ;  that  before 
and  at  the  time,  etc.,  the  plaintiff  was  lawfully  possessed 
of  divers  rafts,  and  large  quantities  of  timber,  deals  and 
lumber,  and  was  floating  and  driving  the  same  down  the 
said  river  to  market ;  yet  the  defendants  wrongfully  and 
injuriouslj'^  put,  placed  and  fastened  a  certain  boom,  and 

♦  Present : — Allen,  C.  J.,  and  Weluon,  Fisher,  Wktmore,  and  Duff,  J  J. 
(1)  [See  note,  p.  551,  pott.] 
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divers  piers,  logs  and  lumber  across  the  said  river,  and        1878 
kept  and  continued  the  same  closed  and  fastened  across    McMillan 
the  said  river  for  a  long  time,  to  wit,  for  five  months    sodt'hwkst 
thence  next  ensuing,  and  thereby  during  all  the   time    ^"Q"  Co. 
aforesaid  obstructed  the  said  river,  and  thereby  hindered   Statkmknt. 
and  prevented  the  plaintiff  from  floating  and  driving  his 
said  rafts,  etc.,  down  the  said  river  to  market ;  by  means 
whereof  the  plaintiff  was  hindered  and  prevented  from 
selling  and  disposing  of  his  said  timber,  etc.,  as  he  other- 
wise might,  and  the  same,  by  reason  of  the  great  delay, 
became  and  was  much  deteriorated,  and  wholly  lo.-it  to 
the  plaintiff. 

The  second  count  stated  the  cause  of  action  somewhat 
more  generally,  and  alleged  that  by  reason  of  the 
obstruction  in  the  river  the  plaintiff  was  prevented  from 
selling  his  deals  and  lumber  for  so  good  a  price  as  he 
otherwise  would  have  done  and  was  put  to  great  expense 
in  taking  care  of  the  same,  and  it  became  much  deteri- 
orated and  injured  in  value.  There  was  also  a  count  in 
trover  for  other  lumber  alleged  to  have  been  placed  by 
the  plaintiff  in  the  defendants'  boom. 

The  defendants  appeared  separately,  each  pleading  not 
guilty,  and  leave  and  license. 

The  Southwest  Boom  Company  was  incorporated  by 
an  Act  of  the  General  Assembly,  17  Vict.  c.  10.  This  Act 
was  continued  by  35  Vict.  c.  44,  and  the  powers  of  the  com- 
pany were  extended  by  37  Vict.  c.  107.  One  of  the  (ques- 
tions raised  in  this  cause  was  whether  or  not,  as  the  Boom 
Company  exercised  large  powers  over  a  navigable  river, 
the  two  latter  Acts  of  the  General  Assembly  of  this  Prov- 
ince were  not  ultra  vires. 

The  Boom  Company  was  incorporated  "  for  the  purpose 
of  erecting  such  boom  or  booms,  pier  or  piers,  or  any  other 
works  on  the  shores "  of  the  southwest  branch  of  the 
Miramichi  river  as  they  might  think  necessary  or  advi- 
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1878  sable  at  a  certain  specified  part  of  the  river,  "  for  the  more 
McMillan  conveniently  collecting,  picking  up,  securing  and  rafting 
aouTHWRST  timber,  logs  and  other  lumber  floating  down  the  said 
river,  and  for  carrying  on  and  managing  the  same."  The 
4th  section  of  17  Vict.  c.  10  declares  that  the  "  boom  or 
booms  shall  bo  so  constructed  as  to  admit  the  passage  of 
rafts  and  boats  to  preserve  the  navigation  of  the  river." 

A  verdict  was  found  for  the  plaintiff  for  82,1.58  on  the 
counts  for  obstructing  the  river,  and  for  S95.00  on  the 
trover  count. 

Oct.  15, 1875,  Mr.  Weldon,  Q.C.,  moved  for  and  obtained 
a  rule  nisi  for  a  new  trial  (on  the  application  of  the 
Boom  Company)  on  the  grounds  of  misdirection  and 
verdict  against  evidence ;  and  (on  behalf  of  McLaughlin) 
on  the  ground  that  he,  at  all  events,  was  not  liable  on  the 
trover  count. 

June  20,  187G,  Mr.  Barker,  Q.C.,  shewed  cause. 

Mr.  Weldon,  Q.C.,  was  heard  in  support  of  the  rule. 

A  new  argument  on  the  question  whether  the  Acts  35 
Vict.  c.  44  and  37  Vict.  c.  107  were  ultra  vires,  was  sub- 
sequently ordered  by  the  Court. 

Oct.  11,  1877,  Mr.  Weldon,  Q.C.,  in  support  of  the 
validity  of  the  Acts  in  question. 

These  Boom  Companies  have  the  right  not  only  to 
erect  booms,  but  they  have  the  right  to  fasten  them  to 
the  shores  of  the  river.  The  latter  are  clearly  civil  rights 
and  could  not  be  given  to  the  companies  by  any  authority 
other  than  the  Local  Legislature.  The  Dominion  Parlia- 
ment has  no  power  to  incorporate  a  company  with  local 
objects ;  or  to  legislate  concerning  riparian  rights.  This 
power  is  in  the  Local  Legislature,  and  the  latter  can  exer- 
cise it,  so  long  as  the  exercise  of  the  rights  and  the  fran- 
chises given  does  not  interfere  with  the  navigation  of  the 
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river.     He  cited   Tfie  Duke  of  Biicdeuch  v.  The  Metro-  1878 

f)olitan  Board  of  Works  (l);  Kearnav.  The  Corchvainera'  McMillan 

Company  (2) ;  Lyon  v.  The  Fishmongert*    Company  (3)  ;  Soithwbst 

The  Attoimey  General  v.   The  Conservators  oj  the  River  ' 

Thame.8  (4)  ;  Attorney  General  v.  Terry  (5),  and  Rose  v.  ARa»M«NT. 
Groves  (6).                                    ' 

Mr.  Barker,  Q.C.,  contra. 

There  is  nothing  in  chis  case,  and  no  point  in  the  argu- 
ment, if  the  defendants  have  not  interfered  with  the 
navigation  of  the  Southwest  Miramichi.  i'he  original 
charter,  and  the  continuing  and  amending  Acts  must  be 
taken  to  have  been  passed  at  the  time  of  the  continuing 
or  amendment.  The  latter  Acts  were  passed  since  18G7. 
By  the  B.  N.  A.  Act,  the  Dominion  Parliament  have  exclu- 
sive jurisdiction  over  "  navigation  and  shipping."  Must 
it  not  then  be  conceded  that  if  in  legislating  it  is  neces- 
sary to  interfere  with  the  navigation  of  a  river,  that  the 
necessaiy  Acts  must  be  passed  by  the  Dominion  Parlia- 
ment which  then  has  authority  to  legislate  concerning 
civil  rights  to  the  extent  required  to  make  their  legisla- 
tion regarding  navigation  eflfective.  Again  the  Boom 
Company's  Acts  may  be  good  in  part  and  bad  in  part. 
They  may  be  good  in  so  far  as  they  relate  to  civil  rights, 
and  bad  when  they  deal  with  the  question  of  navigation. 

Weldon,  Q.C.,  in  reply. 

One  legislature  could  not  give  to  the  company  part  of 
its  powers,  and  another  legislature  another  part.  (Dufi', 
J. :  Could  not  the  Dominion  Parliament  give  certain 
rights  to  a  company  incorporated  by  the  Local  Legisla- 
ture ?)  Perhaps  so.  The  point  here  however  is  this ; 
this  company  is  incorporated  for  local  purposes,  it  is  a 
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1878  local  work,  and  the  Local  Legislature  alone  have  power 

McMillan  to  incorporate  it.    The  Dominion  Parliament  could  not 

SouTHWKBT  give  the  power  to  fasten  booms  to  the  bank. 
Boom  C'o. 
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Allen,  C.  J. : — 

If  the  objection  taken  in  this  case — that  the  Local 
Legislature  had  no  authority  to  pass  the  Acts  35  Vict.  c. 
44  and  37  Vict.  c.  107,  is  valid,  the  plain tiflf  is  clearly 
entitled  to  recover,  as  in  that  case  the  boom  would  be  an 
illegal  obstruction  in  the  river,  and  the  detention  of  the 
plaintiff's  lumber  entirely  unauthorized. 

This  question  depends  upon  the  construction  to  be 
given  to  the  words  "navigation  and  shipping,"  in  the 
91st  section  of  the  B.  N.  A.  Act,  1867,  and  to  certain 
clauses  of  the  92nd  section.  If  the  right  to  authorize  the 
erection  of  booms  for  securing  lumber  in  the  rivers  of 
this  Province  comes  under  the  head  of  "  navigation," 
then  undoubtedly  it  is  one  of  the  subjects  over  which  the 
Parliament  of  Canada  has  the  exclusive  right  of  legisla- 
tion, and  the  several  Acts  of  the  Provincial  Legislature 
continuing  the  charter  of  the  Boom  Company,  and  autho- 
rizing the  extension  of  its  limits  would  be  ultra  virea. 
On  careful  consideration  of  the  matter,  I  am  inclined  to 
think  that  the  word  "navigation"  used  in  connection 
with  "  shipping,"  was  not  intended  to  have  such  a  con- 
struction ;  but  that  it  was  used  in  the  sense  in  which  it 
is  used  in  the  several  Acts  of  Parliament  of  Great  Britain 
relating  to  "  navigation  and  shipping,"  and  in  the  Act  of 
the  Parliament  of  Canada  31  Vict.  c.  58,  viz. :  the  right 
to  prescribe  rules  and  regulations  for  vessels  navigating 
the  waters  of  the  Dominion.  It  appears  by  the  preamble 
of  that  Act,  that  such  a  law  was  in  force  in  Canada  pre- 
vious to  the  Union,  and  therefore  the  delegates  would 
necessarily  have  had  the  subject  before  them  when  they 
agreed  upon  the  terms  of  the  B.  N.  A.  Act 
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If  this  is  not  the  proper  construction  of  the  word,        W78 
would  it  not  follow  that  the  Local  Legislature  could  not    moMillait 
authorize  the  construction  of  bridges,  in  connection  with    southwrbt 
the  roads,  over  many  of  the  smaller  streams  of  the  Prov- 
ince which  are  navigable  for  boats,  or  floating  lumber 
at  certain  seasons  of  the  year,  because  such  bridges  would 
to  some  extent  obstruct  the  navigation  of  the  stream ; 
and  also,  that  the  Local  Legislature  could  not  authorize 
the  erection  of  wharves  along  the  shores  of  any  of  our 
rivers  for  the  use  of  a  vessel  navigating  them. 

Let  us  look  now  to  the  02nd  section  of  the  B.  N.  A.  Act, 
and  see  whether  any  of  its  provisions  apply  to  this  case. 
It  declares  that  the  Legislatures  in  each  Province  ma)' 
exclusively  make  laws  in  relation  to  matters  comin,'^ 
within  the  classes  of  subjects  thereinafter  eniimer  t  od, 
and  it  states  amonn;  others  the  following  : — 10th  "  Jjocal 
works  and  unuoiukings,"  (except  of  cprtain  classes  not 
applicab'  •  to  this  case) ;  11th.  "  The  incorporation  of  com- 
panies with  provincial  objects."  16th.  "Generally  all 
matters  of  a  merely  local  or  private  nature  in  the 
Province." 

The  Local  Legislature  therefore  clearly  has  a  right  to 
incorporate  a  Boom  Company,  where  its  objects,  as  in  this 
case,  are  entirely  Provincial,  and  the  erection  of  the  boom, 
piers,  eta,  necessary  for  giving  effect  to  such  an  Act  of 
incorporation,  are  undoubtedly  local  works — necessary 
and  useful  only  for  this  lumbering  business  in  one  section 
of  the  Province — the  River  Miramichi.  The  Acts,  then, 
were  entirely  within  the  powers  given  to  the  Provincial 
Legislature  unless  the  construction  of  the  word  "  naviga- 
tion" is  as  has  been  contended  for  by  the  plaintiff's 
counsel ;  for  in  that  case  the  general  'power  over  all  local 
works  and  undertakings  must  yield  to  the  particular 
power  given  to  the  Dominion  Parliament  over  the  subject 
matter  of  navigation.   But  I  think  that  io  not  the  proper 
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1878        construction  of  the  term,  and  therefore  that  the  Acta  in 
McMillan   question  are  not  ultixi  vires. 

[The  remainder  of  the  judgment  has  no  reference  to  the  consti- 
tutional question,  and  is  therefore  omitted.] 
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Weldon,  J. : — 

This  was  an  action  for  objtructing  tho  Southwest 
Branch  of  the  Miramichi  River,  whereby  the  plaintiff  was 
prevented  from  getting  his  lumber  to  market  and  was 
unable  to  perform  his  contracts.  The  jury,  under  the 
direction  of  the  learned  Judge,  found  a  venlict  (six  to 
one)  in  favour  of  the  plaintiff,  for  $2,000  and  odd. 

In  appeared  in  evidence  that  the  boom  was  erected 
under  authority  of  the  Provincial  Legislature,  17  Vict.  c. 
10,  the  preamble  of  which  states  "  Whereas  the  erection 
of  a  boom  or  booms  on  the  Southwest  Br  uich  of  the 
Miramichi  River,  in  the  County  of  JMoithuuiberland 
would  be  a  great  benefit  to  persons  engaged  in  the  lumber 
business,  by  enabling  them  to  secure  tiui])er,  logs,  and 
other  lumber  floating  down  the  said  river,  at  a  moderate 
expense."  The  1st  section  of  the  Act  incorpor;ites  certain 
persons  under  the  name  of  "  The  Southwest  Boom  Com- 
pany" the  2nd  section  fixes  the  capital ;  the  3rd  section, 
the  organization  of  the  company.  The  4th  section  pro- 
vides, "  The  boom  or  booms  shall  be  so  constructed  as  to 
admit  the  passage  of  rafts  and  boats,  and  to  preserve  the 
navigation  of  the  river."  Section  5  provides  the  time  the 
boom  is  to  be  kept  open.  Section  13  "  requires  the  com- 
pany to  have  such  boom  erected  within  two  years,  and  a 
certificate  under  the  hand  of  the  principal  officer  of  the 
corporation,  attested  before  a  Justice  of  the  Peace,  and 
filed  in  the  office  of  the  Secretary  of  the  Province,  or  the 
corporate  powers  shall  be  deemed  null  and  void."  The 
14th  section  provides  that  nothing  in  the  Act  shall  autho- 
rize the  companies  to  enter  on  the  land  of  any  person 


i  Hi 


NEW   BRUNSWICK   SUPREME  COURT. 


549 


Booh  Co. 
Weldon,  J* 


without  their  consent.     The  Act  was  to  continue  in  force         1878 
for  ten  years.     It  was  subset^uently  amended  by  the    McMillan 
Legislature,  and  was  in  force  when  the  Confederation  Act    southwest 
passed  and  remained  so  until  1872,  when  it  was  continued 
by  the  Local  Legislature,  and  is  still  in  operation. 

It  is  the  Act  35  Vict.  c.  44,  which  it  was  contended  con- 
travened the  B.  N.  A.  Act,  1867,  section  91  No.  10,  of 
subjects  enumerated  as  belonging  to  the  PcWiaraent  of 
Canada, — "  navigation  and  shipping."  The  defendants 
contended  that  the  Local  Legislature  were  authorized  to 
continue  the  said  Act  authoi'zing  the  erection  of  a  boom, 
and  in  the  terms  of  the  Act,  and  continuing  the  same  was 
within  the  powers  of  the  Local  Parliament,  and  the  boom 
was  not  illegally  obstructing  the  river. 

As  to  the  boom  being  established  by  the  authority  of 
the  Local  Legislature  in  1854,  there  is  no  doubt.  It 
is  the  legislation  of  1872  continuing  the  Act,  which  is 
called  in  question.  The  requirements  of  the  Act  of  1854 
being  performed  is  recognised  by  the  Legislature  in  con- 
tinuing the  same,  and  by  further  continuing  the  same 
in  1872.  The  Act  preserves  the  right  of  navigation, 
and  there  was  no  complaint  that  the  boom  had  inter- 
feied  with  the  navigation  or  infringed  upon  the  rights 
of  the  public,  beyond  what  was  necessary  to  carry  out 
the  objects  for  which  the  Act  was  passed.  It  was,  in 
my  opinion,  within  the  competency  of  the  Local  Legisla- 
ture to  continue  the  same  in  1872  for  a  further  period, 
and  the  doing  so  was  no  interference  with  the  powers  of 
the  Dominion  Parliament  in  regard  to  navigation  and 
shipping. 

It  must  be  borne  in  mind  that  the  Southwest  Branch 
of  Miramichi  takes  its  rise  wholly  within  the  Prov- 
ince of  New  Brunswick,  and  unless  there  were  navi- 
srable  waters  above,  or  that  the  Government  of  Canada 
had  declared  that  this  stream  was  necessary  for  the  public 
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1878  works  of  Canada,  the  incorporation  of  this  company 
McMillan  would  not  interfere  with  the  powers  of  the  Dominion 
Parliament  as  defined  in  the  words  "navigation  and 
shipping."  It  was  simply  a  work  rendered  necessary  for 
the  safe  keeping  of  lumber  floating  down  that  ^tr^am  and 
its  contributing  branches,  and  in  picking  up,  securing  and 
rafting  of  logs,  timber  and  other  lumber  floating  down 
the  stream.  There  was  no  evidence  to  shew  that  vessels 
ever  passed  up  or  down  at  the  place  where  the  boom  is 
erected,  or  that  there  had  been  any  interruption  in  passing 
of  logs  and  lumber  down  the  stream,  other  than  was 
necessary  for  the  safe  keeping  on  ordinary  occasions  or 
freshets. 

The  Legislature  having  expressly  authorized  the  erec- 
tion of  the  boom  by  the  corporation,  and  permitted  such 
piers  and  booms  to  be  erected  and  used  for  the  secur- 
ing of  lumber  floating  down  the  said  river,  the  company 
have  only  done  what  they  were  authorized  to  do ;  and  if 
this  interfered  with  the  common  Jaw  right  of  the  plaintiff* 
to  have  a  free  passage  down  the  river  for  his  lumber,  the 
Legislature  has  restricted  that  right  for  the  general  benefit 
of  all  who  lumbered  on  that  stream,  and  to  afford  pro- 
tection by  the  erection  of  such  booms  to  the  lumber  float- 
ing down  the  river  to  prevent  it  from  going  to  sea,  or 
involving  such  heavy  outlay  in  its  preservation  as  to  be 
equivalent  to  a  total  loss. 

If  the  Local  Legislature  had  not  this  power,  while  they 
provided  for  the  non-interference  with  the  navigation 
upon  such  stream,  it  would,  in  my  opinion,  interfere  with 
the  operation  of  lumbering  on  the  various  streams  within 
the  Province ;  and  such  could  not  have  been  the  object  of 
the  B.  N.  A.  Act.  Navigation  on  the  small  streams  where 
shipping  does  not  frequent,  and  used  only  in  the  freshet 
seasons  could  not,  I  think,  have  been  contemplated  in 
using  the  term  "  navigation  and  shipping,"  used  in  the 
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distribution  of  powers  of  legislation,  and  consequently,        1873 

I  think,  the  Act  to  continue  the  original  Act  was  within  moMiuin 

the  legislative  powers  of  the  Local  Parliament.   (1)  Southwmt 

[The  remainder  of  the  judgment  has  no  reference  to  the  consti-  

tutional  question,  and  is  therefore  omitted.  Weldon,  J. 

[Wetmore,  Duff  and  Fisher,  JJ.,  concurred  with  the  Chief  Jub> 
tice  on  the  question  of  tdtra  vires.] 


*-i 


(1)  [Since  this  case  was  put  in  print 
the  Supreme  Court  of  Canada  has 
decided  in  Damdton  v.  Queddy  Boom 
Co,  that  a  Provincial  LegiaUture  can- 


not confer  on  a  boom  company  power 
to  obstruct  a  tidal  navigable  river. 
The  judgment  is  not  yet  reported.] 
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In  re  Richard  S.  DeVeber  and  J.  S.  Boies  DeVeber^ 

Insolvents. 

Ex  parte  The  Bank  of  New  Brunswick. 

[Bepofted  SI  New  Brunswick  Rep.  IfOl.l 

Property — Insolveiicy — B.  N.  A.    Act,  s.  92,  amh-a.  13 — Con.  Stat. 

N.  B.  c.  75,  s.  1. 

An  Act  of  the  Legislature  of  New  Brunswick  providing  that,  a* 
against  the  assignee  of  the  grantor,  under  any  law  relating  to 
insolvency,  a  bill  of  sale  should  only  take  effect  from  the  time 
of  the  filing  thereof,  was  held  to  be  within  the  competence  of 
the  Legislature. 

This  was  an  appeal  from  a  judgment  of  the  Judge  of 
the  County  Court  of  the  City  and  County  of  Saint  John, 
under  sect.  128  of  the  Insolvent  Act  of  1875.  The  appeal 
was  made  to  Mr.  Justice  Palmer,  and  was  by  him  referred 
to  this  Court. 

Dr.  Barhc;  Q.C.,  and  Mr.  Harrison  for  the  appeal. 

Mr.  Kaye,  Q.C.,  and  Mr.  Weldon,  Q.C.,  contra. 

The  Bills  of  Sale  Act,  Con.  Stat.  c.  75,  is  ultra  vires  so 
far  as  it  c'eclares  that  a  bill  of  sale  shall  not  until  filed 
have  any  effect  against  an  assignee  of  an  insolvent.  It  is 
a  dealing  with  the  question  of  insolvency  which  belongs 
exclusively  to  the  Dominion  Parliament. 

Barker,  Q.C.,  in  reply. 

There  is  nothing  in  the  contention  that  the  Bills  of 
Sale  Act  is  ultra  vires  so  far  as  it  relates  to  insolvency. 

♦  Present :— Allbn,  C.  J.,  and  Wktmork,  Dcfk,  Weldon  and  Palmer,  J  J. 
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The  Insolvent  Act  exempts  from  its  operation  property 
which  is  not  subject  to  execution.  The  Local  Legislature 
could  pass  an  Act  declaring  that  certain  property  which 
is  now  subject  to  execution  should  be  exempt.  This 
would  be  a  dealing  with  the  subject  of  insolvency  quite 
as  much  as  the  Act  relating  to  the  registry  of  bills  of 
sale. 
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Palmer,  J.: — 

The  first  question  in  this  case  is,  when  the  goods  and 
debts  mentioned  in  the  instrument  set  out  in  the  case, 
dated  the  first  of  September  1879,  but  really  executed  on 
the  seventeenth,  were  transferred.  It  professe..,  in  con- 
sideration of  $40,000,  paid  the  insolvents  by  the  bank,  to 
assign  to  the  bank  all  the  goods  then  in  the  insolvents* 
store,  or  that  might  afterwards  be  put  in  the  store,  and 
all  book  debts  due  the  insolvents  as  security  for  the 
$40,000 ;  and  appointed  the  bank  the  attorney  for  the 
insolvents,  to  collect  the  debts  and  take  possession  and 
sell  the  goods  and  debts.  No  possession  was  taken  by 
the  bank.  The  insolvents  stopped  payment  on  the  third 
of  November,  and  this  instrument  was  filed  under  the 
Bills  of  Sale  Act  on  the  fifth  of  November. 

To  decide  this  question,  I  will  first  have  to  consider 
whether  the  instrument  is  a  bill  of  sale  covererl  by  the 
Bills  of  Sale  Act  (Consol.  Statutes,  c.  75).  I  think  it  will 
assist  to  determine  this  if  we  read  the  first  section  of  that 
Act  (1)  by  interpolating  what  bill  of  sale  is  defined  by 
that  Act  to  mean  in  lieu  of  the  words,  bill  of  sale.     Doin' 


(1)  Con.  Stat.  c.  75,  s.  1 :  "  Every 
bill  of  sale  of  personal  chattels 
made  after  this  chapter  comes  into 
force,  either  absolutely  or  condition- 
ally, or  subject  or  not  subject  to  any 
trust,  and  whereby  the  assignee 
shall  have  power  either  Mrith  or 
without  notice   on   the   execution 


thereof,  or  at  any  time  subsequent, 
to  take  possession  of  any  property 
and  effects  comprised  in  or  made 
subject  to  such  bill  of  sale,  and 
every  schedule  annexed  thereto  or 
therein  referred  to,  or  a  true  copy  of 
such  bill  of  sale  and  schedule,  shall 
be  filed  with  the  Registrar  of  Deeds, 
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this,  the  first  section  will  read  as  follows  :  "  Bills  of  sale, 
assignments,  transfers,  declarations  of  trusts  without 
transfers,  and  other  assurances  of  personal  chattels,  and 
also  powers  of  attorney,  authorities  and  licenses  to  take 
possession  of  personal  chattels  as  security  for  any  debt, 
etc.,  as  against  the  assignee  of  the  grantor,  under  any  law 
relating  to  insolvency,  etc.,  shall  only  take  eflfect  from 
the  time  of  the  filing  thereof." 

There  can,  I  think,  be  no  question  but  that  according 
to  this  definition,  this  instrument  is  covered  by  the  Act, 
and  it  follows  as  a  matter  of  demonstration  that  it  can 
have  no  effect  in  law  until  the  fifth  of  November,  when 
it  was  filed,  if  the  Legislature  that  made  that  enactment 
had  power  to  make  such  a  law  ;  and  consequently  then, 
and  not  until  then,  it  could  transfer  any  property  or 
right  of  any  kind  as  against  the  assignee  of  these  inso) 
vents.  For  if  it  did  transfer  any  property,  or  altered  or 
affected  the  assignee's  rights  in  any  way,  it  would  then 
have  some  effect,  the  very  thing  the  statute  in  plain 
words  has  declared  it  shall  not  have,  and  I  am  not  at 
liberty  to  disregard  those  plain  words  from  any  supposed 
inconvenience,  hardship,  or  injustice,  even  if  I  thought 
such  existed. 

This  is  the  rule  enunciated  by  the  judges  in  the  House 
of  Lords  in  Warburton  v.  Loveland  (1).  The  rule  is 
"  Verbis  plane  expt^essis  omnino  standum  est."  "  Where," 
said  Pollock,  C.B.,  in  Miller  v.  Salomons  (2),  "  the  mean- 
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and  Wills  of  the  County  or  District 
where  the  maker  resides  (and  in 
case  a  copy  be  filed,  the  same  shall 
be  accompanied  by  an  affidavit  of 
the  execution  of  the  original  bill  of 
sale),  otherwise  such  bill  of  sale,  as 
against  subsequent  purchasers,  the 
assignee  of  the  grantor  under  any 
law  relating  to  insolvency,  or  insol- 
vent, absconding,  or  absent  debtors. 


or  an  assignee  for  the  general  bene- 
fit of  the  creditors  of  the  maker,  or 
any  sheriff,  constable,  or  other  per- 
son levying  on  or  seizing  the  prop- 
erty comprised  in  such  bill  of  sale 
under  process  of  law,  shall  only  take 
effect  from  the  filing  thereof." 

(1)  2  Dow.  &  Clark,  480 ;  6  Bllgh 
N.  R.  1, 

(2)  7  Ex.  475,  560. 
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ing  of  the  statute  is  plain  and  clear,  we  have  nothing  to 
do  with  its  policy  or  impolicy,  its  justice  or  injustice,  its 
being  framed  according  to  our  views  of  right  or  the  con- 
trary. If  the  meaning  of  the  language  used  by  the  Leg- 
islature be  plain  and  clear,  we  have  nothing  to  do  but 
obey  it — to  administer  it  as  we  find  it ;  and  I  think  to 
take  a  difierent  course  is  to  abandon  the  ofiice  of  judge, 
and  to  assume  the  province  of  legislation." 

If  I  am  right  thus  far,  it  follows  that  there  was  no 
transfer  of  this  property  until  the  fifth  of  November,  and 
it  was  then  transferred,  if  transferred  at  all,  as  against  the 
plaintiff;  and  the  grantors  assigned  in  insolvency  on  the 
twenty-second  of  November,  only  seventeen  days  there- 
after, and  they  were  hopelessly  insolvent,  and  all  parties 
knew  it  at  that  time.  Then  the  133rd  section  of  the 
Insolvent  Act  of  ]  875  enacts :  "  That  if  any  transfer  be 
made  of  any  property,  etc.,  by  any  person  in  contempla- 
tion of  insolvency,  by  way  of  security  for  payment  to  any 
creditors,  etc.,  such  transfer,  etc.,  shall  be  void  ;  and  if  the 
same  (i.e.,  transfer)  is  made  within  thirty  days  next 
before  a  demand  of  assignment,  etc.,  or  at  any  time  after 
when  such  demand  is  followed  by  an  assignment,  it  shall 
be  deemed  prima  facie  to  be  so  made  in  contemplation  of 
insolvency." 

If  the  Bills  of  Sale  Act  is  in  force,  I  am  simply  follow- 
ing the  plain  words  of  that  statute  in  saying  that  the 
above  is  the  effect  of  the  instrument.  It  follows  that 
such  transfer  is  void  prima  facie.  [The  learned  judge 
then,  after  stating  that  he  refrained  from  citing  the  cases 
on  the  Imperial  Bills  of  Sale  Act,  that  Act  differing  en- 
tirely from  the  New  Brunswick  Act  as  regarded  the  point 
in  the  present  case,  continued,  p.  424  :] 

But  it  is  said  that  the  part  of  our  Bills  of  Sale  Act  that 
declares  that  it  shall  not  have  any  effect  as  against  the 
assignee  of  an  insolvent  is  ultra  vires  the  Local  Legisla- 
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ture.  The  considerations  that  I  have  already  mentioned 
shew,  I  think,  that  there  is  nothing  in  such  contention. 
The  subject  dealt  with  by  the  Local  Legislature  by  such 
legislation  is  the  right  of  property,  in  other  words  the 
interest,  if  any,  acquired  by  the  defendants  by  the  bill  of 
sale.  As  the  law  stood  at  the  time  of  the  passing  of  the  Act, 
they  would  have  acquired  an  absolute  right  against  all 
the  world  to  what  they  claim,  and  it  became  expedient 
to  alter  that  law,  and  make  such  instrument  inoperative 
in  certain  specified  events,  one  of  which  is,  if  the  grantor 
assigns  in  insolvency,  or  say,  commits  a  crime.  In  both 
cases  the  power  to  create  the  crime,  or  compel  the  insol- 
vency, is  in  the  Dominion  Parliament,  and  the  question  is, 
which  is  the  proper  Legislature  to  legislate  on  the  subject 
of  the  right  of  property  in  the  way  I  have  mentioned. 

The  thing  to  be  directly  affected  is  the  property  of  the 
defendants,  a  subject  upon  which  the  Local  Legislature 
has  by  sect.  92,  sub-s.  13,  of  the  B.  N.  A.  Act  exclusive 
power  to  legislate,  and  the  Dominion  Parliament  is  given 
no  such  power  expressly.  The  only  power  they  can  have 
to  affect  that  subject  is  what  they  may  do  as  incident  to 
the  exercise  of  their  power  to  legislate  with  reference  to 
subjects  mentioned  in  section  91,  one  of  which  is  insol- 
venc}'. 

This  incidental  power  is  in  derogation  of  powers  ex- 
clusively given  to  the  Local  Legislatures,  and  only  given 
by  implication  and  ex  necessitate  rei,  and  therefore  must 
be  confined  strictly  to  such  necessity,  and  perhaps  the 
Act  can  present  no  more  difficult  subject  for  construction 
than  where  to  draw  that  line  of  necessity.  Lawyers  at- 
tempting this  must  always  be  met  with  the  difficulty, 
that  they  are,  to  some  extent,  allowing  the  Dominion 
Parliament  to  exercise  legislative  powers  that  are  by  the 
express  words  of  the  Act,  not  only  given  to  another  leg- 
islative body,  but  given  to  it  exclusively. 
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Chief  Justice  Ritchie,  in  Valin  v.  Langlois  (1),  says  : 
"  But  while  the  legislative  rights  of  the  Local  Legislatures 
are  in  this  sense  subordinate  to  the  right  of  the  Dominion 
Parliament,  I  think  such  latter  right  must  be  exercised 
so  far  as  may  be  consistently  with  the  right  of  the  Local 
Legislatures ;  and  therefore  the  Dominion  Parliament 
would  only  have  the  right  to  interfere  with  pioperty  or 
civil  rights  in  so  far  as  such  interference  may  be  neces- 
sary for  the  purpose  of  legislating  generally  and  effectu- 
ally in  relation  to  matters  confided  to  the  Parliament  of 
Canada." 

Even  if  this  power  to  legislate  so  as  to  affect  the  right 
of  property  does  not  exist  in  both  Legislatures  concur- 
rently, I  cannot  see  how  a  law  made  for  the  protection  of 
creditors  and  I)on<i  fide  purchasers  against  secret  bills  of 
sale,  allowing  them  to  have  full  force  against  parties 
making  them,  but  of  no  effect  in  case  of  an  assignment 
in  insolvency  or  otherwise,  could  so  prevent  the  Dominion 
Parliament  legislating  generally  and  effectually  on  the 
subject  of  insolvency,  as  to  prevent  the  Local  Parliament 
legislating  on  the  subject  so  exclusively  and  expressly 
given  them. 

This  law,  as  I  before  pointed  out,  has  made  a  bill  of 
sale,  not  registered,  defeasible  by  several  conditions  sub- 
sequent, and  that  is  all  the  right  the  bank  ever  had  under 
it,  or  the  grantor  ever  transferred.  The  rest  remained  in 
him,  and  would  be  in  him  even  if  it  were  not  for  the  six- 
teenth section  of  the  Insolvent  Act  of  1875,  which  enacts 
that  all  the  rights  of  an  insolvent  are  vested  in  the  as- 
signee in  the  same  condition  as  he  had  them  himself ;  and 
when  one  of  the  conditions  happened  which  defeated  the 
bank's  right  to  the  property,  and  made  it  revert  to  the 
insolvent,  it  was  transferred  by  force  of  the  section  to 
This  in  my  opinion  was  a  legislation  by 


the  assignee. 
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(1)  3  Can.  S.  C.  R.  1,  15  ;  ante,  vol.  1,  p.  172. 
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the  Dominion  Parliament  that  would  give  the  plaintiff  a 
right  to  this  property. 

It  must  also  be  borne  in  mind  that  the  Insolvent  Act 
gives  the  assignee  the  rights  of  the  insolvent's  creditors. 

I  have  thought  best  to  put  my  decision  on  the  Bills  of 
Sale  Act,  but  I  fully  agree  with  the  majority  of  the 
Court,  that  the  instrument  could  not  be  supported,  even 
if  the  Bills  of  Sale  Act  had  been  complied  with  on  several 
grounds  (1). 

[The  remainder  of  the  judgment  of  Palmer,  J.,  is  occu- 
pied in  discussing  these  other  grounds,  and  has  no  refer- 
ence to  the  constitutional  question. 

[Allen,  C.  J.,  and  Wetmore  and  Duff,  JJ.,  concurred 
in  holding  that  the  Bills  of  Sale  Act  was  not  ultra  vires, 
but  did  not  deliver  separate  judgments  on  this  point. 

[Weldon,  J.  did  not  consider  that  the  Bills  of  Sale 
Act  in  any  way  affected  the  case,  and  did  not  express  any 
opinion  respecting  it]  (I) 


(1)  [See  also  In  re  Richard  S.  De 
Veber  and  J.  S.  Boies  DeVeber, 
Insolvents,  Ex  parte  Leverett  H. 
De  Veber,  Petitioner  (21  New 
Brunswick  Rep.  397),  where  it  was 
held  by  Allen,  C.  J.,  and  Wetmore 
and    Duff,    JJ.,  Weldon,  J.,  dis- 


senting, that  the  Bills  of  Sale  Act 
was  not  ultra  vires,  and  was  not  leg- 
islation on  the  subject  of  insolvency, 
within  the  meaning  of  the  B.  N.  A. 
Act.  Palmer,  J.,  was  inclined  to 
agree  in  the  view  of  the  majority  of 
the  Court.] 
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The  Attorney-General  v.  The  International  Bridge 

Company. 

[Reported  G  App.  Rep.  5S7.] 

Attorney-General  of  Ontario — Locus  standi — Specific  performance 
of  Acts  of  Parliament. 

An  Act  of  the  Dominion  Parliament,  incorporating  a  company  for 
the  purpose  of  constructing  a  bridge  across  the  Niagara  River 
from  Canada  to  the  United  States,  directed  that  the  bridge 
should  be  "as  well  for  the  passage  of  persons  on  foot,  and  in 
carriages,  and  otherwise,  as  for  the  passage  of  railway  trains." 
The  bridge  was  completed  for  railway  purposes  only ;  and  the 
time  limited  by  the  charter  for  completing  the  work  having 
elapsed,  an  information  was  filed  in  the  name  of  the  Attorney- 
General  of  Ontario  seeking  to  enforce  the  terms  of  the  charter, 
or  for  the  removal  of  the  bridge  as  a  nuisance  : 

Held,  by  the  Court  of  Appeal  reversing  the  decision  of  Spragge,  0., 
that,  the  bridge  as  constructed  not  being  a  public  nuisance,  the 
Attorney-General  of  Ontario  was  not  the  proper  officer  to  file 
the  information. 

This  was  an  appeal  from  the  judgment  of  Spragge,  C 
reported  in  28  Grant  65,  post,  p.  568. 

The  defendants  were  a  company  incorporated  by  the 
Dominion  Parliament  for  the  construction  of  a  bridge  from 
Canada  to  the  United  States,  acrosi  the  Niagara  River, 
which  was  to  be  as  well  for  the  passage  of  persons  on  foot, 
and  in  carriages,  and  otherwise,  as  for  the  passage  of  rail- 
way trains.  The  company  completed  the  bridge  for  railway 
purposes  only.  The  time  limited  by  the  charter  for  the 
completion  of  the  work  having  elapsed,  an  information 
was  filed  seeking  to  restrain  the  use  of  the  bridge  by  a 
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railway  company  to  which  the  bridge  had  been  leased, 
until  put  into  condition  for  oidinar}'  traffic,  or  for  the 
removal  of  the  bridge  as  a  nuisance,  and  to  compel  per- 
mission for  its  use  by  foot  passengers  on  payment  of  the 
statutory  tolls.  The  bridge,  owing  it  was  said  to  engi- 
statk-mknt.  neering  difficulties,  could  not  be  adapted  to  the  use  of  car- 
riages and  foot  passengers. 

On  May  19th,  1881,  the  appeal  was  argued. 
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Mr.  E.  lilakc,  Q.C.,  and  Mr.  Wo  Iter  dmelH  for  the 
appellants. 

The  Chancellor  erred  in  giving  any  relief  at  the  instance 
of  the  Attorney-General  for  the  Province  of  Ontario. 
The  defendants,  the  International  Britlge  Company,  are 
a  corporation  incorporated  by  the  laws  of  the  Dominion 
of  Canada.  They  are  also  a  corporation  incorporated  by 
the  laws  of  the  United  States  of  America.  The  bill,  in 
effijct,  is  a  bill  praying  specific  performance  against  the 
defendant'.,  the  International  Bridge  Company,  of  their 
Aot  of  Incorporation.  The  informant  alleges  that  the 
defendants  have  completed  a  portion  of  the  structure  as 
required  by  the  Act  of  Parliament,  but  the  complaint  is 
that  they  have  not  fulfilled  all  the  conditions  required  by 
the  Act,  because  they  have  not  constructed  a  carriage- 
way or  a  footway.  There  is  no  objection  to  the  form  of  the 
structure  so  far  as  it  has  been  completed,  but  the  objection 
is  on  the  ground  of  the  non-completion  of  the  whole  of 
the  structure.  The  Attorney-General  for  the  Province 
of  Ontario  has  no  jurisdiction  to  pray  for  the  fulfilment 
of  obligations  created  by  the  Dominion  Charter,  and  by 
the  Act  granted  in  the  United  States.  This  bridge,  by 
the  Confederation  Act,  is  a  structure  within  the  sole 
control  of  the  Dominion,  and  if  an  information  would  lie 
at  all,  such  information  can  only  lie  at  the  instance  of 
the  Attorney-General  for  the  Dominion  of  Canada. 
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There  are  numerous  reasons  why  such  jurisdiction  should 
not  be  exercised  by  the  Attorney- General  for  the  Province 
of  Ontario.     It  might  lead  to  serious  i"*'  mational  compli- 
cation with  the  United  States  of  America  if  the  decree 
of    thfc   Chancellor  were    enforced.      Assume   that  the 
defendants  did  not  comply  with  the  decree,  what  is  the 
result  ?    The  prayer  of   the  information  asks  that  the 
bridge  should  be  removed,  and  a  decree  to  be  carried  out 
would  require  to  be  supplemented  by  an  order  declaring 
the  bridge  to  be  a  nuisance  and  removing  it.     The  prayer 
of  the  information  asks  this  relief.     There  is  a  marked 
difference  between  this  case  and   that  of  a  completed 
structure  and  an  information  being  filed  merely  to  protect 
the  rights  of  the    '  Lizens  of  Ontario,  such  as  the  Attorney- 
Oeneral  v.  Niagara  Falls   Bridge  Co.,   (1)    where  the 
information  did  not  seek  in  any  way  to  affect  the  structure 
as  completed,  but  merely  sought  to  prevent  the  defendants 
from  preventing  people  from  crossing.     In  this  case  no 
relief  can  be  granted  unless  the  structure  is  altered  so  as 
to  comply  with  their  charter,  and  these  appellants  submit 
that  the  Attorney-General  for  the  Province  of  Ontario 
has  no  status  to  apply  for  any  such  relief.    The  bridge 
is  not  constructed  upon  lands  belonging  to  the  Province 
of  Ontario,  but  is  solely  within  the  jurisdiction  of  the 
Dominion  of  Canada. 

There  was  an  improper  exercise  of  the  discretion  of 
the  Attorney- General  in  signing  such  an  information,  if 
such  right  existed.  The  information  alleges  that  the 
bridge  is  a  public  nuisance  ;  that  it  stops  the  navigable 
waters  of  the  River  Niagara ;  and  the  information 
prays  the  removal  of  the  structure,  so  that  the  nui- 
sance may  be  abated.  The  evidence  conclusively  and 
clearly  shews  that  instead  of  the  bridge  being  a  nui- 
sance, and  being  a  source  of  inconvenience  to  persons  resi- 
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1881  ding  at  and  near  the  bridge,  and  instead  of  its  being  a  public 
nuisance,  as  stated  in  the  information,  it  confers  large  and 
great  advantages  upon  the  people  of  Ontario,  and  it  would 
be  a  public  calamity  if  the  information  of  the  Attorney- 
General  were  granted  and  the  bridge  were  removed,  and 
Abocment.  for  this  reason  also  the  information  should  have  been 
dismissed.  The  evidence  also  shews  that  the  information 
xd  not  granted  in  the  public  interest,  but  is  solely  granted 
in  order  to  benefit  the  relator,  Robert  George  Barrett ; 
and  that  there  is  therefore  no  ground  whatever  on  which 
the  granting  of  the  information  can  be  justified. 

There  is  no  jurisdiction  in  the  Court  of  Chancery  to 
make  the  decree  which  the  learned  Chancellor  has  made. 
The  evidence  discloses  the  fact  that  it  would  be  unsafe  to 
permit  foot-passengers  to  cross  the  said  bridge.  It  also 
appears  from  the  evidence  that  the  said  bridge  is  not  a  con- 
tinuous structure  across  the  River  Niagara,  and  even  if  the 
Attorney-General  for  Ontario  has  any  right  to  sue,  and 
if  the  Court  of  Chancery  has  any  jurisdiction  to  grant 
a  decree,  such  decree  could  only  affect  the  bridge  so  far 
as  the  said  bridge  is  within  the  Dominion  of  Canada.  It 
appears  from  the  evidence  that  the  said  bridge  is  only 
constructed  as  far  as  Squaw  Island  ;  that  across  Squaw- 
Island  the  said  bridge  is  built  upon  an  embankment.  It 
would  be  impossible  to  construct  a  footway  across  Squaw 
Island  without  bu'lding  up  an  embankment  and  allowing 
foot-passengers  to  cross  on  the  embankment.  Therefore 
the  decree  of  the  Chancellor  would  only  aifect  the  bridge 
company  so  far  as  the  bridge  extended,  viz.,  until  it 
reached  Squaw  Island  ;  but  the  evidence  shews  that  such 
a  footbridge  would  be  of  no  use  whatever,  and  nothing 
is  gained  by  such  a  decree,  and  the  appellants,  therefore, 
submit  that  such  a  decree  should  not  have  been  made. 
Looking  at  the  evidence  in  the  case,  it  appears  that  a 
large  sum  of  money  has  been  expended  in  the  construe- 
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tion ;  the  bridge  is  of  great  public  value,  and  the  Court        1881 
should  not  interfere.   Bonds  also  have  been  issued  charged    attornky. 
on  the  bridge,  and  statutes  passed  recognising  thnse  bonds 
as  valid  securities,  and  the  Court  should  not  interfere 
with  the  rights  of  the  bondholders. 
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Mr.  Maclennan,  Q.C.,  and  Mr.  McCarthy,  Q.C.,  for  the 
respondents. 

The  decree  of  the  Court  of  Chancery  is  right  so  far  as 
it  grants  relief  to  the  iniormant,  but  it  should  have  gone 
further,  and  should  have  granted  relief  in  respect  to  the 
adaptation  and  use  of  the  bridge  for  ordinary  carriages  as 
well.     By  the  Act  of  Incorporation  of  the  company  it  is 
declared  that  the  bridge  should  be  as  well  for  tho  passage 
of  persons  on  foot  and  in  carriages  and  otherw  ise  as  vor 
the  passage  of  railway  trains.     See  20  Vict.  c.  227.     By 
a  subsequent  Act,  22  Vict.  c.  124,  s.  2,  the  intention  of 
the  Legislature  in  this  respect  is  repeated,  and  it  was  evi- 
dently contemplated  that  as  soon  as  it  was  ready  for 
railway  trains  it  would  also  be  fit  for  ordinary  foot  and 
carriage  traffic.     By  the  Act  35  Vict.  c.  63,  s.  2,  D.,  autho- 
rizing and  legalizing  the  lease  to  the  Grand  Trunk  Rail- 
way Company,  the  rights  and  privileges  of  the  public  in 
respect  to  the  use  of  the  bridge  were  expressly  saved. 
The  agreement  between  the  bridge  company  confirmed 
by  the  last  mentior-cd  Act  and  set  out  in  the  schedule 
thereto,  recites  that  the  bridge  is  to  be  both  a  railway 
and  carriage  bridge — See  the  recital,  p.  239,  Stat,  of  Can., 
1872, — and  therein  the  bridge  company  covenants,  sec.  2 
of  the  agreement,   p.  250,  to  construct  and  complete  a 
railway  carriage  bridge  with  a  carriage  and  footway.    It 
is  clear,  therefore,  that  the  bridge  authorized  by  the  Legis- 
lature was  for  the  use  of  the  public  on  foot  and  in  car- 
riages, as  well  as  for  railways,  and  it  is  equally  clear  that 
the  bridge  company  covenanted  with  the  railway  company 
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to  construct  that  sort  of  a  bridge.  It  appears  further 
that  the  contract,  under  which  the  bridge  was  built,  made 
express  provision  for  the  floors  and  fixtures  necessary  to 
make  it  a  railway,  carriage  and  foot  bridge,  and  also 
to  complete  the  carriage  and  footway  across  Squaw 
Island,  and  it  was  provided  that  it  should  be  ready  for 
traffic  on  the  1st  of  January,  1872,  and  that  the  carriage 
and  footway  should  be  ready  on  the  1st  of  July  after- 
wards. See  the  contract  with  Messrs.  Gzowski  and  Mac- 
pherson  of  19  th  May,  1870.  This  contract  was  confirmed 
by  another,  dated  1st  January,  1872,  without  any  altera- 
tion of  the  provisions  as  to  the  carriage-way  and  foot- 
way. Mr.  Gzowski,  in  his  evidence,  proves  that  the 
bridge  was  constructed  under  these  contracts,  and  no 
other.  These  contracts  were  first  produced  and  seen  by 
the  informant  at  the  trial.  The  plans  and  specifications 
which  should  have  been  annexed  to  them  are  not  pro- 
duced by  the  defendants  or  accounted  for.  If  they  had 
been  produced,  they  must  have  harmonized  with  the  body 
of  the  contract  and  have  exhibited  a  roadway  adapted 
both  for  railway  and  ordinary  carriage  traffic,  and  it  is 
evident  that  the  intention  and  design  were  that  the  same 
roadway  should  be  adapted  for  use  by  railways,  common 
carriages  and  foot  passengers.  It  is  proved  by  the  evi- 
dence that  the  roadway  could  readily  and  at  moderate 
expense  be  planked,  so  as  to  be  adapted  to  carriage  and 
foot  traffic  as  well  as  railway  traffic.  See  particularly 
Mr.  Gzowski's  and  Mr.  Spicer's  evidence,  as  well  as  the 
•evidence  for  the  informant  generally. 

The  case  then  is,  that  the  bridge  was  authorized  by  the 
Legislature  and  constructed  by  the  company  as  a  public 
highway,  with  this  difference  from  the  ordinary  highways 
of  the  country,  that  it  might  be  used  by  railways  also.  The 
railway  company  has  monopolized  the  use  of  the  highway 
to  the  exclusion  of  the  public  altogether.     The  defendants 
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accomplished  this  by  refusing  to  put  down  the  necessary        1881 

planking  for  carriage  traffic,  and  by  refusing  to  allow  attornkt- 

pedestrians  to  enter  the  bridge  at  all.    It  is  objected  that  Gknkral 

the  Attorney-General  of  Ontario  cannot  maintain  this  national 

suit,  but  the  contrary  was  decided  in  Attorney-General  v.  BRipqg  Co. 

Niagara  Falls  Bridge  Co.,  (1)  which   has  always  been  Arocmbnt^ 
followed  since,  and  has  never  been  questioned. 

Blake,  Q.C.,  in  reply. 

Burton,  J.  A. : — 

The  information  in  this  case  is  based  on  the  assumption 
that  the  bridge,  not  having  been  constructed  in  conformity 
with  the  requirements  of  the  Act  of  Parliament  authoriz- 
ing its  construction,  is  not  the  structure  authorized  by 
the  Legislature  and  a  nuisance,  and  the  principal  prayer 
of  the  information  is  directed  to  obtaining  the  decree  of 
the  Court  to  abate  the  nuisanije  and  remove  the  structure 
from  the  navigable  waters  of  the  Niagara  River,  and  I 
do  not  for  a  moment  doubt  the  right  of  the  Attorney- 
General  for  Ontario  to  represent  the  public  in  any  such 
case,  either  in  equity  or  by  prosecution  at  law.  There  i» 
abundance  of  authority  for  informations  directed  to  the 
repression  of  acts  which  the  parties  had  no  legal  right 
to  do,  and  which  were  not  only  not  authorized  to  be  done,^ 
but  were  in  fact  acts  of  public  nuisance.  If,  for  example, 
the  company  had  proceeded  to  build  one  of  the  piers  and 
had  then  abandoned  the  work,  there  could  be  no  question 
of  the  right  of  the  Attorney-General  to  prefer  an  indict- 
ment for  a  nuisance,  or  to  take  such  other  proceedings  as 
he  might  find  most  expedient  to  guard  the  public  interest ; 
but  the  decree  is  not  based  upon  that  prayer  of  the  bill,, 
and  although  the  argument  was  faintly  renewed  before 
us  that  the  bridge,  not  having  been  completed  so  as  to 

(1)  20  6r.  34 ;  ante,  vol.  1,  p.  813. 
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serve  all  the  purposes  referred  to  in  the  Act,  is  a  nuisance,  it 
is  perfectly'  manifest,  for  the  reasons  stated  by  the  learned 
Chancellor,  that  that  contention  cannot  prevail.  The 
piers,  which  alone  could  constitute  the  impediment  to  the 
free  navigation  of  the  river,  are  not  complained  of,  and 
the  main  structure,  that  is  the  bridge  for  the  conveyance 
of  trains  has  b  jen  built  in  a  manner  which  is  shewn  to 
be  admirably  adapted  to  this  purpose  ;  and  to  hold  that 
such  a  structure,  which  has  been  put  up  at  an  enor- 
mous expenditure  of  skill  and  money,  and  upon  which 
the  Legislature  has  authorized  a  debt  of  several  hundred 
thousand  dollars  to  be  charged,  could  be  abated  as  a  nui- 
sance, because  the  company  has  omitted  or  refused  to  com- 
plete some  portion  of  the  structure  intended  for  the  use 
of  carriages  and  foot-passengers,  and  not  in  the  slightest 
degree  affecting  the  navigation  of  the  river,  would  be  a 
reflection  on  the  administration  of  justice.  The  fallacy 
consists  in  calling  the  abandonment  of  a  portion  of  the 
work  a  public  nuisance,  instead  of,  what  it  probably  is, 
an  abuse  of  the  Act  of  Parliament. 

If  the  information  had  contained  only  such  allegations 
as  those  upon  which  the  decree  is  based,  omitting  all 
reference  to  the  structure  being  a  nuisance,  and  confining 
its  prayer  to  the  relief  now  granted,  I  apprehend  it  would 
have  been  demurrable,  both  on  the  ground  that  no  con- 
tract with  the  public  is  shewn,  and  because  the  Attorney - 
General  for  Ontario,  who  can  represent  only  a  limited 
portion  of  the  public  with  whom,  if  at  all,  such  a  con- 
tract exists,  has  no  locua  standi  on  such  an  application. 

The  work  is  one  within  the  jurisdiction  of  the  Govern- 
ment and  Parliament  of  Canada.  That  Parliament,  pre- 
sumably with  the  knowledge  that  it  was  only  completed 
for  railway  traffic,  has  nevertheless  recognised  it,  and 
allowed  a  large  amount  of  debentures  to  be  issued  and 
charged  upon  it,  and  upon  which  therefore  the  holders  rely 
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for  repayment ;  and  it  may  be  that  the  Attorney-General 
of  the  Dominion,  acting  for  the  Crown,  is  not  disposed  to 
exact  this  further  performance,  or  may  be  prepared  to 
recommend  the  passage  of  a  bill  to  dispense  with  it.  It 
would  be  a  strange  anomaly  if,  notwithstanding  this  being 
the  feeling  of  the  Dominion  authorities,  a  bill  could  be  Burton^j.  a. 
filed  by  the  Attorney-General  of  the  Province  seeking  in 
effect  to  compel  the  specific  performance  of  this  Act  of 
Parliament.  Regarded  therefore  in  that  light,  I  am  dis- 
posed to  think  the  Attorney-General  of  Ontario  is  not 
the  proper  party  to  file  this  information. 

But  I  am  of  opinion  that  no  grounds  have  been  shewn 
for  the  interference  of  the  Court.  It  is  now  perfectly  well 
established,  since  the  decision  of  the  Exchequer  Chamber 
in  York  &  North  Midland  R.  W.  Go.  v.  The  Queen  (1)  that 
Acts  of  this  description  are  not  to  be  regarded,  as  they  had 
come  to  be  regarded,  as  contracts ;  that  they  are  what 
they  profess  to  be  and  nothing  more ;  they  give  condi- 
tional powers  which  if  acted  upon  carry  with  them  duties. 
Statutes  may  be  so  framed  as  to  render  it  obligatory  upon 
the  companies  to  proceed  with  the  works,  but  that  is  not  so 
in  the  present  case ;  the  words  of  the  Act  are  simply  per- 
missive ;  nor  is  there,  in  my  opinion,  anything  in  the 
argument  that  although  originally  permissive  it  ceased  to 
to  be  so  and  became  obligatory  when  once  begun.  Sup- 
pose the  company  had  constructed  the  footway  as  the 
least  expensive  portion  of  the  work,  and  then  finding  the 
railway  bridge  too  expensive  had  abandoned  it,  could  it 
be  contended  with  any  force  that  the  shareholders  should, 
a.t  a  ruinous  loss  to  themselves,  proceed  with  its  con- 
struction? Yet  that  must  follow,  if  this  argument  be 
Bound. 

It  would  have  been  a  very  different  matter  if  the  works 
had  been  fully  completed.     I  do  not  for  a  moment  doubt 


(1)  1  E  &  B,  868. 


i    . 


568 


ONTARIO   COURT  OF  APPEAL. 


A TTORNKY- 

fEMBRAL 

V. 

Intbr- 

national 
Bridok  Co. 


1881  that  in  such  a  case  a  company  could  be  compelled  by  a 
mandamus  or  decree  of  this  Court  fairly  and  fully  to 
carry  oui;  the  objects  for  which  they  were  created :  Rex 
V.  Severn  and  Wye  R.W.  Co.  (1). 

For  these  reasons  I  think  this  decree  cannot  be  sup- 

Burton.  J.  A.  ported,  for  I  assume  the  fact  to  be,  not  that  a  footway 
for  passengers  has  been  made,  but  that  parties  can  manage- 
to  pass  on  foot  by  the  side  of  the  track,  and  that  that 
portion  of  the  bridge  has  not  been  completed  any  more 
than  the  carriage-way  in  compliance  with  the  Act  of  Par- 
liament. But  I  think  that  independently  of  these  con- 
siderations it  is  manifest  that  the  jurisdiction  of  this 
Court  to  grant  relief  cannot  extend  beyond  the  limits  of 
the  Province,  and  it  being  a  fundamental  principle  of  the 
law  of  mandamus,  as  well  as  of  injunction,  that  it  will 
ne\er  be  granted  in  cases  where  if  issued  it  would  prove 
unavailable,  there  could  be  no  object  in  giving  the  right  to 
pass  over  the  bridge  as  far  only  as  Squaw  Island ;  and  if 
for  no  other  reason  this  Court  should  not  interfere. 

I  am  of  opinion,  therefore,  that  the  appeal  should  be 
allowed,  and  the  information  dismissed,  with  costs. 

Patterson  and  Morrison,  J  J.  A.,  and  Osler,  J.,  con- 

cuiTed. 

Appeal  allmved. 


Judgment  in  Court  of  Chancery. 


h\^  Ir 


[Beim-ted  28  Grant  65.] 
Spragoe,  C.  : — 

This  information  complains  of  the  construction  of  the  Interna- 
tional Bridge,  in  its  not  being  so  constructed  as  to  admit  of  its  use 
by  ordinary  vehicles,  in  that  respect  not  being  such  a  bridge  as  the 
company,  by  their  Act  of  Incorporation,  were  authorized  to  construct, 
sect.  19  of  the  Act  enacting  *'  that  the  said  bridge  shall  be  as  well 


(1)  2  B  &  A.  646. 
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for  passage  of  persons  on  foot  and  in  carriages  and  otherwise  as  for 
the  passage  of  railway  trains."  In  paragraph  17  the  complaint  is, 
that  the  defendants  have  not  constructed  a  carriage  way,  and  refuse 
to  construct  any  way,  means,  or  convenience  for  the  passage  over 
the  bridge  by  persons  in  carriages.  Paragraph  20  alleges  that  there 
are  no  serious  engineering  difficulties  in  the  way  of  the  company 
complying  with  the  requirement  of  the  Act  in  that  respect  ;  and 
paragraph  21  alleges  that  "  the  existing  bridge  is  so  constructed 
that  with  little  comparative  expense  the  same  could  be  adapted  to 
permit  of  passengers  using  it  in  ordinary  carriages  as  well  as  by 
railway  trains. " 

In  respect  to  this  branch  of  the  case,  I  may  say  at  once  that  the 
allegations  contained  in  paragraphs  20  and  21  (1)  are  not  supported 
by  the  evidence,  but  on  the  contrary,  it  is  shewn  by  the  best  evi- 
dence that  what  is  alleged  and  what  is  suggested  in  these  paragraphs 
is  altogether  incorrect. 

To  the  relator,  indeed,  it  seemed,  as  appears  by  that  gentleman's 
evidence,  that  what  is  suggested  is  perfectly  feasible  ;  but  he  does 
not  profess  to  be  scientific,  or  to  be  at  all  conversant  with  the  work- 
ing and  management  of  railways.  Col.  Gzowaki,  a  civil  engineer  of 
great  ability  and  experience,  and  a  man  eminently  practical,  and  by 
whom  the  bridge  in  question  was  built,  is  called  for  the  relator,  and 
pronounces  emphatically  against  the  plan  proposed  by  the  relator  as 
a  solution  of  the  difliculty  ;  and  shews  how  it  is  that  it  is  imprac- 
ticable. 

It  appears  from  Col.  CkowskVs  evidence,  and  from  that  of  Mr. 
Hntmaford,  the  engineer  at  the  bridge,  that  the  bridge  was  built 
for  railway  traffic  only,  and  that  the  plans  and  specifications  by 
which  it  was  built  shew  this.  That  it  should  have  been  built  for 
the  use  of  passengers  in  carriages  and  on  foot,  as  prescribed  by  the 
Act,  as  well  as  for  railway  trafiic,  must  I  think,  be  conceded  ;  but  it 
has  not  been  so  built ;  and  there  are  two  very  sufiicient  reasons  why 
thu  present  structure  cannot,  as  it  is,  be  used,  and  cannot  be  adapted 
to  that  purpose.  One  is,  the  engineering  difficulties  in  the  way  of  its 
being  so  used  or  adapted  ;  the  other  is,  that  the  railway  traffic  is  so 


(1)  These  paragraphs  were  as  fol- 
lows :  "20.  There  are  no  serious  en- 
gineering or  other  difficulties  existing 
to  prevent  the  said  defendants  from 
complying  sAth  the  said  Acts  in  con- 
structing the  said  bridge  so  as  to 
admit  of  the  passage  of  persons  in 
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ordinary  carriages  as  well  as  on  foot 
over  the  same.  21.  The  existing 
bridge  is  so  constructed  that  with 
little  comparative  expense  the  same 
could  be  adapted  to  permit  of  pas- 
sengers using  it  in  ordinary  carriages 
as  well  as  by  railway  trains." 
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great  that  the  bridge  could  not  be  used  for  both  carriage  and  railway 
traffic,  especially  when  the  interruption  to  traffic  by  the  raising  of 
the  drawbridge  for  the  passage  of  vessels  is  taken  into  account. 
From  ninety  to  one  hundred  and  forty  trains  pass  over  the  bridge 
daily  ;  the  number  of  cars  attached  to  the  trains  being  from  five  to 
thirty  to  each  train.  Mr.  Hannaford  puts  the  case  thus  :  If  the 
railway  had  the  right  of  traffic  it  would  rarely  be  possible  to  use 
the  bridge  for  ordinary  carriages  ;  while  if  ordinary  carriages  had 
the  right  of  traffic,  it  would  amount  to  closing  the  bridge  for  railway 
traffic.  The  evidence  of  Col.  Ozowski  and  Mr.  Hannaford  is  con- 
firmed by  that  of  Mr.  Spicer,  the  general  superintendent  of  the 
Grand  Trunk  Railway  Company,  and  is,  I  think,  conclusive  upon 
that  point. 

Against  this  I  have  no  scientific  evidence  whatever,  nor  have  I 
the  evidence  of  any  one  conversant  with  the  working  of  railways  to 
controvert  the  evidence  of  the  gentlemen  called  upon  this  point  by 
the  defendants.  Upon  the  evidence  before  me  I  feel  that  to  direct 
what  is  asked  upon  this  head  would  be  directing  that  which  is  imprac- 
ticable. No  evidence  is  given  of  the  extent  to  which  the  bridge 
would  be  used  if  opened  for  use  by  carriages  ;  but  I  take  it  that  it 
would  be  of  very  trifling  importance  compared  to  the  importance  of 
its  use  for  railway  traffic. 

The  information  asks,  besides  the  relief  to  which  I  have  adverted, 
that  the  defendants  be  ordered  to  abate  what  it  styles  a  nuisance,  i.e. , 
to  remove  the  bridge,  the  present  structure,  from  the  navigable 
waters  of  the  Niagara  river,  unless  the  same  is  made  to  conform  to 
the  requirements  of  the  Act. 

The  present  structure  cannot  be  made  to  confon.i  to  the  require- 
ments of  the  Act,  and  it  is  not  shewn  that  it  is  practicable  to  con- 
struct a  carriage  way  under  it  (as  is  done  in  the  case  of  the  suspen- 
sion bridge  below  the  Falls  of  Niagara),  or  beside  it,  or  appended 
to,  or  connected  with  it  in  any  way  ;  or  that  the  defendants, 
or  any  of  them,  have  the  pecuniary  means  or  the  legal  authority  at 
this  time  to  make  such  a  structure  ;  or  that  it  is  a  work  the  execu- 
tion of  which  this  Court  or  a  Court  of  Common  Law,  by  mandamus, 
would  direct.  Such  a  direction  as  is  asked  would  be  at  once  fatuous, 
in  the  sense  of  being  impotent,  without  force,  illusory,  and  futile, 
as  well  as  most  mischievous  in  its  consequences.  It  is  not  at  any 
rate  now  an  open  question.  The  like  application  has  been  nega- 
tived more  than  once  in  this  Court,  and  if  it  were  before  me  now 
lor  the  first  time  I  should  certainly  refuse  to  make  such  a  decree. 
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I  come  now  to  another  branch  of  the  case  made  by  the  informa- 
tion.  Paragraph  15  alleges  that  the  bridge,  constructed  as  it  is,  is 
adapted  to  the  use  of  foot  passengers  ;  and  paragraph  17  says  that 
although  the  bridge  is  adapted  thereto,  and  although  the  defendants 
use  the  footway  of  the  bridge  for  their  servants  and  employees  to  cross 
and  recross,  they  refuse  to  allow  the  use  thereof  and  they  prevent  per- 
sons on  foot  from  crossing  the  bridge,  although  willing  and  offering 
to  pay  the  lawful  tolls  provided  by  the  Act.  There  is  no  question  that 
the  defend  ants  do  not  permit  the  use  of  the  bridge  to  foot  passen- 
gers ;  their  granting  passes  is  exceptional ;  they  say  that  the  bridge 
is  not  adapted  for  use  by  foot  passengers,  and  this  is  probably  correct 
in  the  sense  that  it  was  not  constructed  with  a  view  to  its  being 
used  by  foot  passengers  ;  but  there  is  a  space  between  the  track  and 
the  outside  railing  of  the  bridge,  which  is  used  by  the  servants  of 
the  defendants  in  passing  to  and  fro,  affording  more  than  sufficient 
space,  when  trains  are  not  passing,  for  its  use  by  ordinary  foot  pas- 
sengers ;  but  some  of  the  cars  used  with  these  trains  are  of  such 
width  as  to  diminish  the  space  on  each  side  to  some  three  feet  six 
inches ;  and  the  space  is  further  practically  diminished  by  the  oscil- 
lation of  the  cars  when  in  motion  to  the  extent  of  about  six  inches. 
So  far  as  space  is  concerned,  there  would  still  be  sufficient  room  for 
the  use  of  the  bridge  by  passengers  in  single  file,  even  when  abreast 
of  the  widest  cars,  and  those  cars  in  motion. 

What,  then,  are  the  difficulties  in  the  way  of  the  use  of  the 
bridge  by  ordinary  foot  passengers,  and  do  the  defendants  shew 
any  sufficient  reason  for  preventing  such  use  ? 

The  difficulties  set  up  by  the  defendants,  as  disclosed  in  evidence, 
are  not  that  they,  the  defendants,  would  have  any  serious  difficulty 
in  allowing  the  use  of  the  bridge  to  foot  passengers,  or  that  such 
use  would  at  all  interfere  with  railway  traffic.  The  difficulty  con- 
sists rather  in  apprehended  danger  to  the  foot  passengers  them- 
selves. Col.  Gzowski,  Mr.  Hannaford,  and  Mr.  Spicer,  all  speak  of 
it  as  a  "  nervous  thing  "  to  cross  the  bridge  ;  Mr.  Spicer  as  "  con- 
fusing" to  cross  while  trains  are  in  motion  on  the  bridge  ;  Mr. 
Hannaford  as  **  dangerous  "  from  the  eifects  of  the  wind,  which  he 
says  is  at  times  so  violent  on  the  bridge  that  a  person  could  not  keep 
his  legs  without  holding  on  to  something. 

On  the  other  hand,  the  relator  speaks  of  crossing  as  unattended 
with  difficulty,  and  Richard  Hinton  and  Henry  Emrie,  residents  of 
the  village  of  Victoria,  on  the  Canada  side  of  the  river,  say  that 
they  have  often  crossed  the  bridge  ;  that  it  is  safe  to  do  so  ;  and 
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Emrie  says  safe  on  the  darkest  night.  I  can  readily  understand 
that  in  the  case  of  a  nervous  person  crossing  while  a  train  is  in 
motion,  or  in  very  boisterous  weather,  it  would  be  confusing,  and 
not  unattended  with  mger  ;  but  one  great  reason  of  this  no  dou1)t 
ia,  that  there  is  no  fence  or  protection  of  any  kind  between  the 
track  and  the  outside  railing  of  the  bridge.  Mr.  Hannaford,  who 
was  examined  upon  this  point,  says  that  a  fence  might  be  made 
between  the  track  and  the  outside  railing,  and  tools  made  to  work 
inside  the  fence,  the  present  tools  being  long  for  the  purpose. 

This  evidently  would  diminish  the  danger  ;  and  the  sense  of 
security — from  the  fact  of  the  fence  being  there — would  diminish 
the  nervous  apprehension  of  danger,  which  is  itself  often  a  source 
of  danger.  I  take  it  that  the  reason  why  no  fence  has  hitherto 
been  placed  where  Mr.  Hannaford  says  a  fence  might  be  placed  is 
not  far  to  seek.  [  take  it  to  be  that  the  defendants  have  wished  to 
discourage  the  use  of  the  bridge  by  foot  passenKer"?,  because  of  the 
risk  of  accident  to  those  crossing  ;  and  that,  therefore,  so  far  from 
affording  facilities  for  crossing,  they  would  prevent  it  in  all  but 
exceptional  cases  ;  and  if  the  bridge  were  a  private  enterprise,  with 
proprietors  having  a  right  to  do  with  it  as  they  pleased,  no  one 
could  blame  them  for  not  allowing  its  use  to  foot  passengers  other- 
wise than  according  to  their  own  regulations.  But  that  is  not  the 
position  of  the  bridge  company,  or  of  those  having  authority  to 
exercise  the  powers  committed  to  the  bridge  company  by  the  Legis- 
lature. The  company  was  not  authorized  to  build  whatever  kind 
of  bridge  it  might  think  tit,  but  the  Act  directed  that  the  bridge 
to  be  built  should  be  a  bridge  ' '  as  well  for  the  passage  of  persons 
on  foot  and  in  carriages  and  otherwise,  as  for  the  passage  of  railway 
trains."  That  was  the  duty  cast  upon  the  company  by  the  Legisla- 
ture if  the  company  built  the  bridge  ;  and  so  far  as  the  bridge  built 
by  the  company  fell  short  of  the  requirements  of  the  bridge  autho- 
rized by  the  Legislature,  so  far  has  the  company  failed  in  the 
duty  cast  upon  it. 

For  reasons  already  explained  in  this  and  other  cases,  the  general 
public  is  without  remedy  in  the  Courts,  so  far  as  a  carriage  way  is 
concerned,  but  the  structure  built  by  the  company,  although  not 
built  as  it  ought  to  have  been  for  the  use  of  foot  passengers,  is  yet 
as  it  is  not  altogether  unfit  for  that  purpose,  and  it  is  practicable, 
and  is  not  even  difficult,  for  the  company  to  render  it  now  reason- 
ably fit  for  use  by  foot  passengers.  The  company  is  not  excusable 
in  not  having  built  such  a  bridge  as  alone  they  had  authority  to 
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build  ;  and  they  are  altogether  without  excuse  in  not  having  adapted 
the  structure  they  have  erected,  as  far  as  it  is  possible  to  adapt  it, 
to  the  use  of  foot  passengers  ;  subject,  of  course,  to  any  reasonable 
regulations  the  defendants  may  make  in  regard  to  its  use. 

What  has  been  their  duty  in  this  regard,  is  their  duty  now.  My 
own  idea  of  what  is  proper  is  that  a  very  strong  fence  should  hu 
built,  at  such  a  distance  from  the  track  as  to  be  beyond  the  oscilla- 
tion of  the  Pullman  cars,  which  are,  I  believe,  wider  than  ordinai-y 
passenger  cars  ;  and  I  myself  see  no  reason  why  this  should  not  be 
done  on  each  side  of  the  track.  As  to  these  points,  however,  I 
will,  if  either  party  desires  it,  direct  that  an  expert  shall  examine 
•and  report  upon  what  is  feasible  and  proper  ;  or  refer  it  to  the 
Master  to  do  so. 

It  may  be  that  after  all  is  done  that  can  be  done  for  safety, 
the  crossing  of  the  bridge  by  foot  passengers  will  not  be  alto- 
gether unattended  with  danger,  especially  to  those  of  a  nervous 
temperament ;  but  the  danger  is  not  of  such  a  character  as  to  war- 
rant the  bridge  company  in  preventing  the  use  of  the  bridge  by  foot 
passengers,  and  in  failing  to  use  all  proper  appliances  for  their  safety 
in  crossing,  or  of  such  a  character  as  to  make  it  proper  for  this 
Court  to  refuse  to  interfere,  and  to  require  the  defendants  to  do 
what,  as  far  as  it  can  be  done,  they  were  bound  to  do  under  their 
Act  of  incorporation  for  the  convenience  of  the  general  public. 

It  was  objected  at  the  hearing  that  the  Attorney-General  of 
Ontario  is  not  the  proper  party  to  file  this  information,  but  that  if 
any  one  it  should  be  the  Attorney-General  of  the  Dominion.  To  a 
certain  extent  that  point  was  disposed  of  by  Mr.  Justice  Strong,  in 
Attoniey-Goieral  v.  Niagara  Falls  Bridge  Company  (1),  where  the 
propriety  of  such  an  information  by  the  Attorney-General  of  the 
Province  was  put  by  the  learned  Judge  upon  this  ground  :  "  The 
Attorney-General  files  this  information,  not  complaining  of  any 
injury  to  property  vested  in  the  Crown  as  representing  the  Govern- 
ment of  the  Dominion,  but  in  respect  of  a  violation  of  the  rights  of  the 
public  of  Ontario."  So  far,  therefore,  as  the  prevention  of  the  public 
to  cross  on  foot  is  concerned  it  is  a  violation  of  the  rights  of  the  public 
of  Ontario  ;  but  it  is  objected  that  the  Courts  can  go  no  further  at 
the  instance  of  the  Provincial  Attorney-General  ;  that  the  Court 
cannot  direct  any  work  to  be  done  on  the  bridge  ;  that  that  can 
only  be  obtained  upon  information  filed  by  the  Attorney-General 

(I)  20  Gr.  34,  37  ;  ante,  vol.  1,  p.  813. 
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of  the  Dominion  ;  in  other  words,  that  although  a  fence  upon  this 
bridge  may  be  necessary  for  the  safety  of  the  public  using  the 
bridge,  the  use  of  which  is  a  public  right  which  the  defendants 
have  violated,  the  Attorney-General,  who  is  the  proper  ofBcer  to 
represent  the  public  to  vindicate  this  public  right,  cannot  be  heard 
to  point  out  the  mode  in  which  he  conceives  the  safety  of  the  public 
in  the  exercise  of  its  right  ought  to  be  secured.  Or  it  may  be  put 
thus :  The  Attorney-General  having  shewn  upon  this  information 
that  the  defendants  refuse  to  the  public  the  exercise  of  a  right  in 
respect  of  which  the  Attorney-General  is  the  proper  officer  to  repre- 
sent that  public,  the  Court  must  content  itself  with  a  direction  that 
the  defendants  shall  not  interfere  with  the  public  in  the  exercise  of 
that  right,  and  is  powerless  to  go  further,  and  to  prescribe  by  what 
means  the  safety  and  convenience  of  the  public  are  to  be  secured 
in  the  exercise  of  that  right.  It  is  not  suggested  that  any  right  of 
the  Crown,  as  represented  by  the  Government  of  the  Dominion, 
would  be  interfered  with,  or  that  the  bridge  would  be  injured  by 
the  doing  of  that  which  I  propose  to  direct.  The  power  to  make 
such  direction  is  incident,  as  I  conceive,  to  the  power  to  direct  the 
defendants  to  permit  the  exercise  of  the  right,  and  it  may  be 
assumed  that  the  presence  of  the  Attorney-General  of  the  Domin- 
ion is  not  necessary  to  prevent  the  Court  from  making  an  order 
prejudicial  to  the  rights  of  the  Crown  in  the  Dominion  while  vin- 
dicating, at  the  instance  of  the  proper  officer,  the  right  of  the  public 
in  the  Province. 

It  is  not  objected  in  this  case,  by  answer  or  in  argument,  that 
the  defendants  have  not  such  control  of  the  bridge  as  to  enable 
them  to  carry  out  what  this  Court  might  direct  in  regard  to  the 
exercise  of  the  right  of  foot  passengers  to  cross  the  bridge. 

I  do  not  myself  entertain  any  doubt  of  the  right  of  this  Court  to 
make  such  a  decree  as  I  propose  to  mrike.  Of  the  right  to  enjoin 
the  defendants  from  preventing  tue  usf.  of  the  bridge  by  foot  pas- 
sengers there  can  be  no  doubt,  and.  iri  my  opinion,  the  Court  has 
jurisdiction  to  go  further.  Without  putting  it  upon  the  ground 
upon  which  it  was  put  by  Strong,  J.,  in  The  Attorney-General  v. 
Niagara  Falls  Bridge  Company  (1),  the  execution  of  trusts,  and  the 
fulfilment  of  contracts,  it  is,  in  my  judgment,  a  case  in  which  a 
proper  remedy,  not  to  say  the  proper  remedy,  is  by  mandamus. 

I  have  held,  in  Marsh  v.  Huron  College  (2),  that  this  Court  haa 


(1)  20  Gr.  490. 


(2)  27  Gr.  605. 
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juriadiotion  in  all  cases  in  which  mandamus  is  the  proper  remedy, 
and  that  in  dealing  with  such  cases  the  Court  will,  ordinarily  at  any 
rate,  take  cognizance  of  them  by  its  usual  course  of  procedure.  I 
refer  to  that  case  without  repeating  the  reasons  which  led  me  to 
that  conclusion. 

I  think  the  proper  course  as  to  the  disposition  of  the  costs  is  to 
direct  that  each  party  pay  his  own  rosts. 


1881 

Attorn  IT. 
Gknkual 

V. 

Intkr- 

national 

Bridgk  Co, 

BpraRge,  0. 


576 


ONTARIO  COURT  OF  APPEAL. 


m<'^ 


i  m 


i!i  I  .  '' 


Si'     * 


i'  '5 


111: 


1882* 

Feb.  IS; 
-Juve  SO. 


ONTARIO  COURT  OF  APPEAL. 
Regina  v.  Frawley. 

[Reported  7  App.  Hep.  S^G.] 

Hard  labour,  poiver  of  Provincial  Legislatures  to  impose  p^miahment 
of—B.  N.  A.  Act,  s.  iV^,  sub-ss.  8,  9. 

A  Provincial  Legislature  has  power  to  enforce  any  of  its  laws  by 
imposing  hard  labour  as  a  punishment  for  the  violation  of  them. 

Per  Spragge,  C.J.  :  The  jurisdiction  of  a  Provincial  Legislature  to 
legislate  respecting  licenses  is  not  confined  to  the  object  of 
raising  a  revenue. 

In  this  case  the  defendant  Thomas  Frawley  had  been 
convicted  by  Thomas  McCrae,  Esquire,  Police  Magistrate 
in  and  for  the  town  of  Chatham — 

"  For  that  he  the  said  Thomas  Frawley,  on  the  28th  day 
of  December,  1880,  at  the  town  of  Chatham, 
unlawfully  did  keep  manufactured  liquors  at  his  house  in 
the  said  town  of  Chatham,  for  the  purpose  of  selling, 
bartering,  or  trading  therein,  without  the  license  therefor 
by  law  required  ;  and  it  appearing  to  me  that  the  said 
Thomas  Frawley  was  previously,  to  wit,  on  the  4th  day  of 
April,  A.D.  1877,  at  the  said  town  of  Chatham,  before  me 
Thomas  McCrae,  Police  Magistrate  in  and  for  the  town 
of  Chatham,  in  the  said  county,  duly  convicted  of  having 
on  or  about  the  27th  day  of  March,  A.D.  1877,  at  a  house 
of  entertainment  kept  by  him  the  said  Thomas  Frawley, 
in  the  said  town  of  Chatham,  unlawfully  kept  spirituous 
liquors  for  the  purpose  of  selling,  bartering,  or  trading 
therein,  without  the  license  therefor  by  law  required,  I 

*Presont :— Spraggk,  C.J.,  andBcHTON,  Patterson  and  MoHRisON.,  JJ.A. 
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adjudge  the  offence  of  said  Thomus  Frawley,  hereinbefore 
firstly  mentionod,  to  be  his  second  offence  against  the 
'Liquor  License  Act'  (Israel  Evans  being  the  informant), 
and  I  adjudge  the  said  Thomas  Frawley,  for  his  second 
offence,  to  be  imprisoned  in  the  common  gaol  of  the 
county  of  Kent,  at  Chatham,  in  the  said  county  of  Kent, 
there  to  be  kept  at  hard  labour  for  the  space  of  three 
calendar  months." 

The  defendant  thereupon  moved  before  the  judge  of 
the  County  Court  of  the  County  Kent,  to  quash  such  con- 
viction, which  was  refused,  and  the  conviction  affirmed, 
with  costs. 

The  defendant  thereupon  obtained  a  writ  of  certiorari, 
to  return  the  several  papers  and  proceedings  to  the  Court 
of  Queen's  Bench,  and  in  Easter  Term  44  Vict.,  (on  the 
25th  of  June,  1881),  that  Court  ordered  the  conviction  to 
be  quashed  (1). 

The  Crown  thereupon  appealed  to  this  Court,  and  the 
case  came  on  for  argument  en  the  13th  of  February,  1882. 

Mr.  Mowat,  A.G.,  Mr.  Robinson,  Q.C.,  and  Mr.  Hod- 
gins,  Q.C.,  for  the  appeal. 

Mr.  McMichael,  Q.C.,  contra. 

It  was  contended  for  the  appellant  that  the  Act  in  ques- 
tion was  intra  vires  of  the  ProTincla.1  Legislature  of  On- 
tario, and  that  the  Provincial  I  egislatures  had  power  to 
enforce  their  laws  by  imposing  h  ird  labour;  that  the  power 
of  imposing  hard  labour  did  not  depend  on  the  16th 
Article  of  the  92nd  section  of  the  B.  N.  A.  Act,  it  being 
contained  and  included,  also,  as  well  in  the  power  of  Pro- 
vincial Legislatures  to  deal  with  all  civil  rights,  as  in  the 
implied  and  incidental  power  of  selecting  aud  adopting,  a'o 
their  own  discretion,  and  according  to  their  own  judg- 
ment, whatever  means  they  from  time  to  iime  thi^ik  best 


1882 
Beqina 

V. 

Frawley. 
Statement.. 


)UK180N.,  JJ.A. 


(1)  46  U,  C.  Q.  B.  153 ;  po»t,  p.  596. 
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for  enforcing  laws  on  every  subject  within  Provincial 
jurisdiction;  that  the  15th  article  was  not  intended  to 
restrict  Provincial  Legislatures  to  imprisoning  in  idleness ; 
it  does  not  limit  the  imprisonment  in  regard  to  either 
time  or  the  employment  of  the  prisoners ;  as  it  does  not 
restrict  in  any  way  the  fines  and  penalties  to  be  imposed- 
The  use  of  the  word  "  imprisonment,"  and  of  like  words, 
to  imply  and  include  hard  labour  where  hard  labour  is 
not  expressed,  is  not  without  example  in  British  and 
Canadian  statutes.  That  this  was  the  meaning  intended 
by  the  15th  article  appears  from  the  considerations  above 
mentioned;  and  also  from  the  history,  objects,  and  uses  of 
requiring  labour  from  prisoners ;  the  course  of  British  and 
Provincial  legislation  on  the  subject  prior  to  the  passing 
of  the  B.  N.  A.  Act;  the  state  of  such  legislation  at  the 
time  of  the  passing  of  that  Act ;  the  powers  which  even 
municipal  councils  and  other  local  bodies  in  Canada  then 
and  long  before  possessed  to  impose  hard  labour  on  offen- 
ders against  their  by-laws ;  the  special  character  of  the 
B.  N.  A.  Act  as  a  Constitution ;  and  the  nature  and  ex- 
tent of  the  legislative  powers  assigned  thereby  to  the 
Provinces ;  and  of  the  legislative  powers  which  the 
Provinces  possessed  on  the  same  subjects  up  to  and  at  the 
time  of  Confederation. 

On  behalf  of  the  respondent,  it  was  insisted  that  the 
Provincial  Act,  under  which  the  defendant  had  been  con- 
victed, in  so  far  as  it  imposed  hard  laouuf,  was  ultra  vires 
of  the  Provincial  Legislature  of  Ontario ;  that  the  Prov- 
ince succeeded  to  no  power  and  could  possess  lone  ex- 
cept such  as  was  expressly  conferred  by  the  Confedera- 
tion Act,  which  reserved  the  right  to  the  Dominion  Legis- 
lature to  make  laws  respecting  all  matters  not  expressly 
designated  as  within  the  powers  of  the  Provincial  Le- 
gislature; that  section  92,  clause  15,  B.  N.  A.  Act,  expressly 
limits  the  (quality  but  not  the  degree  of  punishment  for 
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infringing  laws  within  the  powers  of  the  Provincial  Le-        1882 
gislature ;  and  that  "  hard  labour  "  was  not  within  the  con-      rkgina 
templation  of  the  clause ;  and  that  even  if  it  were  within    frawlky. 
the  nature  of  the  punishment,  it  could  not  be  enforced    aboumknt. 
for  an  infraction  of  the  Liquor   License  Act,  which  is 
ultra  vires  of  the  Provincial  Legislature,  being  an  Act 
which  deals  with  trade  and  commerce. 

Counsel  also  contended  that  the  powers  of  the  several 
Provinces  prior  to  Confederation  had  not  been  transferred 
to  and  vested  in  the  separate  Provinces  which  compose  the 
Dominion;  and  that  if  the  Local  Legislature  had  inci- 
<iental  power  to  enforce  its  enactiaents,  there  could  not 
possibly  be  any  need  of  specifying  the  punishment,  as 
^'fine,"  etc.;  and  further,  if  the  means  for  enforcement 
were  within  the  discretion  of  the  separate  Provinces, 
they  might,  in  cases  where  hard  labour  was  not  effective, 
clirect  corporal  punishment. 

In  addition  to  the  authorities  referred  to  in  the  Court 
below,  counsel  referred  to  and  commented  on  Imperial 
Acts  15  Geo.  II.,  c.  24;  4  Geo.  IV.,  c.  19,  sec.  2 ;  c.  64,  sec. 
10 ;  5  Geo.  IV.,  c.  83,  sec.  11 ;  6  &  7  Vict.  c.  96,  sec.  4 ;  28 
&  29  Vict.  c.  126.  sec.  4  ;  Con.  Stat.  U.  C,  c.76,  sec.  11,  et 
seq.;  Con.  Stat.  C,  c.  73,  sec.  97;  c.  107;  Can.  Stat.  20 
Vict.  c.  28,  sees.  1,  5,  8 ;  Dom.  Stat.  36  Vict.  c.  69,  sec.  2  ; 
38  Vict.  c.  46 ;  44  Vict.  c.  32,  sees.  4,  6  ;  R.  S.  O.  c.  218  ; 
The  Queen  v.  Burah  (1) ;  Regina  S  Lougee  (2)  ;  Kirkpat- 
rich  V.  Askew,  Rob.  &  Jos.  Dig.  1992 ;  Adley  v.  Reeves 
(3) ;  [Slavin  v.  Village  of  Orillia  (4) ;  Ulrich  v.  National 
Ins.  Co.  (5) ;  License  Commissioners  of  Prince  Edward 
v.  County  of  Prince  Edward  (6) ;  Severn  v.  The  Queen 
(7) ;  Citizens  Insurance  Co.  v.  Parsons  (8) ;  Theherge  v. 


(1)  3  App.  Cas.  889. 

(2)  10  U.  C.  L.  J.   135  ;  ante,  p. 
;}24. 

{3)  2  M.  &  Selw.  S3,  61, 
(4)  3(5  U.  G.  Q.  B.  159  ;  ante,  vol.  1, 
p.  ()88. 


(6)  42  U.  C.  Q.  B.  141,  157. 

(6)  26  Grant,  452 ;  post. 

(7)  2  Can.  S.  C.  R.  70  ;  aiUc,  vol. 
1,  p.  414. 

(8)  7  App.  Cas.  96 ;  ante,  vol.  1,  p. 
265. 
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Landry  (1) ;]  McCuUoch  v.  State  of  Maryland  (2) ;  WiU 
berforce  on  Statute  Law,  p.  50 ;  Bump's  Notes  of  Con- 
stitutional Decisions,  pp.  95  to  100,  318  to  320,  336  to 
338,  and  cases  cited;  Cooley  on  Constitutional  Limita- 
tions, 3rd  ed.,  pp.  63,  64,  and  cases  cited  ;  Dillon  on  Cor- 
porations, sec.  270,  (3rd  ed.,  sec.  336). 

Spragge,  C.  J. : — 

The  conviction  in  this  case  is  for  the  keeping  by  the 
defendant  of  manufactured  liquors  at  his  house  in  the 
town  of  Chc^^am,  "for  the  purpose  of  bartering,  selling, 
or  trading  th>r«"''>;  without  license;"  and,  it  appearing 
that  the  defenaart  had  been  previously  convicted  of  the 
like  offence,  the  deuadant  was  adjudged  for  his  second 
offence  to  be  imprisoned  at  hard  labour  for  three  months. 

The  statute  under  which  the  defendant  was  convicted, 
warrants  the  conviction  and  the  sentence.  This  is  not 
disputed ;  but  it  is  objected  that  it  was  ultra  vires  the 
Legislature  of  Ontario  to  pass  the  Act  under  which  the 
defendant  was  convicted,  it  being,  as  is  alleged,  an  Act 
which  deals  with  trade  and  commerce ;  and  further,  that 
assuming  the  Act  not  to  be  objectionable  on  that  ground^ 
it  is  ultra  vires  in  so  far  as  it  imposes  hard  labour  with 
imprisonment,  as  the  punishment  for  the  offence  com- 
mitted. 

In  the  Court  appealed  from  the  case  was  argued  wholly 
on  the  point  as  to  the  power  of  the  Legislature  to  impose 
hard  labour,  and  on  the  argument  on  appeal  the  other 
point  was  so  faintly  touched  upon  by  Dr.  McMichael  that 
I  took  him  to  be  rather  suggesting  whether  the  pro- 
vision, for  breach  of  which  defendant  was  convicted, 
might  not  be  ultra  vires,  than  contending  that  it  was  so. 
I  think  it  quite  clearly  a  matter  intra  vires  the  Provin- 
cial Legislature. 


(1)  2  App.  Cas.  102 ;  anU,  p.  1. 


(2)  4  Wheaton,  311,  421. 
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It  is,  I  think,  clearly  so  as  a  matter  of  police  regula- 
tion ;  and  being  so,  falls  within  one  of  the  enumerated 
classes,  viz.,  "  municipal  institutions." 

With  regard  to  the  point  made  in  argument  that  clause  sprtsgeTo.  j. 
9  authorizes  legislation  in  relation  to  shop,  saloon,  taverm  """ 
auctioneer,  and  other  licenses,  only  in  order  to  the  raising 
of  a  revenue,  I  observe  that  in  several  of  the  reported 
Ciises  it  has  been  assumed  that  the  power  to  legislate  in 
regard  to  licenses  is  limited  by  the  purpose  indicated  in 
clause  9.  It  does  not  appear  to  me  that  that  was  the 
purpose  of  clause  9.  The  power  of  licensing  shops, 
saloons,  tavemS;  and  auctioneers,  and  granting  some 
other  licenses,  existed  in  municipal  bodies  at  the  date  of 
Confederation,  and  that  power  passed  to  the  Provincial 
Legislatures  under  clause  8.  If  clause  9  is  to  be  read  as  it 
is  assumed  that  it  should  be  read,  it  abridges  the  power 
conferred  by  clause  8,  and  would  limit  the  power  to  le- 
gislate in  relation  to  these  licenses  to  cases  in  which  they 
were  necessary  in  order  to  the  raising  of  revenue,  how- 
ever necessary  such  legislation  might  be,  in  the  case  of 
houses  of  public  entertainment,  to  the  prevention  of  in- 
temperance and  the  preservation  of  order. 

My  interpretation  of  clause  9  is  that  it  is  cumulative  to 
clause  8,  and  that  it  was  intended  to  authorize  Provincial 
legislation  (or  at  least  to  settle  any  doubts  that  might 
exist  upon  the  point),  in  relation  to  the  licenses  enum- 
erated, for  the  purpose  of  raising  revenue,  as  well  as 
for  the  regulation  of  matters  of  police.  I  have  hesi- 
tated in  placing  this  construction  upon  clause  9,  be- 
cause so  far  as  I  am  aware  the  more  limited  construction 
placed  upon  it  in  the  earlier  cases  after  Confederation 
hat  been  generally  accepted  as  the  correct  interpretation  of 
the  clause ;  but  I  am  unable  myself  to  concur  in  that  con- 
struction. 

The  point  upon  the  question  argued  in  the  Court  below 
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is  put  thus  by  the  learned  Chief  Justice :  "  It  seems  to  us 
that  the  decision  in  this  case  must  turn  on  the  simple 
point — does  a  power  to  punish  by  imprisonment  carry 
with  it  the  power  to  inflict  hard  labour  in  addition  to  the 
power  to  restrain  personal  liberty." 

It  may  be  conceded  that  an  Act  creating  an  offence 
and  annexing  imprisonment  simply,  as  the  penal  conse- 
quence  of   the    committing   of  the  offence,  would  not 
warrant  a  sentence  of  imprisonment  with  hard  labour  ; 
but  the  question  is  a  very  different  one  when  we  find  the 
word  in  an  Imperial  Charter  conferring  a  constitution. 
When  the  word  is   found  in  an  Act  creating  an  offence, 
tho  rule  in^    ''ed  by  the  learned  Chief  Justice  no  doubt 
applies,  VIZ.,  that  "  words  conferring  authority  to  punish 
in  any  specified  manner  must  be  construed  with  reason- 
able strictr.t.  >5."     And  so,  a  judge  trying  a  party  for  an 
offence  has  not  authority  to  award  a  punishment  beyond 
that  which,  he  finds  in  the  Act,  or  by  a  plain  rule  of 
criminal  law  annexed  to  the  offence.     The  position  of  a 
Legislature   is   widely    different ;    and  the   language  of 
Yattel,  which  I  have  quoted  in  the  case  against  Hodge  (1), 
is  apposite  :  "  while  we  may  well  resort  to  the  meaning  of 
single  words  to  assist  our  enquiries,  we  should  never  for- 
get that  it  is  an  instrument  of  Government  we  are  to 
construe,  and    .     .     that  must  be  the  truest  exposition 
which  best  harmonizes  with  its  design,  its  objects  and  its 
general  structure." 

The  Confederation  Act  gives  power  to  Provincial  Le- 
gislatures to  make  laws  in  relation  to  a  number  of  classes 
of  subjects.  The  necessity  of  conferring  power  to  enforce 
these  laws  was  foreseen.  The  Act  does  not  say  that  per- 
sons convicted  of  offences  against  these  laws  may  be 
punished  by  fine,  penalty  or  imprisonment ;  but  it  con- 

(1)  [7  App.  Rep.  246 ;  not  reported  in  this  volume,  aa  the  case  has  been| 
appealed  to  the  Privy  Council.] 
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fers  powers  to  make  laws  in  relation  to  punishment  in 
the  same  terms  as  are  used  in  relation  to  other  legislative 
power  conferred,  or,  in  the  words  of  the  Act,  the  power  of 
imposition  of  punishment  by  fine,  penalty,  or  imprison- 
ment, is  one  of  the  "  classes  of  subjects "  in  relation  to 
which  exclusive  power  of  legislation  is  conferred ;  and  it 
is  conferred  in  order  to  the  enforcing  any  law  of  the  Prov- 
ince in  relation  to  the  enumerated  classes  of  subjects. 
It  must  be  conceded  that  the  power  thus  expressly 
conferred  is  to  be  limited  to  punishment  by  fine,  penalty, 
or  imprisonment ;  still,  in  interpreting  the  words  used, 
the  rule  as  to  construing  the  Act  with  strictness,  or  even 
with  reasonable  strictness,  does  not  apply ;  it  does  not, 
in  my  judgment,  apply,  because  it  is  used  in  conferring 
power  upon  a  Legislature,  not  in  simply  annexing  to  a 
crime  its  penal  consequences;  in  which  latter  case  the 
rule  of  strictness  has  always  been  the  rule  of  construc- 
tion ;  while  in  the  case  of  what  Vattel  calls  an  Instru- 
ment of  Government,  which  the  Confederation  Act 
certainly  is,  no  such  rule  prevails. 

The  word  imprisonment  does  not  ex  vi  termini  exclude 
the  imposition  of  hard  labour ;  for  we  find  in  the  Muni- 
cipal Act  in  force  at  the  date  of  Confederation  the  term 
imprisonment  with  or  without  hard  labour ;  and  in  Acts  in 
force  at  the  same  date  we  find  it  declared  that  a  sentence 
of  imprisonment  in  the  Penitentiary  shall  include  hard 
labour  whether  expressed  or  not ;  and  what  is  nearer  to 
the  case  before  us,  by  sect.  110  of  c.  9f^  of  the  Consolidated 
Statutes  of  Canada,  we  find  it  enacted  that  "  when  a  per- 
son has  been  convicted  of  an  offence  in  which  imprison- 
ment other  than  in  the  Penitentiary  may  be  awarded, 
the  Court  may  sentence  the  offender  to  be  imprisoned, 
or  to  be  imprisoned  and  kept  to  hard  labour  in  the  Common 
Gaol  or  House  of  Correction;"  and  it  enables  the  Court 
to  sentence  him  also  to  solitaiy  confinement.     The  pro- 
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vision  in  the  Municipal  Institutions'  Act  of  18G6,  respect- 
ing work-houses  and  houses  of  correction  (section  417), 
authorizing  commitments  with  or  without  hard  labour ; 
and  the  Co-operative  Associations'  Act  of  the  previous 
year  authorizing  the  same  punishment,  may  also  be  re- 
ferred to. 

The  Imperial  Parliament  in  framing  the  Confederation 
Act  must  be  taken  to  have  known  what  was  the  law  in 
the  Provinces  in  relation  to  the  classes  of  subjects  enum- 
erated in  sections  91  and  92 ;  to  have  known  therefore 
inter  alia,  the  provisions  of  the  Municipal  Institutions' 
Act  of  1866.  Parliament  therefore  knew  that  in  order 
to  the  enforcing  of  by-laws  of  municipal  corporations, 
imprisonment  with  hard  labour  was  one  of  the  means 
authorized  by  the  law  of  Upper  Canada. 

But,  it  is  said  that  imprisonment,  with  hard  labour  as  a 
direct  punishment,  could  not  be  awarded  for  selling  liquor 
without  license ;  that  is  so,  out  imprisonment  with  hard 
labour  could  be  awarded  in  the  event  of  non-payment  of 
fines,  and  in  the  absence  of  distress.  It  was  then  awarded 
in  order  to  the  enforcing  of  the  law,  the  very  purpose  for 
which  imprisonment  is  authorized  by  section  92,  "  the 
imposition  of  punishment  by  fine,  penalty,  or  imprison- 
ment for  enforcing  any  law,"  etc.  It  would  be  abridging 
the  power  already  possessed  by  the  Provincial  Legisla- 
tures to  deny  to  them  the  power  exercised  in  this  case ; 
for  imprisonment,  whether  it  be  adjudged  directly  for 
breach  of  the  law  or  because  the  culprit  has  not  paid  the 
fine  inflicted,  and  there  being  no  means  of  levying  it,  is, 
as  put  in  section  92,  a  punishment  in  order  to  the  enforc- 
ing of  the  law.  Parliament  found  Provincial  Legislatures 
possessed  of  the  power  of  enforcing  the  laws  of  their 
Provinces  in  regard  to  matters  of  police  regulation  (as 
well  as  in  regard  to  the  criminal  law  outside  of  matters 
of  police)  by  imprisonment,  with  or  without  hard  labour. 
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The  Provinces  surrendered  inter  alia  their  power  of  le-        1882 
gislation  in  relation  to  "  The  Criminal  Law."     They  re- 
ceived inter  alia  express  power  to  enforce  the  laws  of 
the  Provinces  by  fine,  penalty,  or  imprisonment ;  to  make  HpraggeTc.  J. 
laws  in  relation  to  so  enforcing  them. 

The  Act,  as  has  been  often  said,  was  the  fruit  of  a  com- 
pact. Is  it  reasonable  to  read  the  Act  as  if  intended  to 
fetter  the  Provincial  Legislatures  in  their  discretion  as 
to  the  kind  of  imprisonment  which  they  should  judge  to 
be  reasonable  and  proper  for  an  infraction  of  their  laws, 
even  to  abridge  the  power  in  matters  of  police  regulation — 
matters  peculiarly  within  their  province — which  they 
already  possessed  ? 

The  amount  of  fines,  the  kind  of  penalty,  the  duration 
and  place  of  imprisonment,  are  all  left  wholly  to  the  Pro- 
vincial Legislatures ;  but  if  this  clause  of  the  Act  has 
been  correctly  interpreted,  the  Legislatures  were  power- 
less to  say  how  those  sentenced  to  imprisonment  should 
be  employed :  the  effect  would  be,  that  they  were  to  be 
within  the  walls  or  yards  of  a  prison,  but  unemployed — idle. 

It  is  safe  to  say  that  the  word  "  imprisonment "  could 
not  have  been  received  in  that  sense  by  the  parties  chiefly 
interested  in  the  compact — the  Provinces ;  and  we  are 
assisted  in  the  meaning  which  the  Imperial  Parliament 
would  attach  to  the  word  by  the  course  of  Imperial  legis- 
lation for  many  years  back.  Mr.  Hodgins,  in  a  paper 
put  in  with  the  appeal  books,  has  furnished  us  with  nu- 
merous instances  of  punishment  by  imprisonment  with 
hard  labour  under  English  law  (1).  As  long  ago  as  the  time 


(1)  Memorandum  on  the  Imperial 
Statutes,  under  which  imprisonment 
with  hard  labour,  or  other  punish- 
ment, or  imprisonment  in  Houses 
of  Correction,  was  imposed  for  minor 
offences  against  statutes  in  force  in 
England  prior  to  the  Upper  Canada 
Act,  32  Geo.  III.  c.  1  (1792). 


1.— Houses  of  Cokrkction. 
7  James  I.,  c.  4  :  There  shall  be 
erected,  built,  or  otherwise  provided, 
within  every  county  wherein  there 
is  not  one  house  of  correction  al- 
ready, one  or  more  fit  and  conve- 
nient house  or  houses  of  correction, 
with  convenient  backside  thereunto 
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of  James  I.,  Houses  of  Correction  were  established,  and 
those  imprisoned  in  them  had  to  support  themselves  by 


li  '„ 
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atljoiniiiy,  tojjether  with  mills,  turns, 
cards,  and  other  like  necessary  im- 
plements, to  set  the  said  rogues  and 
other  idle  persons  on  work  ;  the  said 
houses  to  be  Iiuilt,  erected  or  pro- 
vided in  some  convenient  place  or 
town  in  every  county,  etc.,  to  the 
intent  the  same  shall  be  used  and 
employed  for  the  keeping,  correct- 
ing and  setting  to  work  of  the  said 
rogues,  vagabonds,  sturdy  beggars, 
and  other  idle  and  disorderly  persons 
(s.  2).  The  governor  of  such  house  of 
correction  to  have  power  to  set  such 
rogues,  etc.,  as  shall  be  brought  or 
sent  into  said  house  to  work  and  la- 
bour (being  able)  from  time  to  time, 
for  such  time  as  they  shall  continue 
and  be  remaining  in  the  said  house  of 
correction,  and  to  punish  the  said 
rogues,  etc.,  by  putting  fetters  or 
gyves  on  them,  and  by  moderate 
whipping  of  them  ;  and  that  the  said 
rogues,  etc.,  during  the  time  they 
shall  continue  and  remain  in  the 
said  house,  shall  in  no  sort  be  charge- 
able to  the  country  for  any  allow- 
ance, either  at  their  bringing  in  or  go- 
ing forth,  or  during  the  time  of  their 
abode  there,  but  shall  have  such  and 
so  much  allowance  as  they  shall  de- 
serve by  their  own  labour  and  work 
(s.  4).  Wandering  and  idle  persons 
to  be  sent  to  the  house  of  correction, 
and  to  be  set  to  labour  and  work  (s. 
5).  Lewd  women,  who  have  bast- 
ards, to  be  sent  to  the  house  of  cor- 
rection, to  be  punished,  and  set  on 
work  (s.  7).  Man  or  woman,  able  to 
work,  who  threaten  to  leave  his  or 
her  family  upon  the  parish,  to  be 
sent  to  the  house  of  correction  (s.  8). 
(j  George  I.  c.  19  :  Justices  of  the 
Peace  may  commit  vagrants,  and 
other  criminal  offenders,  and  per- 
sons charged  with  small  offences, 
who  are,  for  such  offences,  or  for 
want  of  sureties,  to  be  committed  to 


the  coimty  gaf)l,  either  to  the  com« 
mon  gaol  or  house  of  correction,  as 
they  in  their  judgment  may  think 
proper  (s.  2). 

15  George  II.  c.  24 :  Justices  of 
the  Peace  may  commit  any  person 
liable  by  law  to  be  committed  to  the 
house  uf  correction  iu  cei  tain  places, 
to  the  house  of  correction  of  the 
county  in  which  such  place  is  situ- 
ate, which  person  so  committed  shall 
be  received,  etc.,  and  be  set  and 
kept  t«>  hard  labour. 

24  George  III.  Sess.  2,  c.  56  :  Jus- 
tices of  Assize,  or  two  or  more  Jus- 
tices of  the  Peace,  may  remove  any 
person  confined  in  county  or  city 
gaol  under  sentences  and  orders 
made  by  one  or  more  Justices  of  the 
Peace  at  their  Sessions,  or  otherwise, 
upon  convictions  in  a  summary  way, 
without  the  intervention  of  a  jury, 
to  any  house  of  correction,  there  to 
be  confined,  and  to  remain  in  execu- 
tion of  such  sentence  or  order. 

27  George  III.  c.  11 :  Justices  of 
the  Peace  may  commit,  either  to  the 
common  gaol  or  to  any  house  of  cor- 
rection, such  vagrants  and  other 
criminals,  offenders,  and  persona 
charged  with,  or  convicted  of,  small 
offences,  as  by  any  law  now  in  force, 
or  hereafter  to  be  made,  they  are,  or 
shall  be  authorized  to  commit  to  the 
common  gaol. 

2.— Sellino  LiijuoK  Without 
License. 

3  Charles  I.  c.  3  :  Persons  keeping 
alehouses  without  licenses,  to  pay  a 
fine  of  20s.,  and  in  default  of  pay- 
ment or  sufficient  distress,  to  be 
committed  to  the  custody  of  a  con- 
stable, "to  be  openly  whipped  for 
the  said  offence,  as  the  said  Justice 
or  Justices  shall  limit  or  appoint" 
(s.  2).  For  a  second  offence,  to  be 
committed  to  the  house  of  correction, 
ard  "be  dealt  withal  as  idle,  lewd. 
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and  disorderly  persons;"  and  for  a 
third  offence,  to  be  committed  to  the 
house  of  correction  until  delivered 
by  Justices  in  General  Sessions  (s.  4). 

9  George  II.  c.  23  :  Perwons  hawk- 
ing or  selling  spirituous  liquors  on 
the  streets,  highways  or  fields,  or 
upon  the  water,  in  any  ship,  boat, 
or  vessel,  or  in  any  stalls  or  sheds, 
to  pay  a  fine  of  £10,  and  in  default 
of  payment,  to  be  committed  to  the 
house  of  correction,  and  kept  at  hard 
labour  for  two  months  (s.  13). 

10  George  II.  c.  17 :  Offenders 
convicted  under  the  above  Act  (9 
(ioo.  II.  c.  23),  neglecting  to  pay 
penalty  and  committed  to  the  house 
of  correction,  "shall,  before  his  or 
her  discharge  therefrom,  be  stripped 
naked  from  the  middle  upwards,  and 
whipped  until  his  or  her  body  be 
bloody  "(s.  9). 

16  George  II.  c.  8 :  Persons  sell- 
ing liquor  without  renewing  yearly 
license  to  sell  liquors,  to  pay  a  fine 
of  £10,  and,  in  default  of  payment, 
to  be  committed  to  the  house  of  cor- 
rection, and  kept  at  hard  labour  for 
two  months  (a.  9). 

20  George  II.  c.  39  :  Persons  found 
tippling  in  distilleries  to  be  fined, 
•and,  in  default  of  payment  or  suffi- 
cient distress,  to  be  committed  to 
the  house  of  correction,  and  kept  at 
hard  labour  for  a  limited  time  (s.  5). 

24  George  II.  c.  40 :  None  to  he 
licensed  to  retail  liquors  but  such  as 
occupy  a  tenement  of  £10  yearly 
value,  and  pay  parish  rates,  or 
church  and  poor  rates  (s.  8).  Un- 
licensed retailers  of  liquor,  in  addi- 
ti<m  to  previous  penalties,  to  forfeit 
liquors  in  his  possession  for  first 
offence ;  and  for  second  offence,  in 
addition  to  the  former  penalties,  to 
be  committed  to  the  house  of  correc- 
tion, and  kept  at  hard  labour  for  a 


of  George  II.  persons  coni- 
of  correction  were  to  be  set 

limited  time ;  for  third  offence  to  be 
transported  (s.  9). 

20  George  II.,  c.  31 :  Persons  con- 
victed of  selling  ale,  beer,  or  other 
liquors,  without  license,  to  pay  a 
fine  of  40b.  for  first  offence,  £4  for 
second  offence,  and  £0  for  third 
offence,  and  in  default  of  payment 
or  sufficient  distress,  offenders  to  be 
committed  to  common  gaol,  or  other 
prison,  or  house  of  correction  (s.  12). 
See  also  28  George  II.  c.  19,  s.  2. 

30  George  II.  c.  24 :  Publicans 
permitting  journeymen,  labourers, 
servants,  and  apprentices  to  game 
with  dice,  etc.,  in  their  houses,  to  be 
fined  for  first  and  subsequent  of- 
fences (s.  14).  Journeymen,  etc., 
gaming  in  any  house  where  licjuors 
are  sold,  to  be  fined,  and  if  fine  not 
paid  down  forthwith,  the  offender 
may  be  committed  to  the  house  of 
correction,  or  some  other  prison,  and 
kept  at  hard  labour  (s.  15). 

13  George  III.  c.  78 :  Alehouses 
not  to  be  kept  on  bridges  where  tolls 
are  taken.  Penalty ;  fine,  or  gaol, 
or  house  of  correction  (ss.  02,  72). 

14  George  III.  c.  90 :  Keepers  of 
public  houses  harbouring  watchmen 
during  the  hours  of  watching,  to  be 
fined  for  cumulative  offences,  and  in 
default  of  payment  or  sufficient  dis- 
tress, offenders  to  be  committed  to 
the  common  gaol  or  house  of  correc- 
tion (s.  19). 

35  George  1 11.  c.  113  :  Persons  sell- 
ing liquor  without  license  to  be  fined 
for  first  offence,  and  in  default  of 
payment  or  sufficient  distress,  to  be 
imprisoned ;  and  for  second  offence 
to  be  thereafter  disabled  from  being 
licensed  to  keep  alehouses,  etc.  (ss. 
1,  2,  5). 

4  James  I.  c.  5  :  Drunkards  to  pay 
a  fine,  or  be  committed  to  the  stocks 
for  certain  hours  (ss.  2,  4). 
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to  hard  labour.     Under  a  very  old  Act,  3  Car.  1  c.  3,  per- 
sons keeping  alehouses  without  license  were  made  liable 


3.— Hacknrv  Coachbb. 

9  Anne  c.  2  < :  Persons  driving 
licensed  hackney  coaches,  if  guilty 
of  misbehavijur,  to  be  fined,  or  in 
default  of  p^iyment,  to  be  cuminitted 
to  house  of  correction  and  kept  at 
hard  labour  (g.  -19). 

10  Anne  c.  19:  Hackney  coach- 
men, who  carry  persons  for  hire 
without  license,  to  be  subject  to 
penalties  (s.  159). 

1  George  I.  Sess.  1,  c.  57  :  Person 
driving  mourning  coach  without  a 
number  to  be  fined  or  sent  to  the 
house  of  correction  (ss.  4-8). 

30  George  II.  c.  22  :  Persons  ob- 
structing streets  with  empty  casks, 
etc.  ;  plying  coaches  for  hire  in  cer- 
tain streets ;  driver  of  carriage  ob- 
structing passage  ;  persons  obstruct- 
ing passage  with  empty  waggons  ; 
drivers  riding  on  their  waggons,  to 
be  fined  or  committed  to  house  of 
correction  and  kept  at  hard  labour 
(ss.  5-9). 

7  George  Til.  c.  44 ;  10  George  III. 
c.  44  :  Persons  liable  to  be  commit- 
ted to  prison  for  offences  against 
Hackney  Coaches  Acts,  may  be 
committed  to  bridewell  or  other 
house  of  correction,  there  to  be  kept 
at  hard  labour.  See  also  Highway 
Act,  13  George  III.  c.  78,  ss.  40, 
52,  61. 

4.— Hawkkbs  and  Pkdlers. 
9  &  10  William  III.  c.  27  :  Hawk- 
ers and  pedlers  to  be  licensed. 
Penalty  for  trading  without  a  li- 
cense, £12  ;  and  for  refusing  to  pro- 
duce license  to  a  Justice  of  the 
Peace,  £5 ;  offender  not  paying  fine 
to  suffer  as  a  common  vagrant,  and 
to  be  committed  to  the  house  of  cor- 
rection (s.  3).  See  also  29  George 
III.  c.  26. 

5.— Game  LicKNaES. 
13  Charles  II.  c.  10 :  Persons  un* 


lawfully  hunting  deer  to  be  fined 
£20,  or  sent  to  house  of  correction 
and  kept  at  hard  labour. 

4  Will.  &  Mar.  c.  23:  Unquali- 
fied  persons  keeping  dogs,  ferrets, 
etc.,  to  be  fined,  or  sent  to  the  house 
of  correction,  and  kept  at  hard  la- 
bour, and  whipped.  Persons  unlaw- 
fully havin,  lares,  partridges,  phea- 
sants, etc.,  in  their  possession  to  be 
fined  or  sent  to  the  house  of  correc- 
tion, and  whipped,  and  kept  at 
hard  labour  (ss.  3,  11). 

2  George  III.  c.  29:  Persons 
shooting  house-doves  i,r  pigeons  to 
be  fined,  or  sent  to  gaol  or  house  of 
correction  and  kept  at  hard  labour. 

13  George  III.  c.  55,  and  c.  80 : 
Persons  killing  black  game  or  red 
game,  between,  etc.,  to  be  fined,  or 
committed  to  house  of  correction, 
and  kept  at  hard  labour. 

6.— Servants,  Workmen  and  Ap- 
prentices. 

5  Elizabeth,  c.  4 :  Servants  not 
procuring  testimonials  from  last 
place  before  entering  a  new  service, 
to  be  imprisoned  for  21  days  ;  and  if 
testimonials  not  then  procured,  to 
be  whipped  and  used  as  vagabonds 
(s.  11). 

9  George  I.  c.  27 ;  12  George  I. 
c.  34  ;  17  George  II.  c.  13  ;  6  George 
III.  c.  25  :  Workmen  going  to  other 
employers  before  completing  their 
contracts  of  service,  to  be  committed 
to  the  house  of  correction,  and  kept 
at  hard  labour. 

20  George  II.  c.  19 :  Masters'  com- 
plaint against  a  servant  or  appren- 
tice of  ill  behaviour,  etc.,  to  be  heard 
before  a  Justice  of  the  Peace,  and 
offender  to  be  punished  by  commit- 
ment to  the  house  of  correction, 
there  to  remain  and  be  corrected, 
and  held  to  hard  labour  (ss.  2,  4). 

8  George  III.  c.  17:  Hours  and 
prices  of  labour  fixed  by  Act.    Per* 


,r.  1  c.  3,  per- 
9  made  liable 


leer  to  be  fined 
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^bonr. 
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to  be  committed  for  a  second  offence  to  the  House  of  Cor- 
rection, and  consecjuently  to  be  put  to  hard  labour.     By 


ttons  offending  against  the  Act  to  be 
comiiiitted  to  the  house  of  correction 
and  kept  at  hard  labour  (ss.  1,  2). 
Shea  V.  Chont,  2  U.  C.  Q.  15.,  211. 

14  George  III.  c.  78 :  Servants, 
through  negligonco  or  carelessness, 
setting  fire  to  house,  to  be  fined,  or, 
in  default  of  payment,  to  be  com- 
mitted to  gaol  or  house  of  correc» 
tion,  and  kept  at  hard  labour. 

7.— Pkofanb  Swearing. 

21  James  I.  c.  20  :  Persons  guilty 
of  profane  swearing  to  be  fined,  and 
if  fine  not  paid,  or  not  sufficient  dis- 
tress, offenders  to  be  set  in  the 
stocks,  or  if  offenders  under  12  years 
of  age,  to  bo  whipped  by  constable 
or  parent.  (See  also  6  and  7  Wil- 
liam III.  c.  11). 

19  George  II.  c.  21 :  Persons  guilty 
of  profane  swearing  to  pay  a  fine,  or, 
in  default,  to  be  committed  to  the 
house  of  correction  and  kept  at  hard 
labour  (s.  4).  Constables  not  doing 
their  duty  under  the  Act  to  be  fined, 
and,  in  default  of  payment,  to  be 
committed  to  the  house  of  correction 
and  kept  at  hard  labour  (s.  7).  Of- 
fenders to  pay  all  charges  of  informa- 
tion and  conviction,  or,  in  default, 
to  be  committed  to  the  house  of  cor- 
rection, and  kept  at  hard  labour  for 
six  days  over  and  above  the  limit  of 
time  previously  specified  (s.  10). 

8.— AssizK  OP  Bread. 

8  Anne  c.  18 :  Assize  or  weight  of 
bread  to  be  regulated  by  the  Lord 
Mayor,  or  Mayor,  or  Justices  of  the 
Peace  where  no  Mayor. 

31  George  II.  c.  29 :  Regulating 
the  due  making,  price,  and  assize  of 
bread.  Journeymen  or  servant  of 
baker  offending,  to  be  fined,  and,  in 
default  of  payment,  to  be  committed 
to  gaol  or  house  of  correction,  and 
kept  at  hard  labour  (s.  33). 


3  George  III.  c.  C,  and  c.  11 :  Of- 
fence by  servant,  etc. ,  to  be  punished 
by  fine,  and  in  default  of  payment, 
offender  to  bo  committed  to  the  house 
of  correction  or  some  other  prison, 
and  kept  at  hard  labour.  Other  of- 
fenders to  be  fined,  or,  in  default  of 
payment,  to  be  committed  to  gaol  or 
house  of  correction. 

9.~Ml8CBLLANK0U8. 

43  Elizabeth,  c.  2  :  Poor  rates  to 
be  levied  by  distress,  and  sale  of 
goods,  etc.  ;  and,  in  default  of  dis- 
tress, the  person  liable  therefor  is  to 
be  committed  to  gaol  until  paid ;  and 
the  Justices  of  the  Peace  are  to  send 
to  the  house  of  correction  or  gaol 
such  as  shall  not  employ  themselves 
to  work  being  appointi^^  thereunto 
(8.  4). 

13  &  14  Charles  II.  c.  1 :  Quakers 
and  Separatists  refusing  to  take  law- 
ful  oaths,  for  first  offence,  fine  of  £5 
or  gaol  or  house  of  correction ;  for 
second  offence,  fine  of  £10,  or  gaol 
or  house  of  correction  at  hard  labour 
(s.  2). 

1  William  and  Mary,  stat.  1  c.  8  : 
Persons  refusing  to  take  the  oaths  of 
supremacy  and  allegiance,  for  first 
and  second  offences  to  be  committed 
to  gaol  or  house  of  correction,  or 
fined ;  for  third  offence,  to  be  dis- 
qualified  from  holding  any  office 
(s.  9). 

8  and  9  William  III.  c.  30  :  Per- 
sons  receiving  alms  to  wear  a  badge 
"P"  on  right  sleeve.  Penalty:  to 
be  refused  allowance  as  poor  persons, 
or  to  be  committed  to  the  house  of 
correction,  there  to  be  whipped  and 
kept  at  hard  labour  (s.  73). 

10  George  II.  c.  22,  s.  12,  and  c.  31, 
s.  15 ;  14  George  III.  c.  90,  ss.  17, 19 : 
Constables,  watchmen,  etc.,  neglect- 
ing their  duty,  to  be  fined  or  com* 
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9  George  II.  persons  selling  spirituous  liquors  under 
certain  circumstances  were  made  liable  to  commitment  to 
the  House  of  Correction  with  hard  labour ;  and  several 
other  instances  are  given  of  the  like  punishment  for  the 
like  offences. 

A  good  deal  that  was  said  in  the  case  of  McCulloch  v. 
Th^  State  of  Maryland  (1),  by  that  very  learned  and  able 
jurist,  Chief  Justice  Marshall,  is  apposite  to  the  case  be- 
fore us.  There  were  two  leading  questions  in  the  case. 
The  first,  and  the  one  material  as  bearing  upon  this  case, 
was,  whether  ic  was  in  the  power  of  Congress  to  establish 
a  national  bank,  the  Constitution,  in  the  powers  enume- 
rated, not  giving  authority  to  do  so.  The  learned  Chief 
Justice,  almost  in  the  words  of  Vattel,  says,  "  In  consider- 
ing this  question,  then,  we  must  never  forget  that  it  is  a 
Constitution  we  are  expounding." 

There  is  much  more  in  the  judgment  of  the  learned 
Chief  Justice  that  is  apposite  to  the  question  of  the  inter- 
pretation of  the  words  used  in  clause  15  of  section  92, 
but  as  it  is  apposite  not  only  to  that  question,  but  to  an- 
other point  made  by  the  learned  Attorney-General,  I 
will  reserve  the  citation  of  them  to  the  discussion  of  that 
point.  The  point,  shortly,  is,  that  the  Provincial  Legis- 
latures had,  as  incident  to  their  constitution,  the  power  of 


mitted  to  the  house  of  correction  and 
kept  at  hard  labour.  Pecuniary  for- 
feitures and  penalties,  under  the 
Watchman's  Act,  to  bo  enforced  by 
distress,  or  in  default,  the  person 
liable  therefor  is  to  be  committed  to 
giiol  or  house  of  correction  and  kept 
at  hard  labour. 

10  George  II.  c.  28 :  Persons  act- 
ing plays  in  places  where  they  have 
not  a  settlement,  or  without  Lord 
Chamberlain's  authority,  to  be 
deemed  vagabonds  and  fined  £50, 
and  in  default  of  distress  to  be  com- 


mitted to  gaol  or  house  of  correction, 
and  kept  at  hard  labour  (sb.  1-6), 
See  also  10  George  II.  c.  19. 

22  George  III.  c.  83 :  Church- 
wardens neglecting  to  notify  the 
guardians  respecting  the  poor  in 
their  parish  (ss.  7,  45),  and  g<iar- 
dians  enticing  or  removing  pregnant 
women  from  one  parish  to  another 
(ss.  41,  45),  and  visitors,  guardians 
or  governors  furnishing  materials  of 
their  trade  to  the  poor  house,  to  be 
fined  or  sent  to  the  house  of  cor- 
rection. 


(1)  4  Wheaton,  31«. 
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enforcing  the  laws  made  by  them  in  relation  to  any 
matter  coming  within  any  of  the  classes  of  subjects  as- 
signed to  their  jurisdiction,  and  to  make  laws  for  that 
purpose,  and  did  not  need  the  express  power  given  by 
clause  15.  There  is  much  force  in  this.  I  think  it  is 
sound  in  principle,  and  that  the  office  of  clause  15  is  to 
give  expxC^s  sanction  to  it ;  and  at  the  same  time  to  pre- 
scribe, but  to  prescribe  in  general  and  comprehensive 
terms,  the  nature  of  the  punishment  by  which  those  laws 
might  be  enforced. 

The  learned  Chief  Justice  Marshall  puts  thus  pithily 
the  powers  of  sovereignty  as  divided  between  the  Gov- 
ernment of  the  Union  and  the  Governments  of  the 
States  :  "  They  are  each  sovereign  with  respect  to  the 
objects  committed  to  it,  and  neither  sovereign  with  re- 
spect to  the  objects  committed  to  the  other."  After  enume- 
rating some  of  the  great  powers  committed  to  the  Gov- 
ernment of  the  Union  (among  which,  however,  as  he  says, 
we  do  not  find  the  word  " bank "  or  "incorporation"),  he 
proceeds :  "  It  may,  with  great  reason,  be  contended  that 
a  Government  entrusted  with  such  ample  powers,  on  the 
due  execution  of  which  the  happiness  and  prosperity  of 
the  nation  so  vitally  depends  must  also  be  entrusted  with 
ample  means  for  their  execution.  The  power  being  given, 
it  is  the  interest  of  the  nation  to  facilitate  its  execution. 
It  can  never  be  their  interest,  and  cannot  be  presumed 
to  have  been  their  intention,  to  clog,  and  embarrass 
its  execution  by  withholding  the  most  appropriate 
meane." 

The  powers  assigned  by  the  Confederation  Act  to  the 
Provincial  Legislature  are  large  and  various ;  and  it  is  nc-t 
too  much  to  say  that  it  is  a  reasonable  contention  thac 
Legislatures  entrusted  with  such  powers,  on  the  due  exe- 
cution of  which  the  happiness  and  prosperity'  of  the  Prov- 
inces so  largely  depend,  must  also  be   entrusted   with 
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1882        ample   means  for  their  execution.     The  learned  Chief 

Rkgina      Justice  had  to  meet  this  difficulty,  that  the  Constitution 

Fbawlkv.     ®^  ^^®  United  States  does  not  confer  upon  Congress  power, 

spra^c.  J.  3^  ^^6  Confederation  Act  confers  upon  the  Provinces  power, 

to  make  laws  "  in  relation  to "  the  enumerated  classes 

of  subjects ;  but  only  such  powers  as  may  be  "  necessary 

and  proper"  for  carrying  them  into  execution.      After 

commenting  upon  and  interpreting  the  language  used,  the 

Chief  Justice  proceeds:  "So,  with  respect  to  the  whole 

penal  code   of  the  United   States.     Whence  ari       the 

power  to  punish  in  cases  not  prescribed  by  the  Coustitu- 

tion  ?    All  admit  that  the  Government  may  legitimately 

punish  any  violation  of  its  laws;  and  yet  this  is  not 

among  the  enumerated  powers  of  Congress 

"  The  good  sense  of  the  public  has  pronounced  without 
hesitation  that  the  power  of  punishment  appertains  to 
sovereignty,  and  may  be  exercised  whenever  the  sovereign 
has  a  right  to  act,  as  incidental  to  his  constitutional 
powers.  It  is  a  means  for  carrying  into  execution  all 
sovereign  powers,  and  may  be  used,  although  not  indis- 
pensably necessary.  It  is  a  right  incidental  to  the  power, 
and  conducive  to  its  beneficial  exercise."  I  will  conclude 
my  citations  from  the  judgment  of  the  learned  Chief 
Justice  with  this  apposite  quotation :  "  We  admit,  as  all 
must  admit,  that  the  powers  of  the  Government  are 
limited,  and  that  its  limits  are  not  to  be  transcended. 
But  we  think  the  sound  construction  of  the  Constitution 
must  allow  to  the  National  Legislature  that  discretion, 
with  respect  to  the  means  by  which  the  powers  it  confers 
are  to  be  carried  into  execution,  which  will  enable  that 
body  to  perform  the  high  duties  assigned  to  it  in  the 
manner  most  beneficial  to  the  people.  Let  the  end  be 
legitimate,  let  it  be  within  the  scope  of  the  Constitution, 
and  all  means  which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  prohibited,  but  con- 
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sistent  with  the  letter  and  spirit  of  the  Constitution,  are 
constitutional." 

I  make  no  apology  for  quoting  so  largely  from  the  judg- 
ment of  Chief  Justice  Marshall.  It  enunciates  clearly  BpraggeTc.j, 
and  forcibly,  constitutional  doctrines  which,  from  the 
nature  of  the  Constitution  of  the  United  States,  have 
been  necessarily  presented  to  the  consideration  of  the 
judges  of  that  country  more  than  has  been  the  case  in 
England,  and  which,  since  Confederation,  have  an  impor- 
tant bearing  upon  the  powers  of  the  Dominion  and  Pro- 
vincial Legislatures. 

I  may  be  allowed  to  add  that  it  appears  to  me  that 
these  implied  powers,  or  powers  incident  to  the  principal 
power  conferred,  have  their  root  in  the  rule  often  enunci- 
ated, that  where  power  is  conferred  to  do  an  act  or  sev- 
eral acts,  the  power  conferred  in  terms  carries  with  it  by 
implication  all  the  powers  that  are  necessary  to  the  due 
and  effectual  execution  of  the  principal  power  conferred. 

In  my  judgment,  however,  it  is  not  necessary  to  resort 
to  the  doctrine  of  implied  power,  for  I  think  that  the 
language  of  clause  15,  giving  power  to  make  laws  for 
enforcing  Provincial  law  by,  inter  alia,  "  imprisonment," 
found  where  it  is  in  a  charter  of  Government,  and  looking 
at  the  law  as  it  then  stood,  and  to  the  statutes  and  the 
circumstances  to  which  I  have  adverted,  must  be  inter- 
preted as  conferring  power  to  enforce  Provincial  laws  by 
imprisonment  with  hard  labour.  Without  adopting  as 
my  own  all  the  language  of  Mr.  Pomeroy  in  his  book  on 
Constitutional  Law,  p.  16, 1  think  with  him  that  an  in- 
strument conferring  a  Constitution  should  not  by  inter- 
pretation lose  its  character  as  the  fundamental  organic 
law  of  a  Government,  and  be  brought  to  the  level  of  an 
ordinary  private  statute,  to  be  expounded  with  the  tech- 
nical and  literal  precision  which  would  be  appropriate  to 
a  penal  code. 
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I  feel  that  I  have  not  by  any  means  exhausted  the 
subject.  I  have  left  some  points  untouched,  but  the  con- 
siderations to  which  I  have  directed  my  attention,  and 
which  I  have  endeavoured  to  explain,  lead  me  to  the  con- 
clusion that  the  Legislature  of  Ontario  had  the  power 
which  it  exercised,  and  which  has  been  adjudged  in  the 
Court  appealed  from  to  be  ultra  vires. 

Burton,  J.A.  : — 

I  have  entered  "•'  y  fully  into  the  questions  discussed, 
in  The  Queen  v.  Hodge  (1),  and  think  it  unnecessary  to 
add  more  than  a  few  words  in  this  case  to  the  judgment 
of  the  learned  Chief  Justice,  in  which  I  fully  agree. 

We  find  in  the  B.  N,  A.  Act  the  very  fullest  powers  of 
self -government  granted  to  the  Provinces — the  most 
ample  authority  to  make  laws  in  reference  to  the  public 
lands,  the  establishment  ofprisons,  municipal  institutions, 
the  solemnization  of  marriage,  property  and  civil  rights, 
and  the  administration  of  justice  ;  in  relation  to  all  mat- 
ters, in  fact,  except  those  which  may  affect  the  whole 
Dominion  ;  and  in  the  last  of  these  enumerated  powers, 
that  which  grants  expressly  the  means  of  enforcing  these 
laws,  the  Province  is  authorized  to  legislate  in  relation 
to  the  imposition  of  punishment  by  tine,  penalty,  or  im- 
prisonment, as  it  is  said,  for  enforcing  the  enactments 
which  they  are  so  empowered  to  pass. 

It  would  be  a  result  somewhat  surprising  and  hardly 
in  consonance  with  the  scheme  of  Confederation  if  it  were 
to  be  found  that  the  Legislature,  after  passing  these  laws, 
was  powerless  to  enforce  them  without  the  aid  of  the 
Dominion  Parliament,  in  the  enactment  of  a  law  award- 
ing a  punishment  for  their  violation  ;  making  the  Local 
Legislatures,  in  fact,  dependent  upon  that  of  the  Do- 
minion ;  and  it  would  be  equally  opposed  to  sound  prin- 

'<!)  [7  App.  Bep.  246 ;  not  reported  in  this  volume,  as  the  case  haa  been  ap> 
pealed  to  the  Privy  Council.] 
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«iples  of  construction  in  dealing  with  the  words  of  a 
Constitution,  to  place  upon  the  language  of  the  section  in 
question  the  meaning  contended  for  at  the  Bar — a  con- 
struction which  would  cripple  the  Provincial  Govern- 
ments and  render  them  and  the  Legislatures  unequal  to 
the  objects  for  which  they  are  declared  to  be  instituted. 
Is  there  any  reason  to  suppose  that  the  Parliament  which 
€ntrusted  to  the  Legislatures  of  the  Provinces  the  power 
to  deal  with  the  property  of  individuals  and  the  civil 
rights  of  communities,  without  restriction  of  any  kind, 
intended  in  any  way  to  restrict  the  power  of  imprison- 
ment when  necessary  for  the  enforcement  of  those  laws 
any  more  than  it  has  done  with  reference  to  the  fines  and 
penalties  ? 

Where  the  power  is  granted  in  general  terms,  it  is  to 
be  construed  as  co-extensive  with  the  terms,  unless  some 
clear  restriction  is  deducible  from  the  context. 

I  accede  to  the  argument  that  when  a  Legislature 
declares  that  an  infraction  of  its  laws  shall  be  punished 
by  imprisonment,  that  offence  constitutes  a  crime,  but  I 
think  abo  that  it  is  a  crime  with  which  the  Province,  and 
the  Province  alone,  has  power  to  deal. 

I  was  somewhat  surprised  that  we  were  again  pressed 
with  the  argument  that  the  Liquor  License  Act  was  ultra 
vires  as  dealing  with  trade  and  commerce,  an  argument 
which,  if  pressed  to  its  logical  conclusion,  would  effectu- 
ally preclude  the  Local  Legislatures  from  dealing  with 
any  particular  trade  or  business  within  the  Province  ;  and 
the  Privy  Council  have  decided  that  the  words  are  not  to 
be  regarded  in  any  such  contracted  sense,  but  to  refer  to 
political  arrangements  in  regard  to  trade  requiring  the 
sanction  of  Parliament,  regulation  of  trade  in  matters  of 
inter-provincial  concern,  and  possibly  general  regulations 
of  trade  affecting  the  whole  Dominion.  (1) 


1882 

KlOINA 

V, 

•Frawmt. 
B"»i«n,  J,  A. 


r 


(1)  [See  Citizens  Ins.  Co.  v.  Parsons,  7  App.  Cas.  96  ;  ante,  vol.  1,  p.  265.] 
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the  Court  below  was  erroneous,  and   that  this  appeal 


Beoina 
FsAWLKT.    should  be  allowed. 


Bnrton,  J  Ji. 


Patterson  and  Morrison,  JJ.A.,  concurred. 


Judgment  in  Queen's  Bench. 

[Eeported  46  U.  C.  Q.  B.  153.1 

Haqarty,  C.  J.: — 

The  case  was  argued  before  us  wholly  on  the  point  as  to  the 
power  of  the  Legislature  to  impose  hard  labour. 

Defendant's  counsel  insisted  that  a  power  to  imprison  did  not 
authorize  the  further  sentence  of  "hard  labour,"  which  is  a  sub- 
stantive punishment. 

For  the  Crown  it  was  urged  that  a  Legislature,  having  the 
admitted  right  to  imprison,  must  also  have  the  power  to  add  hard 
labour  as  a  consequence,  or  as  a  matter  of  prison  discipline. 

We  have  had  occasion,  in  another  case  argued  this  term,  to 
again  consider  the  extent  of  the  powers  conferred  by  the  B.  N.  A. 
Act  on  the  Local  Legislature  (1). 

It  seems  to  us  that  the  decision  in  this  case  must  turn  on  the 
simple  point,  does  a  power  to  punish  by  imprisonment  carry  with 
it  the  power  to  inflict  hard  labour  in  addition  to  the  power  to 
restrain  personal  liberty  ? 

There  is  no  express  decision  on  this  point  in  our  Courts. 

In  Begina  v.  Boardman  (2),  it  is  not  stated,  in  the  report,  that 
the  imprisonment  awarded  was  accompanied  by  "hard  labour." 

Mr.  Harrison,  Q.C.,  for  the  prisoner,  objected  that  32  Vict.  c.  32, 
B.  32,  O. ,  being  to  create  an  offence  punishable  by  hard  labour,  in 
other  words,  a  crime,  was  an  enactment  relating  to  the  criminal 
law  and  ultra  vires. 

The  juigment  of  Richards,  C.  J.,  upheld  the  power  of  the  Legis- 
lature to  pass  the  Act,  and  that  they  had  the  power  to  impose 
puniahment  by  fine  or  imprisonmeat  for  enforcing  any  law  passed 
by  them  in  matters  within  their  jurisdiction. 

(1)  Regina  v.  Hodge,  46  U.  C.  Q.  6. 141;  Reversed  7  App.  B.,  Ont.,  246. 

(2)  30  U.  C.  Q.  B.  563;  anU,  vol.  1,  p.  676. 
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It  was  a  conviction  for  compromising  an  offence  under  the 
".iquor  law.  The  chief  discussion  was,  whether  the  charge  involved 
the  commission  of  "  a  crime." 

The  learned  Chief  Justice  says :    "By  the  32nd   section  they 
provide  for  the  imprisonment  at  hard  labour  in  the  common  gaol   Hagarty,  0.  J. 
of  any  person  who  had  violated  the  statute,  who  should  compound 
•or  settle  the  offence.     ... 

"This  all  seems  to  us  to  be  within  the  reasonable  scope  of  the 
powers  conferred  on  the  Local  Legislature." 

The  attention  of  the  Court  seems  never  to  have  been  directed  to 
the  "hard  labour"  question,  and  on  sending  for  the  papers  we 
find  that  the  conviction  was  not  for  imprisonment  with  hard  labour. 

The  learned  counsel,  when  afterwards  Chief  Justice  of  the  same 
Court,  saye,  in  Megina  v.  Black  (1),  at  p.  192:  "The  question 
whether  the  Imperial  Legislature  ....  meant,  under  the 
words  '  the  imposition  of  punishment  by  fine,  penalty  or  impi^ison- 
ment  for  enforcing  anj'  law  of  the  Province,'  etc.,  as  used  in  sect. 
92,  sub-sec.  14  (of  the  B.  N.  A.  Act),  to  confer  on  the  Provincial 
Legislature  power  to  imprison  at  hard  labour,  is  one  upon  which 
we  have  considerable  doubt,  but  are  not  called  upon  at  present  to 
■decide  the  point. 

"  It  may  be  when  the  point  arises  that  the  decision  of  this  Court 
in  Beghia  v.  Boardman  (2) ,  decided  shortly  after  the  Confederation 
Act,  which  apparently  affirms  the  power  of  Provincial  Legislatures 
to  authorize  imprisonment  at  hard  labour,  will  demand  recon- 
sideration in  the  light  of  more  recent  decisions." 

He  refers  to  Begina  v.  Roddy  (3),  where  there  is  a  learned  dis- 
cussion as  to  what  is  a  crime  or  criminal  matter,  citing,  inter  alia, 
Haaton's  case  (4). 

In  Begina  v.  Latorence  (5),  before  Mr.  Justice  Gwynne,  in  single 
Court,  and  confirmed  on  appeal  in  full  Court,  the  conviction  was 
under  sect.  57  of  c.  181,  R.  S.  O. ,  for  inducirg  witnesses  for  a 
prosecution  to  absent  themselves,  imposing  a  fine  and  imprison- 
ment, in  default  of  distress,  for  thirty  days  at  hard  labour. 

The  Ontario  Act,  authorizing  the  conviction,  did  not  empower 
"hard  labour"  to  be  imposed,  and  the  pointa  discussed  do  not 
touch  this  question. 

(1)  43  U.  0.  Q.  B.  180.  (3)  41  U.  C.  Q.  B.  291 ;  ante,  vol. 

(2)  30  U.  0.  Q.  B.  553  ;  ante,  vol.      1,  p.  709. 

1,  p.  676.  (4)  12  A.  &  E.  645. 

(5)  43  U.  C.  Q.  B.  164 ;  ante,  vol.  1,  p.  742. 
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"  Imprifloninent "  has  been  detined  to  be  "nothhig  else  but  & 
restraint  of  liberty  "  :  2  Hawk.  P.  C.  8th  ed.,  184. 

The  word  "penalty,"  when  used  as  here,  "fine,  penalty,  or 
imprisonment,"  must,  we  think,  mean  merely  what  is  sometimes 
Bagarty.C. J.  defined  to  be  "a  pecuniary  fine  or  mulct."  There  are  money 
penalties,  and  corporal  or  personal  penalties.  See  Wharton's  Law~ 
Diet. ,  Tomlin's  Law  Diet.,  Abbott's  Law  Diet.,  and  an  American 
authority  there  cited:  Kenney  v.  Hoaea  (1). 

We  are  satisfied  that  if  the  law  merely  direct  imprisonment  as- 
the  punishment  of  an  offence,  no  Court  of  Justice  can,  in  th& 
absence  of  any  general  discretionary  power  to  that  effect,  award 
hard  labour  in  addition.     We  are  of  opinion  that  it  is  an  additional 
•  substantive  punishment,  varying  only  in  degree  from  the  infliction 

of  whipping  or  the  treadmill,  solitary  confinement,  etc. 

All  the  text  books  separate  the  punishment — imprisonment,  or 
imprisonment  with  hard  labour,  etc.  Hard  labour  is  in  fact  a 
statutable  addition  to  imprisonment,  generally  to  be  found  enacted 
in  the  Act  creating  the  offence,  sometimes  in  statutes  giving  it  as  a 
discretionary  power  to  a  Court  in  awarding  imprisonment. 

As  in  the  Imperial  Malicious  Injuries  Act,  24  &  25  Vict.  c.  97^ 
s.  74,  "  whenever  imprisonment,  with  or  without  hard  labour,  maybe 
awarded  for  any  indictable  offence  under  this  Act,  the  Court  may 
sentence  the  offender  to  be  imprisoned,  or  to  be  imprisoned  and 
kept  to  hard  labour,"  etc.  Also  in  the  Larcenies  Act,  same  year,, 
c.  9C,  s.  118,  to  same  effect,  always  separating  the  two  punishments. 
See  Cox  &  Saunders'  Criminal  Acts,  pp.  97,  136,  230. 

CoUyer  on  Criminal  Statutes,  524,  calls  3  Geo.  IV.  c.  114,  the 
Hard  Labour  Act.  This  Act  recites  53  Geo.  III.  c.  162,  which 
repeals  and  extends  the  provisions  of  52  Geo.  III.  c.  44,  all  of 
which,  with  increasing  application,  allow  hard  labour  to  be  added 
to  imprisonment. 

Our  Upper  Canada  Act,  1833,  3  Wm.  IV.  c.  4,  s.  25,  speaks  of 
the  Court  adjudging  a  prisoner  "to  be  imprisoned  only,  or  im- 
prisoned and  kept  to  hard  labour." 

Con.  Stat.  C,  c.  99,  s.  102,  the  Criminal  Procedure  Act,  declares 
that  a  sentence  of  imprisonment  in  the  penitentiary  shall  include 
hard  labour,  whether  expressed  or  not.  By  sfct.  110,  on  conviction 
of  any  offence  for  which  imprisonment  other  than  in  the  peni- 
tentiary may  be  awarded,  the  Court  may  sentence  to  imprisonment^ 


I 


(1)  3  Hart.  (Del.)  77. 
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or  to  be  imprisoned  and  kept  to  hard  labour  in  the  common  gaol,         1882 
etc. ,  and  may  also  direct  solitary  confinement.  r""*^ 

The  Procedure  Act  of  1869,   32  &  33  Vict.  c.  29,  s.  94,   directs  v. 

that  on  a  conviction  for  an  offence  for  which  imprisonment  other       ^ * 

than  in  the  penitentiary  may  be  awarded,  the  Court  may  sentence  Hagarty,  C.  J» 
the  prisoner  to  be  imprisoned,  or,  if  hard  labour  be  part  of  the 
punishment,  then  to  be  imprisoned  and  kept  to  hard  labour,  or  if 
solitary  confinement  be  part  of  the  punishment,  then  it  may  be  so 
directed,  etc.  Section  97  repeats  the  former  clause  as  to  peni- 
tentiary  imprisonments. 

The  Summary  Conviction  Act  of  the  same  session,  c.  31,  s.  56, 
allows  costs  to  be  levied  by  distress,  and  in  default  imposes  im- 
prisonment with  or  without  hard  labour,  not  exceeding  a  month. 
By  sect.  59,  when  a  distress  would  be  ruinous  to  a  defendant,  the 
Justice  may  commit  him  to  imprisonment  with  hard  labour,  as  if 
no  distress  could  be  levied.  By  sect.  62,  where  no  distress  can  be 
levied,  etc.,  a  warrant  may  be  issued  to  imprison  defendant,  or  to 
imprison  him  and  keep  him  to  hard  labour  in  the  manner  and  for 
the  time  directed  by  the  Act  or  law  on  which  the  conviction  was 
had,  ftc,  etc. 

By  the  last  Municipal  Act  passed  before  Confederation  (29  & 
30  Vict.  c.  51,  s.  246),  municipal  councils  could  pass  by-laws  for 
inflicting  fines  up  to  $50  for  breach  of  the  by-laws  of  corporations, 
and  imprisonment  with  or  without  hard  labour  in  gaol  in  default  of 
payment,  or  levy  by  distress. 

It  is  urged  forcibly  by  Mr.  Hodgina  that,  with  the  general  legis- 
lation as  to  imprisonment  at  the  time  of  Confederation,  with  power 
held  by  the  municipalities  to  award  imprisonment  with  hard  labour 
in  default  of  payment  of  the  penalty  for  violation  of  their  by-laws, 
we  must  consider  that  the  Local  Legislature,  under  the  general 
authority  to  punish  by  imprisonment  in  cognate  matters,  must 
be  held  to  be  able  to  award  hard  labour. 

The  words  of  the  B.  N.  A.  Act  are  that  they  may  exclusively 
make  laws  in  relation  to  "  The  imposition  of  punishment  by  fine^ 
penalty,  or  imprisonment,  for  enforcing  any  law  of  the  Province? 
made  in  relation  to  any  matter  coming  within  any  of  the  classes  of 
subjects  enumerated  in  this  section." 

Could  it  have  been  intended  that  the  legislative  body  which  had 
plenary  authority  to  alter,  modify,  or  abolish  municipal  institutions^ 
could  not  legislate  on  purely  municipal  matters,  such  as  tavern 
licenses,  with  at  least  as  large  power  of  enforcing  their  decrees  a» 
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1882         the  municipal  bodies  enjoyed  to  enforce  their  by-laws  on  similar 
Bubjocta  ? 

On  the  other  hand,  we  are  pressed  by  the  consideration  that 

words  conferring  authority  to  punish  in  any  specified  manner  must 

Hagarty,  C.  J.  be  construed  with  reasonable  strictness,  and  that  great  caution 

is  required  in  extending  the  meaning  of  such  words  beyond  their 

ordinary  legal  significance. 

It  is  to  be  carefully  considered  what  the  punishment  for  selling 
liquor  without  license  was  at  the  time  the  Imperial  Parliament  gave 
the  foregoing  powers  to  the  legislative  body  they  were  creating. 

The  Act  of  18G6  seems  to  have  been  the  then  existing  law.  29 
&  30  Vict.  c.  51. 

After  giving  the  general  power  to  municipalities  to  inflict  fines 
for  infraction  of  their  by-laws,  it  legislates  expressly  on  tavern 
licenses,  providing  for  the  passing  of  by-laws  regulating  the  mode 
of  granting,  the  number,  security,  etc.,  and  the  amount  to  be  paid, 
etc. 

Sect.  254  begins  by  requiring  every  tavern-keeper  to  exhibit  his 
sign,  etc.,  under  a  penalty  of  ^1,  etc.,  and  proceeds,  "But  no 
person  shall  sell  or  barter  intoxicating  liquor  of  any  kind  without 
the  license  therefor  by  law  required,  under  a  penalty  of  not  less 
than  $20  and  costs,  and  not  over  $50  and  costs."  This  is  the  only 
penalty  we  find  in  the  Act  for  selling  without  license. 

Sect.  25G  enacts  that  all  prosecutions  for  penalties  for  selling 
without  license  shall  be  recoverable,  etc. 

Then  follow  heavy  penalties  of  fine  or  imprisonment  with  hard 
labour,  for  selling  between  Saturday  night  and  Monday  morning. 

Sect.  260  declares  that  all  penalties  shall  be  paid  in  certain  pro- 
portions, be  levied  by  distress,  and  in  default  thereof  imprisonment 
(merely),  not  exceeding  thirty  days. 

So  that  under  this  Act  there  was  no  award  of  imprisonment  with 
hard  labour  in  default  of  payment  of  the  money  penalty  for  selling 
witnout  license,  nor  any  power  to  impose  imprisonment  directly 
for  selling  without  license. 

Under  the  general  power  to  the  municipalities  in  the  same  effect 
it  does  not  appear  that  there  was  any  authority  to  impose  imprison- 
ment directly  for  breach  of  a  by-law ;  the  imprisonment  was  only 
"  in  case  of  non-payment  of  the  fine  inflicted  for  any  such  breach, 
and  there  being  no  distress  found,"  except  in  certain  cases  in  cities, 
and  in  the  suppression  of  houses  of  ill-fame:  29  «&  30  Vict.  c. 
61,  8.  246,  sub-s.  8. 
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It  appears  then  that  at  Confederation  imprisonment  as  a  direct  1882 

punishment  could  not  be  awarded  for  selling  lic^uor  without  license. 

The  Local  Legislature  has  the  right  to  say  that  selling  without 
license  can  be  directly  punished  by  imprisonment,  and  to  provide 
for  second  or  repeated  violations  of  their  rules.     But  as  it  is  thus   Hagarty,  C.  J. 
the  exercise  of  a  new  power,  must  we  not  hold  that  nothing  beyond 
the  legal  meaning  of  "  imprisonment  "  can  be  intended  ? 

If  at  Confederation  we  found  the  municipalities  had  the  power  to 
award  imprisonment  with  hard  labour  as  a  direct  punishment  for 
infractions  of  by-laws,  I  would  strongly  incline  to  the  opinion  that 
by  reasonable  intendment  and  implication  of  law  the  Legislature, 
who  had  complete  control  over  their  existence,  and  who  could  hand 
over  to  them  the  disposition  of  such  police  or  municipal  matters  as 
the  licensing  and  regulation  of  saloons,  must  have  at  least  as  large 
a  power  of  dealing  with  the  punishment  of  "  imprisonment." 

We  must  remember  that  this  is  a  matter  either  criminal  or  in  the 
nature  of  a  criminal  charge,  involving  a  restraint  of  personal  liberty 
and  corporal  punishment ;  that  our  Local  Legislature  has  no  general 
or  plenary  power  of  legislating  on  Criminal  Law  or  quasi  criminal 
matters  involving  corporal  punishment,  but  only  the  restricted  and 
limited  jurisdiction  allowed  by  the  Confederation  Act ;  and  in  such 
a  case  it  seems  to  us  that  such  a  power  so  given  must  be  exercised 
with  reasonable  exactness. 

Speaking  for  myself,  I  very  much  regret  being  obliged  to  come 
to  this  conclusion,  as  in  the  present  state  of  the  law  on  this  subject 
it  seems  to  me  somewhat  unfortunate  that  the  Legislature  of 
Ontario  should  not  have  such  a  power  for  the  punishment  of 
offences  so  difficult  to  deal  with  as  breaches  of  the  license  laws. 

Armour  and  Cameron,  J  J. ,  concurred. 
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Regina  v.  Bradshaw. 

[Beported  38  V.  C.  Q.  B.  56J^.] 

Criminal  law  and  procedure — Ccniatitution  of  Court — B.  N.A.  Aet^ 
a.  91,  aub'S.  S7—SS-SS  Viot.  c.  31.  a.  66,  D. 

An  Act  of  the  Parliament  of  Canada  provided,  in  regard  to  appeala 
from  summary  convictions  made  by  Justices  of  the  Peace,  that 
the  parties  might  dispense  with  a  jury  if  they  thought  fit,  and 
submit  themselves  to  the  judgment  of  the  Court  appealed  to 
without  a  jury  : 

Held,  that  this  enactment  was  not  an  interference  with  the  ' '  con* 
stitution"  of  the  Court  (in  relation  to  which  the  Provincial 
Legislatures  have  exclusive  jurisdiction),  but  that  it  related  to 
criminal  law  and  procedure  in  criminal  matters,  and  therefore 
was  within  the  jurisdiction  of  the  Dominion  Parliament. 

Mr.  Hodgina,  Q.C.,  having  had  removed  by  a  certiorari, 
the  proceedings  in  Quarter  Sessions  hereinafter  referred 
to,  applied  upon  the  part  of  one  Nicoll,  the  prosecutor  of 
the  complaint  before  the  Justice,  under  the  Malicious 
Injuries  to  Property  Act,  32-33  Vict.  c.  22,  for  a  rule  nisi 
calling  upon  the  chairman  of  the  General  Sessions  of  the 
Peace  for  the  County  of  Elgin,  and  Henry  Bradshaw, 
appellant  in  the  case  of  Nicoll  v.  Bradshaw,  to  shew 
cause  why  the  order  made  by  the  said  Court  of  General 
Sessions  of  the  Peace,  on  the  fifteenth  day  of  January 
1876,  in  the  said  appeal  of  Bradshaw,  appellant  ; 
Nicoll,  respondent,  should  not  be  quashed,  and  che 

said  cause  should  not  be  remitted  back  to  the  sa.     <  >ourt 
of  General  Sessions  for  trial,  and  why  a  writ  of  luav 
damns  should  not  issue,  directed  to  the  said  chairman, 
commanding  him  to  hear  the  said  appeal  before  a  jury, 
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on  the  groimd,  amongst  others,  that  the  said  Court  had        1876 
no  power  to  try  the  said  appeal  without  a  jury.  Rkoina 

On  the  eighth  of  November,  1876,  Richard  B.  Nicoll  braimhaw 
laid  an  information  and  complaint  under  32-33  Vict.  c.  g^^^ 
22,  8.  29,  D.,  before  the  Police  Magistrate  of  St.  Thomas, 
against  Henry  Bradshaw  for  having  unlawfully  and  ma- 
liciously broken  and  injured  a  fence  round  the  land  of  the 
said  Nicoll.  On  the  ninth  of  November  the  case  was  heard 
before  the  Police  Magistrate,  and  the  fact  of  the  defendant 
Bradshaw  having  pulled  down  the  fence,  and  thereby 
having  done  the  injury  complained  of  was  established. 
The  defence  set  up  was  that  the  fence  encroached  upon 
the  land  of  the  defendant  Bradshaw,  but  there  was  evi- 
dence, which  if  believed,  went  to  shew  that  the  defendant 
did  not  commit  the  injury  under  a  bond  fide  exercise  or 
belief  of  a  right ;  and  the  magistrate  convicted  and  fined 
him. 

The  defendant  appealed,  and  the  appeal  came  on  to  be 
heard  at  the  Court  of  General  Sessions  of  the  Peace  for 
the  County  of  Elgin  held  on  the  fourteenth  of  December, 
1875,  David  John  Hughes,  Judge  of  the  County  Court 
and  Chairman  of  the  Court,  prosiding. 

Neither  appellant  nor  respondftnt  asked  that  a  jury 
should  be  empannelled  to  try  the  case ;  on  the  contrary 
when  the  case  was  called  on,  the  Court,  through  their 
chairman,  urged  the  parties  to  have  a  jury  empannelled 
to  try  it  on  its  merits,  but  counsel  for  the  respondent,  the 
now  applicant  for  the  rule  asked  for,  refused  to  have  a 
jury,  insisting  that  it  was  a  case  more  properly  to  be  tried 
by  the  Court,  and  the  Court  accordingly  reluctantly  pro- 
ceeded to  try  the  case  without  a  jury  under  the  provisions 
of  32-33  Vict.  c.  31,  s.  66  (1). 


I 


(1)  32-33 Vict.  c.  31,  s.  66:  "When 
an  appeal  has  been  lodged  in  due 
form,  ar  in  compliance  with  the 
requirements  of   this    Act,  against 


any  summary  conviction  or  decision, 
the  Court  of  General  or  Quarter  Ses- 
sions of  the  Peace  or  Court  appealed 
to,  may  at  the  request  of  either  ap« 
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The  Court  upor.  hearing  and  considering  the  evidence, 
having  arrived  at  the  conclusion  that  the  appellant  Brad- 
shaw acted,  although  mistakenly  yet  in  a  horta  ficU  beli  f 
that  he  had  a  right  to  remove  the  fence  and  without 
malice,  at  an  adjourned  Court  of  General  Sessions  of  the 
Peace,  held  on  the  fifteenth  of  January,  1876,  ^he  convic- 
tion was  quashed  and  the  respondent  was  ordered  to  pay 
the  costs  of  the  appeal,  and  the  sum  deposited  by  the 
appellant,  instead  of  a  recognizance,  was  ordered  to  be  re- 
turned to  him  by  the  Police  Magistrate. 

This  was  the  order  which  the  complainant  before  the 
Police  Magistrate,  the  respondent  in  the  said  appeal, 
now  desired  to  have  quashed,  and  for  that  purpose  made 
this  motion. 

GWYNNE,  J. : — 

[After  disposing  of  certair  objections  not  affecting  the 
constitutional  question,  proceeded  as  follows,  p.  568  :] 
It  was  suggested  that  the  66th  sect,  of  32-33  Vict.  c.  31, 
which  authorizes  the  Court  to  proceed  without  a  jury 
when  neither  party  demands  one,  is  ultra  virca  of  the 
Dominion  Parliament,  and  comes  within  the  clause  of  the 
B.  N.  A..  Act,  which  places  under  the  jurisdiction  of  the 
Local  Legislature  "  the  constitution,  maintenance,  and 
organization  of  provincial  courts,  both  of  civil  and  of 
criminal  jurisdiction." 

But  the  66th  sect,  of  32-33  Vict.  c.  31,  comes,  in  my 


pellant  or  respondent;,  empannel  a 
jury  to  try  the  facta  of  the  case,  and 
shall  administer  to  such  jury  the 
following  oath : — 

"  •  You  shall  well  and  truly  try  the 
facts  in  dispute  in  the  matter  of 
A.  B,  (the  informant)  against  C.  D. 
{the  defendant),  and  a  true  verdict 
give  according  to  the  evidence  ;  so 
help  you  God  I  * 

"  And  the  Court  on  the  finding  of 


the  jury,  shall  give  such  judgment 
as  the  law  requires  ;  and  if  a  jury  be 
not  so  demanded,  the  Court  shall 
try  and  be  the  absolute  judges  as 
well  of  the  facts  as  of  the  law  in  re 
spect  to  such  conviction  or  decision  ; 
but  no  witness  shall  in  either  case 
be  examined  who  was  not  examined 
before  the  Justii.e  or  Justices  at  the 
hearing  of  the  case." 
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opinion,  within  the  subject  numbered   27,  reserved   for        187C 
the  jurisdiction  of  the  Dominion  Parliament,  namely,      rkgina 
"  criminal  law,  except  the  constitution  of  courts  of  crim-    BnADSHAw. 
inal  jurisdiction,  but  including  the  procedure  in  criminal    q,^^^,  j. 
matters."     The  conferring  power  upon  the  parties  to  an 
appeal  in  criminal  matters  to  dispense  with  the  jury  if 
they  think  fit,  and  to  submit  themselves  to  the  judgment 
of  the  Court  of  General  Sessions  without  a  jury,  cannot 
be  said  to  interfere  with  the  "  constitution  "  of  the  Court. 

I  think,  mo" Ov >''7er,  that  the  respondent,  who  insisted 
upon  the  trial  without  a  jury,  cannot  be  heard  now  to 
complain  of  his  own  act. 

[The  remainder  of  the  judgment  having  no  reference 
to  the  conatitutional  question  is  omitted.] 

Rule  nisi  discharged  (1). 


(1)  Subsequently  an  application 
W8R  made  for  a  i-ule  nisi  t^  '  o-hear 
the  foregoing  decision,  but  after  con- 


sideration on  November  30th,  1876, 
the  rule  was  refused.  The  judg- 
ment is  not  reported. 
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Regina  v.  Prittie. 

[RepoHed  ^  U.  C.  Q.  B.  612.] 

Temperance  Act  of  1864 — Municipal  Listitutions — Matter  of  a  merely 

local  nature. 

The  Temperance  Act,  1864,  of  the  late  Province  of  Canada,  pro- 
hibited the  sale  of  liquors  by  retail  wherever  the  Act  was 
brought  into  force,  and  provided  special  proceeding's  and  punish- 
ments for  offences  against  the  Act ;  the  Provincial  Legislature 
of  Ontario  afterwards  enacted  that  the  sale  of  liquor  in  such 
localities  should  be  also  a  contravention  of  the  Provincial  Acts 
for  selling  without  a  license  ;  these  Acts  provided  other  punish- 
ments and  proceedings  : 

Held,  that  under  the  Temperance  Act  the  matter  was  one  of  crim- 
inal law  :  and  that  the  legislation  of  the  Provincial  Legislature 
was  ultra  vires. 

On  November  23rd,  1877,  Mr.  Justice  Gwynne,  on  motion 
■of  Mr.  H.  J.  Scott,  granted  a  rule  calling  on  the  prosecu- 
tor, Charles  C.  Pearce,  and  George  Spencer,  the  Police 
Magistrate  for  the  town  of  Owen  Sound,  the  convicting 
magistrate,  to  shew  cause  before  the  full  Court  in  Term, 
why  a  conviction,  or  a  pretended  conviction,  made  by  the 
said  George  Spencer,  on  the  information  of  the  said 
Charles  C.  Pearce,  whereby  the  applicant,  William  H. 
Prittie,  was  convicted,  for  that  he,  at  the  town  of  Owen 
Sound,  in  the  County  of  Grey,  on  the  4th  of  August, 
1877,  did,  in  his  house  of  public  entertainment  in  the 
said  town,  known  as  the  Queen's  Hotel,  unlawfully  keep 
and  have  fermented  liquors  for  the  purpose  of  selling, 
bartering,  or  trading  therein  without  the  license  therefor 

*  Present :— Harrison,  C.  J.,  and  Wilson  and  Aumour,  JJ. 
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by  law  required,  and  which  said  conviction,  or  pretendod 
conviction,  was  made  on  the  2l8t  of  August,  1877,  dhouid 
not  be  quashed  and  set  aside  in  whole  or  in  part,  with 
costs,  upon  various  grounds,  of  which  the  third  was  : 

That  the  Legislature  of  Ontario  has  no  power  in  any 
way  to  interfere  with  the  provisions  of  the  Temperance 
Act  of  1864,  such  powers  belonging  only  to  the  Parlia- 
ment of  the  Dominion  of  Canada,  and  any  attempted 
interference  on  the  part  of  the  said  Legislature  was  ultra 
vires  and  void,  and  s.  30  of  40  Vict.  c.  18  (1),  was,  and  is 
ultra  vires  and  void. 

Thu  Dunkin  Act  was  proved  to  be  in  force  in  the  Town 
•of  Owen  Sound. 

The  conviction  was  on  the  ground  that  he  the  said 
William  H.  Prittie,  on  the  4th  day  of  August,  1877,  at 
•the  said  town  of  Owen  Sound,  in  his  house  of  public 
entertainment,  known  as  the  Queen's  Hotel,  did  unlaw- 
fully keep  liquor  for  the  purpose  of  sale,  barter  and 
traffic  therein,  without  the  license  therefor  by  law  re- 
quired. 

Mr.  J.  K.  Kerr,  Q.C.,  shewed  cause. 

The  Ontario  Legislature  can  deal  with  the  Dunkin  Act, 
In  re  Mottashed  and  Corporation  of  Prince  Edward  (2) ;  lie 
Lake  and  County  of  Prince  Edward  (3).  And  the  Ontario 
Legislature  can  also  deal  with  t'^at  Act  to  a  very  great 
extent  as  connected  with  Municii.u,i  institutions,  Regina 


(1)  40  Vict.  c.  18,  8.  30 :  *'  The  sale 
of  liquor  without  license  in  any  mu- 
nicipality  where  'The  Temperance 
Act  of  1864 '  it)  !n  force  shall  never- 
theless be  a  contravention  of  sections 
twenty -four  and  twenty -five  of  the 
said  Act,  thirty-seventh  Victoria, 
chapter  thirty -two  ;  and  the  several 
provisions  of  the  said  recited  Acts, 
and  of  this  Act,  shall  have  full  force 
-and  effect  in  every  such  municipality 
except  in  so  far  as  such  provisions 
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V. 
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Statkmint. 


relate  to  granting  licenses  for  the 
sale  of  liquor  by  retail. 

"(2)  A  wholesale  license  to  be  ob- 
tained under  and  subject  to  the  pro- 
visions of  the  said  recited  Acts,  and 
of  this  Act,  shall  be  necessary,  in 
order  to  authorize  or  make  lawful 
any  sale  of  liquor  in  the  quantities 
allowed  under  the  provisions  of  '  The 
Temperance  Act  of  1864.' " 

(2)  30  U.  C.  Q.  B.  74. 

(3)  26  U.  C.  C.  P.  173. 
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V.  Taylor  (1);  Graham  v.  Mc Arthur  (2).  It  is  then 
objected  by  the  defendant,  if  this  conviction  be  under  the 
Licensing  Acts  only,  that  there  is  no  power  to  prosecute 
under  these  Acts,  and  to  punish  under  the  Act  of  1864  ; 
that  such  a  course  is  an  assumption  to  control  criminal 
proceedings  by  the  Ontario  Legislature,  Regina  v.  Board- 
man  (3),  and  other  cases  shew  it  is  not  so.  He  also 
referred  to  Reg.  v.  Lake  (4) ;  Michell  v.  Brown  (5) ;  Paley 
on  Convictions,  5th  ed.,  152 ;  Dwarris  on  Statutes,  2nd 
ed.,  532 ;  Re  Baker  (6)  ;  Martin  v.  Pridgeon  (7) ;  White- 
head V.  Smithers  (8) ;  Cooley  v.  Smith  (9) ;  McOuUoch 
v.  Maryland  (10) ;  Ex  parte  Duncan  (11) ;  Cooley  on 
Const.  Law,  57,  63. 

Mr.  Robinson,  Q.C.,  and  Mr.  H.  J.  Scott,  contra. 

The  Act  of  1864,  so  far  as  it  affects  the  sale  of  liquor, 
or  the  having  it  for  sale  affects  trade  and  commerce,  and 
is  not  within  the  jurisdiction  of  the  Ontario  Legislature. 
When  the  Dominion  Parliament  deals  with  a  subject 
within  its  powers,  and  imposes  fines,  and  directs  a  par- 
ticular course  of  proceeding  for  enforcing  the  enactment, 
the  Provincial  Legislature  cannot  interfere  with  these 
proceedings  or  penalties,  or  with  anjrthing  which  would 
affect  or  defeat  the  Dominion  Legislation,  B.  N.  A.  Act, 
s.  92,  sub-s.  15.  The  40  Vict.  c.  18,  s.  30,  0.,  does 
expressly  interfere  with  the  provisions  of  the  Act  of  1864, 
by  providing  that  different  proceedings  and  different 
penalties  shall  be  taken  and  imposed  than  are  provided 
by  that  Act.  This  is  a  conviction  by  the  very  terms  of  it 
under  the  Licensing  Acts.     The  prosecutor  declared  he 


•!:!'"!,: 


(1)  36  U.  C.  Q.  B.  183,  206,  207, 
212. 

(2)  25  U.  C.  Q.  B.  478,  483. 

(3)  30  U.  C.  Q.  B.  553 ;  atUe,  vol. 
1,  p.  676. 

(4)  7  Pr.  Rep.  215  ;  post,  p.  619. 
(6)  1  E.  A;  E.  267. 


(6)  2  H.  &  N.  219,  244. 

(7)  I  E.  ft  E.  778. 

(8)  2  C.  P.  D.  553,  558. 

(9)  40  U.  C.  Q.  B.  543. 

(10)  4  Wheaton,  316,  428. 

(11)  16  L.  C.  J.  188 ;  ante,  p.  297. 
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•was  so  proceeding.  The  37  Vict.  c.  32,  s.  50,  0.,  pro- 
vides for  a  certain  state  of  things  being  presumed  from 
the  existence  of  certain  facts.  Under  that  Act  the  prose- 
cutor proves  his  case  by  virtue  of  that  section,  and  a 
conviction  is  made  under  the  Act  of  1864,  upon  that 
presumption  as  evidence,  although  that  Act  contains  no 
such  provision  as  to  that  kind  of  evidence  or  presumption 
which  had  been  used  to  obtain  that  conviction.  Section 
50  just  mentioned  goes  far  beyond  section  25  of  the  Act 
of  1864.  There  is  no  appeal  by  the  Act  of  1864  to  quash 
a  conviction  under  it.  The  37  Vict.  c.  32,  s.  25,  prevents  the 
keeping  of  liquors  for  sale,  and  the  conviction  is  founded 
upon  that  section.  But  that  section  differs  from  sect.  13 
of  the  Act  of  1864.  The  Act  just  named  has  no  cumu- 
lative punishments.  The  conviction  is  not  warranted  by 
sections  80,  31  and  32  of  the  Act  of  1864.  The  two  Acts 
cannot  subsist  together  at  the  same  time  and  place, 
Graham  v.  McArthur  (1);  and  yet  the  39  Vict.  c.  26,  s. 
27,  0.,  and  40  Vict.  c.  18,  s.  30,  declare  that  these  Acts 
shall  not  affect  the  Act  of  1864,  but  that  they  shall  all 
continue  operative  together  at  the  same  time  and  place. 
They  also  referred  to  Reg.  v.  Boardman  (2) ;  Re  Bates  (3) ; 
Reg.  V.  Hoggard  (4). 

The  judgment  of  the  Court  was  delivered  by 

Wilson,  J.: — 

It  may  require  to  be  considered  yet  whether  the  legis- 
lation with  respect  to  the  Temperance  Acts  of  1864  and 
of  Ontario,  are  an  interference  with  the  powers  of  the 
Dominion  Parliament  which  are  conferred  upon  them  by 
the  B.  N.  A.  Act  to  deal  exclusively  with  matters  of  trade 
and  commerce. 
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(1)  25  U.  C.  Q.  B.  478. 

(2)  30  U.  C.  Q.  B.  553. 

39 


(3)  42  U.  C.  Q.  B.  284. 

(4)  30  U.  C.  il  B.  152,  157. 


!  P^-  i;. 


,1  ii:!i 


m 


m 

:\i^- 


Bi;i!: 


m 


m 

11 

1 

N 

1 

i 

; 

'  \wi 

i 

'll 

I 

:| 

H 

1878 
Bkgina 

V. 

Pbittik. 
Wilson,  J. 


010 


ONTARIO  COURT  OF  QUEEN'S  BENCH. 


And  if  it  be,  then  it  must  be  considered  whether  the 
power  to  interfere  to  that  extent  has  not  been  conferred 
by  the  same  Imperial  Statute  upon  the  Ontario  Legisla- 
ture to  deal  with  that  subject  and  to  that  extent  as  con- 
nected with  and  relating  to  municipal  institutions  over 
which  the  Provincial  Legislature  has  exclusive  jurisdic- 
tion; inasmuch  as  these  municipal  bodies  had,  at  the 
time  the  Confederation  Act  was  passed  and  took  effect, 
the  express  legislative  right  by  the  law  of  Canada  to  deal 
with  the  sale  aL.J  keeping  of  spirituous  liquors  in  the 
manner  and  to  the  extent  before  mentioned. 

If  it  be  held  that  the  Ontario  Legislature  acquired  that 
power,  it  must  then  be  considered  whether  that  was  and 
is  an  indefeasible  right  which  the  Dominion  Parliament 
cannot  interfere  with  or  encroach  upon.  Or  whether  it 
was  and  is  a  power  which  was  given,  and  which  is  to  be 
exercised  so  long  only  as  the  Dominion  Parliament  has 
not  and  does  not,  under  its  jurisdiction  ovi  r  trade  and 
commerce,  pass  any  conflicting  and  repugnant  law  to  it, 
and  which  is  to  cease  when,  or  be  suspended  so  long  as 
such  opposing  enactment  is  maintained. 

It  must  also  be  considered  whether  the  power  in  the 
Dominion  Parliament  to  regulate  trade  and  commerce, 
and  the  power  of  the  Ontario  Legislature  through  tiie 
instrumentality  of  municipal  institutions  to  deal  with 
spirituous  liquors  according  to  the  provisions  of  the 
Temperance  Act  are  irreconcileable  powers,  and  must 
necessarily  lead  to  a  conflict  of  jiurisdiction. 

That  they  are  antagonistic  is  manifest ;  but  it  may  be 
they  are  not  wholly  irreconcileable.  It  will  be  observed 
that  the  power  which  Ontario  has  over  the  subject  is  not 
that  it  may  by  its  own  enactments  declare  that  the  pro- 
visions of  the  Temperance  Act  shall  be  in  force  through- 
out the  Pre  vince,  or  in  any  particular  part  or  parts  of  it ; 
but  that  the  respective  municipal  bodies  may  pass  by-laws 
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on  the  subject  which  must  before  they  can  take  effect 
be  approved  of  by  a  majority  of  the  electors  of  each 
municipahty. 

If  the  Ontario  Legislature  had  the  power  to  impose  by 
its  own  direct  legislation  a  law  upon  the  country  creating 
and  enforcing  the  terms  of  the  Temperance  Acts,  such  a 
statute  might  be  irreconcileable  with  the  Dominion 
authority  to  deal  with  trade  and  commerce. 

But  it  may  not  be  the  same  thing  when  the  whole  of 
the  power  which  Ontario  has  so  far  exercised  is  to  leave 
and  permit  each  municipality  to  put  the  law  into  force, 
and  then  only  after  a  popular  vote  upon  the  by-law 
approving  of  it. 

It  may  be  said  there  can  be  no  difference  in  principle 
between  the  two  modes  of  dealing  with  the  subject,  but 
it  may  be  urged  with  much  reason  that  there  is.  In  the 
nature  of  things  it  is  scarcely  possible,  and  as  a  fact  it  is 
quite  improbable,  that  the  Temperance  Acts  can  ever  be 
put  in  force  in  the  whole  Province  at  the  one  time,  or 
even  over  any  considerable  part  of  it,  so  long  as  a  popu- 
lar approving  vote  is  required  in  each  municipality 
before  the  Act  can  take  effect. 

And  it  may  be  contended  that,  if  the  enforcement  of 
the  Temperance  Acts  be  an  infringement  and  encroach- 
ment upon  the  power  over  trade  and  commerce,  that  the 
Imperial  Parliament  was  quite  willing  to  leave  that 
power  with  the  different  municipal  bodies  still  to  deal 
with  the  subject  in  question  to  the  extent  and  subject  to 
the  restrictions  which  the  then  existing  law  of  the  country 
provided  for. 

If,  however,  the  exercise  of  these  duplicate  powers 
cannot  be  maintained  because  they  are  a  direct  inter- 
ference with  trade  and  commerce,  then  it  must  be  further 
considered  whether,  although  an  interference  with  trade 
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and  commerce  to  some  extent,  and  perhaps  to  a  serious 
extent,  the  power  of  the  Province  cannot,  nevertheless, 
be  maintained  to  authorize  the  municipalities  to  put  the 
provisions  of  the  Temperance  Act  into  force  as  at  present, 
upon  the  ground  that  such  an  Act  is  a  valid  exercise  of 
police  power  inherent  in,  and  inseparable  from,  the  due 
administration  of  civil  rights  and  of  matters  of  a  merely 
local  or  private  natm-e. 

Much  may,  no  doubt,  be  said  on  this  view  of  the  sub- 
ject. The  argument  against  the  law,  as  it  stands  at 
present,  may  be,  that  prohibition  to  sell  such  liquors  in 
quantities  of  not  less  than  so  considerable  a  measure  as 
five  gallons  or  one  dozen  bottles  at  a  time,  is  too  exces- 
sive a  prohibition  to  be  a  mere  police  regulation,  and 
that  it  is  in  reality  a  regiiktion  of  trade  and  commerce. 
And  it  may  also  be  argued  that  the  prohibition  which 
excludes  all  but  merchants  and  traders  at  their  actual 
places  of  business  from  selling  even  in  such  quantities, 
and  also  all  but  brewers  and  distillers  (if  the  decision  of 
the  Supreme  Court  shall  stand)  from  selling  in  the  like 
quantities,  excludes  too  numerous  a  class  of  persons 
to  be  a  regulation  for  the  mere  purposes  of  police. 

I  am  at  present  indicating  only  and  very  generally  the 
powers  which  have  yet  to  be  considered  upon  this  difficult, 
perplexing,  and  very  important  subject,  before  the  Parlia- 
ment, the  Legislature  or  the  Courts  can  proceed  safely  to 
deal  with  either  the  public  interests  or  with  private  rights 
or  responsibilities  under  these  Temperance  Acts.  I 
have  not  been  obliged  to  consider  these  questions  at  the 
present  time,  because  assuming  the  Temperance  Act  to 
be  in  force,  as  Mr.  Kerr  contended,  and  I  may  assume 
that,  on  his  argument,  I  am  able  to  dispose  of  the  motion 
before  us  upon  other  grounds.  But,  I  am  sure  we  shall 
be  forced  to  entertain  them  and  deal  with  them  at  no 
distant  day,  and  all  we  can  do  will  be  to  exercise  our 
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judgment  upon  them  to  the  best  of  our  ability,  whenever 
they  do  arise. 

[The  learned  Judge  then  examined  the  different  pro- 
visions of  the  Temperance  Act  of  1864  and  the  Ontario 
Licensing  Acts,  and  proceeded  as  follows  (p.  622)  :1 

As  ^he  Ontario  Legislature  has  power  over  shop,  saloon, 
and  tavern  licenses,  they  had  the  power  to  require  that  a 
license  should  be  taken  out  under  the  Act  of  1864,  to 
authorize  a  sale  by  wholesale,  as  allowed  by  that  Act. 
The  license  would  authorize  a  merchant  or  trader  to  sell 
not  less  than  five  gallons  or  one  dozen  bottles  ;  and  sell- 
ing without  a  license  under  that  Act,  the  license  being 
required  by  the  40  Vict.  c.  18,  s.  30,  sub-s.  2,  0.,  would 
mean  that  the  merchant  or  trader  was  selling  by  whole- 
sale without  a  license. 

If  he  was  selling  less  than  these  quantities,  a  license 
would  be  no  protection  to  him,  and  his  offence  would  not 
consist  in  selling  without  the  license  therefor  required  bj^ 
law,  but  in  selling  contrary  to  the  statute,  that  is  by 
selling  at  all,  or  contrary  to  the  terms  of  his  license,  in. 
smaller  quantities  than  he  was  licensed  to  sell. 

In  this  case,  I  think  it  appears  sufficiently,  that  the 
defendant  was  convicted  for  keeping  liquor  in  a  place 
where  there  were  licenses  required  to  enable  him  to  keep 
it  for  sale,  and  where  it  would  have  been  lawful  for  him 
to  keep  it  if  he  had  been  licensed — that  is,  that  he  was 
acting  in  violation  of  the  Licensing  Acts,  by  keeping 
liquor  without  the  proper  license,  whereas,  the  fact  was, 
he  was  keeping  the  liquor  in  a  place  where  the  Temper- 
ance Act  was  in  force,  and  while  and  wlier*  he  could  not 
be  licensed  to  keep  liquor  in  his  hotel  under  any  circum- 
stances. He  was  not,  therefore,  properly  convicted  for 
keeping  the  liquor  without  the  license  therefor  required 
by  law.  He  should  have  been  convicted  for  keeping  the 
liquor  for  sale  contrary  to  sect.  12  of  the  Temperance 


1878 
Rboina 

V. 

Prittie. 
WUson.J. 


HWt^ 

-  T" 

■  in  III 

«. 

mv 

jiiWf 

1'^ 

i    ' 

i 

1 

1878 

H  ^ 

■ 

,                                  Reoina 

H  '■■ 

.'i                ;  1 

''hi                            '"• 
iM                             Pbittie, 

^^H 

"'■'',  'i  ' 

^^^^^Hl 

WUson,  J. 

■   1 

.!  '  '■ 

■'  ' 

'i       '  i 

M^H 

)                                                               V     1 

■    ■ 

^RIH)    'it'' 

mmBml    > 

HnilPi 

]'     ■■■ 

!li  1  f'l  i 

'1 

{Hut  T-   1  (   ^ 

'! 

III 

lilfT' 

HRlnHi'it    I 

1 

ififfffl''  1 " 

1 

ill' 

1 

1 

ii  I'i 

1 

|i|'i!  M 

'iiiii 

' 

1 ;'    '  '|ij  .1 

Jt«pr( 

II    jijp 

|!i! 

j  i     ;-! 

1  "'Hi ' 

i  1  1  ' 

j|lj| 

si'iP' 

1 1 

1  i^^- 

■•■ 

!  1' ■ 

ll 

i  1^*  ■ 

'  ^'  MM                hHH 

H 

1  ^1" 

||        j 

M  ■■  W  &> 

iiifB    .  i ' 

■ 

m  i  "1-  "1 

III 

Hi  Ui^ 

l3      ;  1 

fjSb  r     !               ■% 

^' t.'  n|             j  |i    1^ 

_ 

H  1   !'•        '^ 

;;.|J|        :  ':i  ira 

m 

Hi  1 :;    ^ 

'  •■»          f  !i 

^ 

Biilil 

ii:::;i  1      :  I 

P 

614 


ONTARIO  COURT  OF  QUEEN's  BENCH. 


Act,  which  forbids  its  being  kept,  and  which  no  license 
could  sanction  so  long  as  the  Act  was  in  force. 

The  applicant  has,  in  truth,  been  convicted  under 
37  Vict.  c.  32,  8.  25,  0.,  which  is  a  Licensing  Act,  for  an 
offence  against  the  Act  of  1864.  There  are  costs  imposed 
upon  the  applicant  besides  the  fine  which  is  sanctioned 
by  the  Act  of  1874,  but  not  by  the  Act  of  1864.  The 
offence,  under  the  Licensing  Acts,  may  be  used  against 
the  applicant  on  a  second  or  third  conviction  under 
such  Acts,  while  the  conviction  under  the  Act  of  1864, 
cannot  be  used  for  the  purpose  of  enhancing  the  punish- 
ment in  case  of  the  applicant  being  hereafter  convicted 
under  the  Licensing  Acts. 

There  is  an  appeal  allowed  under  the  Licensing  Acts, 
but  not  under  the  Act  of  1864,  from  a  police  magistrate, 
such  as  this  is,  and  the  applicant  is  entitled  to  know 
whether  he  is  convicted  for  an  offence  and  under  a 
statute  which  permits  an  appeal  to  him  or  not. 

There  is  also  a  different  rule  of  evidence  allowed  under 
87  Vict.  c.  82,  s.  50,  in  cases  under  that  Act,  which  is 
not  allowable  in  cases  under  the  Act  of  1864. 

And  there  is  the  further  objection  which  I  referred  to, 
in  Regina  v.  Lake  (1),  that  the  conviction  is  urder  the 
Licensing  Acts,  for  an  offence  alleged  to  be  against  these 
Acts,  while  in  fact,  it  is  against  the  Temperance  Act, 
and  that  proceeding  is  assumed  to  be  justified  by  the 
40  Vict.  c.  18,  s.  30,  above  quoted. 

But,  in  my  opinion,  the  Ontario  Legislature  has  not 
the  power  to  make  the  provisions  of  the  Licensing  Acts 
**  have  full  force  and  effect  "  in  a  municipality  where  the 
Temperance  Act  is  in  force,  so  as  to  make  an  offence 
against  the  one  Act  an  offence  against  the  other  Act. 
That  is  direct  legislation  upon  criminal  law  and  proce- 
dure in  criminal   matters,   which  is  not  in   any  way 

(1)  7  Pr.  Rep.,  Ont,  215  ;  pott,  p.  619. 
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necessary  for  the  due  exercise  of  their  own  proper 
power. 

Why  is  not  the  party  to  be  convicted  under  the  statute 
and  for  the  violation  of  the  statute  he  has  contravened  ? 
Why  is  he,  because  he  has  done  an  act  against  one  statute, 
to  be  prosecuted  for  breaking  another  he  has  never  in- 
fringed ? 

I  think  that  cannot  be  done.  I  am  of  opinion,  then, 
that  the  conviction  must  be  quashed  for  the  reasons 
mentioned. 

Harrison,  C.  J.,  and  Armour,  J.,  concurred. 


1878 
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Pkittik. 
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Conviction  quashed.  (1) 


(1)  [See  next  case.] 
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Regina  r.  Lake. 

[Reported  4S  U.  C.  Q.  B.  515.] 
t 

Temperanct  Act  0/1864 — Cnminal  Procedure. 

The  Temperance  Act,  1864,  of  the  late  Province  of  Canada  prohibi- 
ted the  sale  of  liquors  by  retail  wherever  the  Act  was  brought 
into  force,  and  provided  special  proceedings  and  punishments 
for  oflfences  against  the  Act  ;  the  Provincial  Legislature  of 
Ontario  afterwards  enacted  that  the  sale  of  liquor  in  such  locali- 
ties should  be  also  a  contravention  of  the  Provincial  Acts  for 
selling  without  a  license ;  these  Acts  provided  other  punish- 
ments and  proceedings. 

Held,  that  under  the  Temperance  Act  the  matter  was  one  of  crimi- 
nal law,  and  that  the  legislation  of  the  Provincial  Legislature 
was  ultra  vires. 

This  was  a  motion  ])y  way  of  appeal  from  the  judgment 
of  Wilson,  J.,  in  Chambers,  discharging  an  application 
for  a  writ  of  habeas  corpus  to  discharge  the  defendant 
from  the  custody  of  the  sheriff  of  the  County  of  Prince 
Edward,  committed  under  a  conviction  and  warrant  for 
selling  intoxicating  liquor  contrary  to  sect.  24  of  the 
Ontario  Act  entitled  "An  Act  to  amend  and  consolidate 
the  law  for  the  sale  of  fermented  and  spirituous  liquors." 

The  conviction  was  that  the  defendant  "  on  the  31st 
July,  1877,  at  the  Town  of  Picton,  in  the  premises  occu- 
pied by  him,  did  sell  intoxicating  liquor,  to  wit,  one  glass 
of  strong  beer,  being  malt  liquor,  without  the  license 
therefor  by  law  required,  and  being  a  violation  of  the  24th 
section  of  the  Act  entitled  '  An  Act  to  amend  and  con- 

*Preseat :— Harrison,  C.  J.,  and  Wilson  and  Armour,  J  J. 
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solidate  the  law  for  the  sale  of  fermented  and  spirituous 
liquor,'  (see  37  Vict.  c.  32,  0.),"  etc. 

No  cause  having  been  shewn,  Mr.  Ferguson,  Q.C.,  and 
Mr.  Burdett,  supported  the  rule  The  following  author- 
ities were  referred  to :  liecj.  v.  Roddy  (1) ;  Copley  v. 
Burton  (2);  Chrhea  Criminal  Law,  450,  451 ;  Bancroft  v. 
Mitchell  (3) ;  Michell  v.  Brown  (4)  ;  Reff.  v.  Jloyijard  (5)  ; 
Re  Lucas  <t'  McGlashan  (6);  Bross  v.  Huber  (7)  ;  Rc(j.\, 
French  (8). 


1878 
Reoina 

V. 

Lakk. 

Statemknt. 


Armour,  J.: — 

All  the  facts  and  circumstances  in  any  ay  affecting 
this  conviction,  and  all  the  questions  raised  as  to  its 
validity,  have  been  so  fully  set  forth  and  discussed  in  the 
judgment  appealed  from,  that  I  shall  content  myself  by 
stating  as  shortly  as  possible  the  conclusion  at  which  I 
have  arrived  regarding  it.  The  principal  question  as  to 
its  validity  seems  to  me  to  turn  upon  the  construction  to 
be  placed  upon  40  Vict.  c.  18,  s.  30,  0.(9),  and  upon  the 
power  of  the  Local  Legislature  to  enact  it. 

It  is  quite  clear  that  the  Legislature  intended  either  to 
confine  that  section  to  requiring  a  wholesale  license  to  be 
taken  out  for  the  sale  of  liquor  in  the  quantities  allowed 
to  be  sold  under  the  provisions  of  the  Temperance  Act  of 


(1)  41  U.  C.  Q.  B.  291. 

(2)  L.  R.  5  C.  P.  489. 

(3)  L.  R.  2  Q.  B.  549. 

(4)  1  E.  &  E.  267. 

(5)  30  U.  C.  Q.  B.  152. 

(6)  29  U.  C.  Q.  B.  81. 

(7)  18  U.  C.  Q.  B.  282. 

(8)  34  U.  C!.  Q.  B.  403. 

(9)  40  Vict.  c.  18,  s.  30 :  "The  sale 
of  liquor  without  license  in  any  mu- 
nicipality where  '  The  Temperance 
Act  of  1864  '  is  in  force  shall  never- 
theless be  a  contraTention  of  sec- 
tions 24  and  25  of  the  said  Act,  37th 
Vict.  c.  32  ;  and  the  several  provi- 


sions of  the  said  recited  Acts  and 
of  this  Act,  shall  have  full  force  and 
effect  in  every  such  municipality  ex- 
cept in  so  far  as  such  provisions  re- 
late to  granting  licenses  for  the  sale 
of  liquor  by  retail. 

"  (2)  A  wholesale  license,  to  be  ob- 
tained under  and  subject  to  the  pro- 
visions of  the  said  recited  Acts,  and 
of  this  Act,  shall  be  necessary  in 
order  to  authorize  or  make  lawful 
any  sale  of  liquor  in  the  quantities 
allowed  under  the  provisions  of  '  The 
Temperance  Act  of  1834.'  " 
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1864  in  municipalities  where  that  Act  is  in  force,  and  to 
providing  that  a  sale  in  such  municipalities  of  such  quan- 
tities without  such  license  should  be  a  contravention  of 
37  Vict,  c,  82,  ss.  24  and  25,  0.  (1),  as  a  selling  by  whole- 
sale without  license  ;  or  they  intended  not  only  to  do 
that,  but  also  to  provide  that  a  sale  in  such  municipali- 
ties of  quantities  prohibited  by  law  to  be  sold  therein  by 
the  Temperance  Act  of  1864,  should  be  a  contravention 
of  37  Vict.  c.  32,  ss.  24  and  25,  0.,  as  a  selling  by  retail 
without  license,  and  that,  too,  although  they  had  al- 
ready provided  by  39  Vict.  c.  26,  s.  27, 0.,  that  no  license 
io  sell  by  retail  should  be  granted  to  take  effect  in  such 
mr.nicipalities. 

If  the  former  only  was  the  intj-ntion  of  the  Legislature, 
then  the  conviction  in  question  is  bad,  for  it  is  for  selling 
by  retail  under  a  provision  of  the  License  Act  not  in  force 
where  the  conviction  was  made  :  Graham  v.  McArihur  (2). 

If  the  latter  was  their  intention,  T  think  that  they  were 
exceeding  their  powers.  They  were,  by  so  doing,  di- 
rectly legislating  upon  criminal  law,  and  enacting  crimi- 
nal procedure  for  the  punishment  of  offences  against 
the  Temperance  Act  of  1864. 

In  my  opinion  the  rule  should  be  made  absolute,  except 
in  so  far  as  it  seeks  to  quash  the  warrant  of  commitment, 
which  must  stand  as  a  protection  to  the  officers  who 
acted  under  it. 

Harrison,  C.  J.,  concurred. 


(1)  37  Vict.  c.  32,  s.  24 :  "  No  person 
shall  sell  1  )v  wholesale  or  retail  any 
bpirituous,  fermented  or  other  man- 
ufactured liquors  wthin  the  Prov- 
ince of  Ontario  without  having  first 
obtained  a  license  under  this  Act 
authorizing  hiui  so  to  do  :  Prov-ded 
that  this  section  shall  not  at)ply  to 
sales  under  legal  pi  cess,  or  for  dis- 
tress, or  sales  by  assignees  in  insol- 
ven'  '."    Sect.  25  :  "Ko  person  shall 


keep  or  have  in  any  house,  build- 
ing, shop,  eating-house,  saloon,  or 
house  of  public  entertainment,  or 
in  any  room  or  place  whatsoever, 
any  spirituous,  fermented  or  other 
manufactured  liquors  for  the  pur- 
pose of  selling,  bartering  or  trading 
therein  unless  duly  licensed  thereto 
under  the  provision.s  of  this  Act." 
(2)  25  U.  C.  Q.  B.  478. 
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Wilson,  J. : — 

Said  he  also  concurred,  because  the  judgment  given  by 
the  Court  was  the  judgment  he  would  have  given  while 
sitting  alone  if  he  had  been  obliged  to  give  a  conclusive 
judgment.  He,  in  fact,  while  the  case  was  before  him- 
self, left  matters  as  they  were,  and  referred  the  cause  to 

the  full  Court. 

Rule  accord inr/ly.  (1) 
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Judgment  of  Wilson,   J.,  (before  whom  the  case  came  in  the  first 

iiistance). 

[Repm-ted  7  Pr.  Rep.  215.] 
Wilson,  J.  : — 

The  proceedings  shew  plainly,  as  Mr.  Scott  admitted  on  the 
argument,  that  the  conviction  could  not  be  sustained  under  the 
Temperance  Act  of  1864. 

The  complaint  is,  that  the  defendant  sold  intoxicating  liquor  with- 
out a  license,  and  not  as  in  the  form  in  the  Temperance  Act  schedule 
C,  that  he  did  so  "  contrary  to  the  Temperance  Act  of  1804." 

The  conviction  expressly  alleges  that  the  offence  was  committed 
against  the  37  Vict.  c.  32,  s.  24,  O. ,  and  the  imprisonment  awarded 
in  case  of  non-payment  of  the  fine  is  fifteen  days,  while  by  the 
Temperance  Act,  sect.  32,  it  should  have  been  for  a  time  "  not  less 
than  one  nor  more  than  three  months,"  and  it  imposes  hard  labour 
with  the  imprisonment,  while  sect.  32  does  not  authorize  it. 

The  case  cannot  be  considered  as  having  been  brought  or  pro- 
secuted under  that  Act,  although  the  Act  was  in  force  at  the  time 
of  the  alleged  committing  of  the  offence,  and  for  some  time  before, 
in  the  county  of  Prince  Edward,  and  although  the  jffence  was  com- 
mitted in  violation  of  that  Act,  and  there  are  special  penalties  and 
punishments  provided  for  its  infraction.  The  prosecution  was  in 
fact  begun,  and  carried  on  under  the  37  Vict.  c.  32,  and  was  so 
intended  ;  and  the  principal  objections  which  are  taken  to  the  pro- 
ceedings so  taken  under  that  Act  are  ;  1.  That  the  offence  was  not 
in  fact  one  committed  against  that  Act,  because  that  is  a  statute  for 

(1)  [See  preceding  case.] 
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the  authorization  of  the  sale  of  intoxicating  lii^uors  by  retail,  and  for 
the  punichment  of  those  who  sell  without  such  a  license,  whereas 
there  is  no  such  licensing  systeni  in  force  under  that  statute  in  the 
county  of  Prince  Edward,  and  the  defendant  could  not  therefore 
violate  tliat  Act ;  but,  on  the  contrary,  there  is  a  prohibition  of  all 
sale  of  such  lic^uors  by  retail  in  the  county,  excepting  for  medicinal 
purposes,  etc. ,  and  for  which  no  license  is  recjuired  ;  and  the  defend- 
ant should  therefore  have  been  proceeded  against  for  selling  intoxi- 
cating li(juors  contrary  to  the  Temperaiico  Act  of  18G4,  and  not  for 
selling  without  a  license,  as  in  such  a  case  there  could  be  no  license  j 
and  2.  That  under  the  37  Vict.  c.  32,  0.,  for  the  first  offence, 
which  this  is,  there  can  be  no  hard  labour  imposed  accompanying 
the  imprisonment. 

If  these  are,  or  if  either  of  them  is  a  valid  and  incurable  objection^ 
the  defendant  must  be  discharged  from  .ustody. 

But  it  was  answered,  as  to  the  first  of  these  objections,  that 
although  the  Temperance  Act  is  in  force,  whore  a  sale  contrary  to 
it  of  intoxicating  liquors  has  been  made  the  offence  may  be  prose- 
cuted as  a  sale  made  without  a  license  to  sell,  and  the  proceedings 
may  be  carried  on  under  the  Licensing  Acts,  and  ^eed  not  be  taken 
under  the  Temperance  Act  ;  and  McArthiir  v.  Graham  (1),  was  re- 
ferred to  for  that  purpose.  And  it  was  further  insisted  that  now 
by  the  40  \'ict.  c.  18,  s.  30,  O. ,  it  is  expressly  declared  that  the 
sale  of  liijuor  without  license  in  any  municipality  where  the  Temper- 
ance Act  is  in  force  shall  be  a  contravention  of  sect.  24  of  the  37 
Vict.  c.  32,  and  that  the  several  provisions  of  the  said  recited  Acts, 
and  of  the  40  Vict.  c.  18,  shall  have  full  force  and  effect  in  such 
municipality,  ex(  ejjt  in  so  far  as  such  provisions  relate  to  granting 
licenses  fur  the  sale  of  liquor  by  retail.  And  by  sub-sect.  2  of  the 
same  Act  it  is  now  provided  that  there  shall  be  a  wholesale  license 
required  in  such  a  municipality  for  the  sale  of  li([uor  in  the  quan- 
tities which  are  allowed  by  the  Temperance  Act. 

And  to  the  second  objection  it  was  said  that  the  40  Vict.  c.  18, 
schedule  C,  allowed  the  hard  labour  to  be  superadded  to  the  im- 
prisonment, but  if  it  did  not,  the  conviction  and  warrant  could,  by 
sect.  23  and  its  sub-section,  be  amended  by  me  if  necessary,  but  the 
same  was  not  to  be  (juashed. 

The  question  is,  whether  the  answers  so  made  to  the  objections, 
which  objections  are prinui/rtcie  fatal  to  the  validity  of  the  proceed- 
ings, are  sufficient  to  prevent  the  discharge  of  the  defendant. 


(1)  25  U.  C.  Q.  B.  478. 
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The  first  objection  ia  not  removed  by  McArthur  v.  Graham  (1). 
In  that  case  the  Temperance  Act  i>f  18(54  was  in  force  in  the  township 
of  Lobo,  and  the  warrant  of  commitment  stnted  the  selling  of  liquor 
complained  of  to  have  been  contrary  to  the  28  Vict.  c.  22,  the  then 
Licensing  Act.  The  Chief  Justice  spoke  as  follows  :  "  The  im- 
portant question  is,  whether  the  selling  spirituous  li([Uors  by  the 
plaintiflF  without  license,  of  which  oftence  the  plaintiff  was  convicted, 
was,  upon  the  facts  proved,  an  offence  against  the  28  Vict.  c.  22,  or 
against  the  Temperance  Act  of  1864.  If  the  former,  the  defendant 
had  jurisdiction  sitting  alone,  though  he  ha<'  no  power  to  commit  to 
hard  labour  ;  if  the  latter,  he  had  no  authority  as  a.a\nj,ie  justice  to 
convict  ;  and  we  think  the  latter  the  right  conclusion." 

The  Chief  Justice,  in  putting  the  question  in  that  form,  appears 
to  have  assumed  that  a  conviction  for  selling  ivithont  Ucenxc  rightly 
described  the  offence  of  selling  where  the  Temperance  Act  was  in 
force,  a;id  he  then  decides  that  it  is  not  optional  with  the  prosecu- 
tor in  such  a  case  to  elect  whether  he  will  proceed  under  the  one 
Act  or  the  other  :  that  in  that  case  he  was  compelled  to  prcjceed 
"iv^or  the  Temperance  Act,  because  that  was  the  only  statute  which 
..hen  in  force  in  that  locality,  and  while  it  was  in  force  the 
Licensing  Act  was  suspended. 

It  is  not  a  decision  that  the  offence  in  such  a  case  may  be  and  is 
properly  described  as  the  selling  without  license.  It  assumes 
throughout  that  it  is  such  an  act,  and  that  it  is  so  rightly  described  ; 
and  it  is  strange  that  it  is  assumed  to  be  so,  although  the  conviction 
describes  the  offence  to  have  been  committed  ' '  contrary  to  the  28 
Vict,  c.  22,"  the  Licensing  Act. 

A  selling  in  such  a  case  without  license  refers  to  a  wholly  different 
condition  of  things  where  and  when  the  Temperance  Act  is  in  force, 
than  the  selling  at  such  a  time  and  place  where  the  prohibition  to 
sell  by  retail  is  absolute,  and  there  is  and  can  be  no  sucli  license  to 
sell  by  retail  at  all  ;  and  at  that  time  there  was  no  license  to  sell 
either  wholesale  or  by  retail.  That  is  for  the  first  time  pr(jvided 
for  by  the  40  Vict.  c.  18,  as  to  sales  by  wholesale. 

It  appears  to  me  that  selling  without  a  liceiuse  means  necessarily 
that  there  may  be  a  sale  in  that  locality  at  that  time  with  a  li- 
cense, and  that  the  party  charged  is  infringing  the  siJecial  provi- 
sions which  require  there  shall  be  a  lice.ise  to  authorize  the  sale. 
It  cannot  mean  tliat  the  sale  was  wholly  proliibited,  and  that  a  li- 
cense to  sell  would  have  been  and  was  of  no  avail,  and  it  is  not  as 
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if  the  words  without  a  license  were  mere  surplusage,  and  of  no 
meaning,  for  they  most  appropriately  describe  an  offence  relating  to 
offences  against  the  License  Acts.  Such  language  not  only  does  not 
describe  such  an  offence  accurately,  it  misdescribes  it. 

In  Reijina  v.  Haggard  (1),  the  Chief  Justice  said  :  "Is  the  offence 
of  which  the  defendant  is  convicted  for  selling  without  a  license,  or 
having  a  license  is  he  convicted  for  selling  the  liquor  during  the 
hours  within  which  it  is  forbidden  by  law  to  be  sold  ?  In  eithe  r 
case  he  would  be  selling  contrary  to  law.  The  authorities  seem 
clear  that  the  charge  must  be  certain,  and  so  stated  that  if  prose- 
cuted again  for  the  same  offence  he  may  plead  the  former  convic- 
tion. .  .  .  There  being  so  much  uncertainty  about  tho  matter, 
nothing  being  said  either  in  the  complaint,  evidence,  or  conviction, 
whether  the  defendant  had  a  license  or  not,  we  think  the  second 
conviction  cannot  be  sustained  either." 

In  the  case  of  In  re  Baker  (2),  Martin,  B.,  said  :  "  It  is  a  riatter 
of  right  that  a  person  should  know  under  what  Act  of  Parliament 
he  is  convicted,  and  if  the  Justice  meant  to  convict  under  the  6 
Geo.  III.,  c.  25,  he  should  say  so,  in  order  that  the  party  may  have 
the  opportunity  of  appealing.  If  the  justice  does  not,  the  convic- 
tion is  bad,  for  the  party  is  deprived  of  a  right  which  he  has  under 
the  one  Act,  but  not  under  the  other.  I  cannot  think  it  a  proper 
mode  of  carrying  the  law  into  effect  to  shift  back  from  one  Act  of 
Parliament  to  another,  and  say  that  if  the  conviction  ia  not  good 
under  this  Act,  it  is  under  that." 

And  in  Mc Arthur  v.  Oraluim  (3),  the  Chief  Justice  said  :  "  The 
minimum  of  penalty,  and  both  minimum  and  maximum  of  imprison- 
ment, differ  in  the  two  Acts."  So  that  such  a  difference,  indepen- 
dently of  the  fact  that  the  conviction  expressly  stated  that  the  party 
was  charged  for  violating  the  License  Act,  was  a  sufficient  reason 
for  not  assuming  that  the  offence  in  that  case  was  rightly  described 
as  an  infringement  of  the  Temperance  Act. 

The  rule  of  pleading,  as  stated  in  Arch.  Criminal  Pleading,  18th 
ed.,  p.  54,  is  that  an  indictment  for  an  offence  against  a  statute 
must,  with  certainty  and  precision,  charge  the  defendant  to  have 
committed  or  omitted  the  acts  under  the  circumstances  and  with 
the  intent  mentioned  in  the  statute  ;  and  if  any  one  of  those  in- 
gredients in  the  offence  be  omitted,  the  defendant  may  demur, 
move  in  arrest  of  judgment,  or  bring  a  writ  of  error. 

(1)  30  r.  C.  Q.  B.  152,  157.  (2)  2  H.  &  N.  216,  244. 

(3)  25  U.  C.  Q.  B.  478. 
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Here  the  offence  the  defendant  committed  was  that  he  sold  intoxi- 
cating liquor  by  retail  in  a  place  where  such  a  sale  was  totally  pro- 
hibited, excepting  for  medicinal  purposes,  etc.,  which  are  duly 
excepted  in  the  conviction,  and  where  a  license  could  not  be  granted 
to  any  one  to  sell  by  retail ;  and  the  conviction  does  not  shew 
the  offence  was  committed  in  a  locality  where  the  sale  of  liquor  by 
retail  was  prohibited,  nor  does  it  describe  it  as  having  been  com- 
mitted "  contrary  to  the  Temperance  Act  of  18C4,"  which  the  form 
of  the  Act  schedule  E,  read  in  connection  with  tlie  form  of  com- 
plaint in  schedule  C  reij^uires  should  be  done  :  but  it  describes  an 
offence  of  a  particular  description  selling  by  retail  without  license, 
which  is  expressly  covered  and  governed  by  a  different  Act  and  for 
a  different  state  of  things  than  that  which  applied  here  ;  and  in  ad- 
dition to  that  the  conviction  expressly  declares  that  the  offence  was 
committed  under  such  different  Act  and  under  such  different  cir- 
cumstances than  the  Act,  which  alone  can  warran  /  such  a  ccnvic- 
tion. 

I  am  of  opinion  that  the  conviction  cannot  be  supported  at  the 
common  law,  and  it  is  not  supported  by  the  decision  in  McArthur 
V.  Graham  (1).  Can  it  then  be  supported  under  the  40  Vict.  c.  18, 
s.  30  ?  "  The  sale  of  liquor  without  license  in  any  municipality 
where  '  Tho  Temperance  Act  of  1864  '  is  in  force,  shall,  neverthe- 
less, be  a  contravention  of  sections  twenty-four  and  twenty-five  of 
the  said  Act.  37  Vict.  c.  32  ;  and  the  several  provisions  of  the  sui  1 
recited  Acts,  and  of  this  Act,  shall  have  full  force  and  cileot  in  every 
such  municipality,  except  in  so  far  as  such  provisions  relate  to  grant- 
ing licenses  for  the  sale  of  liquor  by  retail."  Sub-sect.  2  requires  a 
wholesale  license  to  be  obtained  to  "  make  lawful  any  sale  of  liquor 
in  the  quantities  allowed  under  the  provisions  of  '  The  Temperance 
Act  of  1804.'  ' 

A  wholesale  license  by  the  40  Vict.  c.  18,  is  now  required  to  be 
taken  out  in  municipalities  where  the  Temperance  Act  is  in  force. 
And  there  is  ntnc  such  an  act  as  selling  liquor  without  license  con- 
trary to  the  Temperance  Act. 

The  sale  of  liquor  without  license  in  any  municipality  where  the 
Temperance  Act  of  1864  is  in  force  under  sect.  30,  juct  mentioned, 
does  most  plainly  apply  to  wholemle  licenses  provided  for  now  by 
sub-sect.  2  just  mentioned  ;  and  as  there  was  no  license  before  the 
last  mentioned  Act  rec^uired  for  sales  by  wholesale  under  the  Tem- 
perance Act,  and  as  they  were  not  prohibited  or  affected  by  it,  there 
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is  nothing  in  that  Act  as  to  selling  by  wholesale  opposed  to  the  enact- 
ments of  the  licensing  statutes  ;  anu  selling  by  tvJiole.salc  without 
license  may  plainly,  and  without  any  repugnancy,  be  oftences  against 
ss.  24  and  25  of  the  37  Vict.  c.  32,  as  referred  to  in  the  40  Vict.  c. 
18,  8.  30,  above  mentioned,  if  made  without  license,  even  in  places 
where  the  Temperance  Act  is  in  force. 

Does  sect.  30  of  the  Act  of  1877  apply  to  selling  by  retiiil — that 
is,  to  acts  which  are  prohibited  by  tlie  Temperance  Act,  in  places 
Avhere  it  is  in  force  ? 

Section  30  not  only  declares  that  the  sale  of  liijuor  without  license 
in  any  place  where  the  Temperance  Act  is  in  force,  shall  be  a  con- 
travention of  37  Vict.  c.  32,  ss.  24  and  25,  but  it  declares  that  "  the 
several  provisions  of  the  said  recited  Acts  (37  Vict.  c.  32,  and  39 
Vict.  c.  26, — the  licensing  Acts)  and  of  this  Act,  shall  have  full 
force  and  effect  in  every  such  municipality,  except  in  so  far  as  such 
provisions  relate  to  granting  licenses  for  the  sale  of  liquor  by  re- 
tail." 

It  cannot,  therefore,  be  denied  that  the  licensing  Acts  are  now 
by  this  last  statute  in  full  force  and  effect  in  any  municipality  where 
the  Temperance  Act  is  in  force,  excepting  those  provisions  of  the 
licensing  Acts  which  relate  to  the  granting  of  licenses  to  sell  by 
retail.  The  licensing  Acts  are  not  now,  as  heretofore,  suspended 
in  municipalities  where  the  Temperance  Act  is  in  force.  They  are 
in  force  in  such  places  equally  and  co-operatively  with  the  Temper- 
ance Act  itself,  not  only  as  regards  sales  by  wholesale,  but  in  all 
respects,  except  in  so  far  as  such  provisions  r  late  to  granting  li- 
censes for  the  sale  of  liquor  by  retail. 

The  effect  of  that,  it  is  said,  is  to  subject  a  party  offending  against 
the  Temperance  Act,  and  who  is  liable  to  the  penalties  under  it,  to 
be  prosecuted  as  for  an  offence  under  the  licensing  Acts,  and  to  be 
punished  under  them — that  is,  a  person  who  sells  by  retail  in  a 
municipality  where  there  are  no  licenses  so  to  sell  may  be  proceeded 
against  as  for  selling  without  a  license  contrary  to  the  licensing 
Acts.  That  general  mode  of  legislation  may  create  some  confusion 
where  the  penalties  or  mode  of  proceeding  and  time  of  prosecution 
may  be  different;  and  it  may  also  recjuire  consideration,  whether  it 
is  not  an  interference  with  "  Criminal  Law  including  the  procedure 
in  criminal  matters,"  which  is  solely  vested  in  the  Dominion  Parlia- 
ment. It  is  subjecting  a  person  who  is  punishable  for  an  offence 
which  is  specially  provided  by  statute  for  that  particular  offence,  to 
a  punishment  under  a  different  statute,  for  a  different  ottence  than 
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that  of  which  he  is  guilty.  It  is  juat  the  same  as  if  it  were  declared 
that  all  the  provisions  of  the  Vagrant  Act  should  have  full  force  and 
effect  in  municipalities  in  which  the  Temperance  Act  is  in  force  ; 
and  as  if  pi'oceedings  were  authorized  to  be  taken  against  those  per- 
sons who  had  violated  the  Temperance  Act  under  the  Vagrants' 
Act,  and  to  i  'nish  them  as  vagrants,  without  regard  to  the  special 
procedure  and  punishment  provided  by  the  Temperance  Act,  wliich 
alone  tliey  had  violated.  There  is  also  some  confusion  created  by 
giving  the  election  to  the  prosecutor  to  carry  on  his  proceedings  for 
a  violation  of  the  one  Act  under  either  of  these  other  Acts. 

The  penalty  under  the  Temperance  Act  in  this  case  is  a  fine  of 
not  less  than  $20,  nor  more  than  $50  :  Sect.  13. 

The  prosecution  is  to  be  commenced  within  three  months :  Sect.  15. 

The  depositions  are  to  be  reduced  to  writing,  if  the  justices  or  if 
either  party  required  it:  Sect.  23. 

The  witnesses  are  bound  to  answer  even  criminating  questions  : 
Sect.  28. 

The  justices  may  make  special  enquiries  of  the  defendant  as  to 
his  goods  and  cliattels  befo'-  ■  issuing  a  distress  warrant.  If  the 
defendant  shews  there  is  no  property  available  for  seizure,  or  if  he 
refuses  to  answer,  or  answers  not  to  the  satisfaction  of  the  justices, 
he  may  be  imprisoned  for  not  less  than  one  month,  nor  more  than 
three  months,  but  he  may  be  discharged  on  paying  the  fine  and 
costs :  Sect.  30. 

If  the  defendant  is  not  present  at  the  time  of  giving  judgment, 
and  it  appears  to  the  justices  by  affidavit  tliat  a  distress  warrant 
would  be  likely  to  fail  in  realizing  the  penalty  or  coats,  the  justices 
may  forthwith  issue  their  warrant  and  imiirison  the  party  for  not 
less  than  one  nor  more  than  throe  months,  but  he  may  at  any 
time  be  discharged  upon  paying  the  amount  and  ;ill  costs  :  Sect.   31 . 

If  the  justices  do  not  interrogate  th<>  defendant,  being  present, 
or  if  he  be  interrogated,  and  he  she\vi«  that  he  han  a  sufficiency  of 
goods,  or  if  in  his  absence  it  is  not  shewn  that  the  issue  of  a  distress 
warrant  would  be  likely  to  fail  of  realizing  the  amount,  then  the 
justices,  in  default  of  immediate  payment,  may  issuo  their  distress 
warrant,  and  in  default  of  goods,  or  a  sufficiency  of  goods  to  satisfy 
the  amount,  they  may  issue  their  warrant  to  im[)rison  the  defend- 
ant for  not  less  than  one  nor  more  than  three  months,  but  the  de- 
fendant may  at  any  time  be  discharged  on  paying  the  amount  and 
all  costs  :  Sect.  32. 
40 
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There  is  a  special  applicatiun  of  the  penalties  :  Sect.  34, 
There  is  an  appeal  when  the  conviction  is  by  two  justices,  and 
the  conviction,  etc. ,  may  be  removed  by  certiorari :  Sect.  36. 

By  the  37  Vict.  c.  32,  the  penalty  for  the  first  offence  is  not  less 
than  820  nor  more  than  ^50  :  Sect.  35. 

The  penalties  are  to  be  applied  differently  from  the  manner 
provided  by  the  Temperance  Act  :  Sect.  43  ;  39  Vict.  c.  2G,  ss. 
18,  19. 

By  40  Vict.  c.  18,  s.  20,  sub-s.  2,  the  evidence  in  all  cases  sliall 
be  reduced  to  writing,  and  read  to  the  witne.sses  and  signed  by 
them. 

The  complaint  must  be  made  within  thirty  days  after  the  com- 
mission of  the  offence  :  Sect.  21. 

There  is  no  appeal  to  the  Sessions,  nor  to  any  Court  except  to  tlie 
Judge  of  the  County  Court  :  Sect.  21,  sub-sa.  3,  4. 

Hard  labour  is  not  imposed  by  the  Temperance  Act,  nor  by  tlie 
37  Vict.  c.  32,  but  schedules  E  and  C  of  40  Vict.  c.  18,  impose  it  in 
such  a  case  as  this,  if  that  imposition  by  schedule  be  sufficient. 

If  there  is  no  unconstitutionality  in  this  case,  there  are  two  sets 
of  statutes  in  operation  at  this  time  in  the  county  of  Prince  Edward 
which  are  very  much  opposed  to  each  other,  under  either  of  which 
the  defendant  may  be  convicted.  That  is  just  what  is  contended 
on  the  part  of  the  prosecution  has  been  done,  and,  as  it  is  said, 
rightly  done. 

The  conviction,  it  is  said,  is  founded  upon  the  37  Vict.  c.  32, 
s.  24.  If  so,  as  that  Act  does  not  provide  for  any  imprisonment 
for  the  first  offence  under  the  35th  section,  which  relates  by 
amendment  to  the  24th  section,  the  Act  of  1869,  c.  31,  s.  62,  will 
apply,  and  by  it  the  imprisonment  is  not  to  exceed  three  months, 
but  there  is  no  authority  there  for  the  hard  labour  which  has  been 
imposed  upon  the  defendant.  Assuming  for  the  present  that  tlio 
conviction  is  rightly  made  under  the  37  Vict.  c.  32,  which  does  not 
authorize  hard  labour,  is  the  imposition  of  it  warranted  by  the  40 
Vict.  c.  18,  schedules  E  and  C  ?  For  that  is  the  only  place  where 
hard  labour  is  mentioned. 

Section  36  enacts  that  the  forms  in  the  schedules  shall  bu 
sufficient  in  the  cases  thereby  respectively  provided  for  ;  and 
schedule  C  is  headed  as  follows :  ' '  Warrant  of  commitment  for  first 
offence  where  a  penalty  is  imposed."     It  recites  the  conviction,  anJ 
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that  the  justict...  imp(jscd  a  penalty,  and  awarded  imprisonment 
with  hard  labour  for  such  a  time,  and  then  it  commands  that  the 
party  be  imprisoned  accordingly. 

The  form  is  also  made  to  apply  to  a  case  where  a  warrant  has 
issued  against  goods,  which  has  not  been  satistied,  and  then  the 
order  is  made  for  imprisonment  with  hard  labour. 

Scliodule  E,  which  is  headed,  "  Form  of  conviction  for  first 
offonce. "  That,  after  reciting  the  adjudication  of  guilt  and  the 
imposition  of  the  penalty,  and  the  issuing  and  return  of  a  distress 
warrant  not  satisfied,  proceeds  to  award  that  the  party  be  im- 
prisoned for  the  time  named  with  hard  labour. 

I  think  it  is  impossible  to  hold  that  the  section  of  the  Act, 
declaring  that  the  forms  in  tlie  schedules  sh.all  be  sufficient  in  the 
cases  thereby  respectively  provided  for,  can  be  considered  as 
equivalent  to  an  express  legislative  enactment  that  an  otfence  which 
has  not  been  made  liable  to  be  punished  with  hard  labour  super- 
added to  imprisonment,  shall  be  read  as  if  the  Legislature  had 
imposed  hard  labour,  because  the  form  given  in  the  schedule  states 
the  conviction  to  be  that  the  imprisoment  is  with  hard  labour. 

It  is  said  in  Dore  v.  Gray  (1),  per  Ashhurst,  J.,  "  For  the  bare 
recital  in  a  statute  is  not  sufficient  to  repeal  the  positive  provisions 
oi  a  former  statute,  without  a  clause  of  repeal."  And  the  section 
just  referred  to  can  be  placed  no  higher  than  a  mere  recital.  There 
is  no  express  legislative  enactment  that  hard  labour  shall  be  given 
in  such  a  case  ;  and  it  is  not  to  be  presumed  that  so  great  a  change 
in  the  law  was  intended  to  be  effected  by  such  language  as  that 
which  is  contained  in  the  30th  section  of  that  Act,  and  by  the 
drafting  of  a  form  at  the  end  of  the  Act  which  includes  hard 
labour. 

Independently  of  the  40  Vict.  c.  18,  and  its  authority  to  sanction 
hard  labour  in  a  case  like  this,  the  conviction  does  not  profess  to 
be  founded  upon  the  last  named  Act,  as  it  expressly  states  the  37 
Vict.  c.  32,  s.  24,  as  the  Act  upon  which  it  is  founded,  and  that 
statute  does  not  authorize  the  addition  of  hard  labour.  But  it  is 
said  the  conviction  and  warrant  may  be  amended  by  striking  out 
that  addition  to  the  punishment  from  them. 

There  are  various  statutory  provisions  as  to  objections  to  pro- 
ceedings in  summary  prosecutions. 

(I)  2  T.  R.  358,  365. 
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The  32  &  33  Vick.  c.  31,  b.  5,  D.,  enacts  that  "no  objection 
shall  be  allowed  to  any  information,  complaint,  or  summons,  for 
any  alleged  defect  therein  in  substance  or  in  form,  or  for  any 
variance  between  such  information,  complaint,  or  summons,  and 
the  evidence  adduced  on  the  part  of  the  informant  or  complainant 
at  the  hearing ; "  but  if  it  appears  to  the  Justice  that  the  defendant 
has  been  misled,  he  may  adjourn  the  case  to  a  future  day. 

Sect.  12  enacts  the  like  as  to  warrants  to  apprehend.  So  by 
sect.  21  any  variance  between  the  information  and  evidence  as  to 
time  or  place  shall  not  be  material. 

By  sect.  G8,  in  appeal,  the  Court  shall  try  the  case  on  the  merits 
notwithstanding  any  defect  of  form  or  otherwise,  and  if  the  party 
is  found  guilty  in  appeal,  the  Court  shall,  if  necessary,  amend  the 
conviction.     As  to  same  matter,  see  38  Vict.  c.  11,  s.  11,  O. 

The  33  Vict.  c.  27,  s.  2,  D.,  provides  that  no  conviction  or  order 
affirmed,  or  affirmed  and  amended  in  appeal,  shall  be  quashed  for 
want  of  form  or  be  removed  by  certiorari,  "  and  no  warrant  or 
commitment  shall  be  held  void  by  reason  of  any  defect  therein, 
provided  it  be  therein  alleged  that  the  party  has  been  convicted, 
and  there  be  a  good  and  valid  conviction  to  sustain  the  same." 
See  also  on  this  point  38  Vict.  c.  11,  s.  13,  O. 

The  38  Vict.  c.  11,  s.  1,  O.,  allows  an  appeal  to  the  Judge  of  the 
County  Court  in  all  cases  ' '  whether  any  special  provision  is  made 
in  that  behalf  or  not,"  and  also  when  any  appeal  is  given. 

Then,  by  sect.  14,  it  is  enacted  that  "  In  all  cases  where  it 
appears  by  the  conviction  that  the  person  convicted  has  appeared 
and  pleaded  and  the  merits  have  been  tried,  and  that  such  person 
has  not  (in  manner  hereinbefore  provided)  appealed  against  the 
conviction  where  an  appeal  is  allowed,  or  if  appealed  against  that 
the  conviction  has  been  affirmed,  or  amended  and  affirmed,  such 
conviction  shall  not  afterwards  be  set  aside  or  vacated  in  con- 
sequence of  any  defect  of  form  whatever,  but  the  construction 
shall  be  such  a  fair  and  liberal  construction  as  will  be  agreeable  to 
the  justice  of  the  case." 

By  40  Vict.  c.  18,  s.  21,  O.,  provision  is  made  for  amending 
variances  between  the  information  and  evidence,  and  the  Justice 
is  authorized  to  substitute  for  the  offence  charged  any  other  offence 
against  the  said  Acts. 

Sub-sect.  3  takes  away  an  appeal  to  the  Sessions. 
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Sub-sect.  4  gives  an  appeal  to  the  Judge  of  tlio  County  Court,  and 
the  proceedings  on  it  shall  be  governed  by  38  Vict.  c.  11,  O. 

Sect.  23  enacts  that,  "  No  conviction  or  warrant  enforcing  the 
same,  or  other  process  or  proceeding  under  the  said  recited  Acts  " 
(the  licensing  Acts),  "  or  this  Act  shall  be  held  insufficient  or 
invalid  by  reason  of  any  variance  between  the  information  or  con- 
viction, or  by  reason  of  any  other  defect  in  form  or  substance, 
provided  it  can  be  understood  from  such  conviction,  warrant, 
process,  or  proceeding,  that  the  same  was  made  for  an  oifenco 
against  some  provision  of  the  said  Acts  within  the  jurisdiction  of 
the  Justices  or  Police  Magistrate  who  made  or  signed  the  same, 
and  provided  there  is  evidence  to  prove  such  offence,  and  it  can  be 
understood  from  such  conviction,  warrant,  or  process,  that  the 
appropriate  penalty  or  punishment  for  such  offence  was  intended  to 
be  thereby  adjudged." 

Sub-sect.  2;  "Upon  any  application  to  quash  such  conviction, 
or  warrant  enforcing  the  same,  or  other  process  or  proceeding, 
whether  in  appeal  or  upon  habeas  corpus,  or  by  way  of  certiorari  or 
otherwise,  the  Court  or  Judge  to  which  such  appeal  is  made,  or  to 
which  such  application  has  been  made  upon  habeas  corpus,  or  by 
way  of  certiorari,  or  otherwise,  shall  dispose  of  such  appeal  or 
application  upon  the  merits,  notwithstanding  any  such  variance  or 
defect  as  aforesaid  ;  and  in  all  cases  where  it  appears  that  the 
merits  have  been  tried,  and  that  the  conviction,  warrant,  process, 
or  proceeding  is  sufficient  and  valid  under  this  section  or  otherwise, 
such  conviction,  warrant,  process,  or  proceeding  shall  be  affirmed, 
or  shall  not  be  quashed  (as  the  case  may  be),  and  such  Court  or 
Judge  may,  in  any  case,  amend  the  same  if  necessary,  and  any 
conviction,  warrant,  process,  or  proceeding  so  affirmed,  or  affirmed 
and  amended,  shall  be  enforced  in  the  same  manner  as  convictions 
affirmed  on  appeal,  and  the  costs  thereof  shall  be  recoverable  as  if 
originally  awarded." 

Now  do  l^ese  enactments,  or  any  of  them,  authorize  the  amend- 
ment asked  for,  and  to  strike  out  the  words  in  the  conviction  and 
warrant  "  with  hard  labour  ?" 

Under  sect.  23  last  mentioned,  I  can  understand  from  the  convic- 
tion and  warrant  that  they  were  made  for  an  offence  against  the 
provision  forbidding  the  sale  of  intoxicating  liquors  without  license, 
contrary  to  sect.  24  of  the  37  Vict,  c,  32,  O. ,  as  extended  and  made 
applicable  by  40  Vict.  c.  18,  s.  30,  O.,  to  the  County  of  Prince  Ed- 
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ward,  in  which  the  Temperance  Act  of  18C4  is  in  force,  which  is  an 
offence  within  the  jurisdiction  of  the  two  justices  who  made  the  same. 
And  I  think  there  was  evidence  to  prove  the  offence  ;  and  if  I  can 
understand  from  such  conviction  and  warrant  that  the  appropriate 
penalty  for  such  offence  wa8  intended  to  be  thereby  adjudged,  then 
I  am  not  to  hold  such  conviction  or  warrant  invalid  "  by  reason  of 
any  defect  in  form  or  substance." 

Can  I  understand  from  the  conviction  or  warrant  that  the  appro- 
priate penalty  for  such  offence  was  intended  to  be  thereby  adjudged  i 

If  hard  labour  should  have  been  imposed  ind  it  was  omitted,  ur 
if  thirty  days'  imprisonment  could  have  been  imposed  and  only  half 
that  time  was  given,  I  might  more  readily  understand,  I  think, 
that  the  appropriate  penalty  was  intended  to  be  adjudged  than 
where  the  contrary  was  the  case. 

If  double  the  appropriate  penalty  has  been  levied  by  distress,  or 
double  the  appropriate  imprisonment  has  been  suffered  by  the  de- 
fendant, it  is  hard  for  me  to  understand  that  these  very  acts  were 
not  intended  by  the  justices. 

If  the  conviction  shewed  that  it  was  made  under  a  particular  sec- 
tion of  an  Act  which  authorized  a  fine  of  ^20  or  imprisonment  for 
ten  days,  and  the  penalty  adjudged  was  $40  or  the  imprisonment 
thirty  days,  how  could  I  say  the  magistrate  intended  to  give  the  ap- 
propriate penalty  or  punishment  when  he  had  so  plainly  gone 
against  the  enactment  he  acted  upon  ?  • 

Then,  again,  if  the  statute  imposing  a  fine  does  not  say  how  it  is 
to  be  levied,  and  resort  is  to  be  had  to  32  &  33  Vict.  c.  31  s.  62,  as 
to  the  mode  of  enforcing  it,  and  if,  after  a  return  of  no  goods  to 
the  distress  warrant  is  made,  the  magistrate  adjudges  imprisonment 
for  six  months,  when  the  statute  says  it  should  not  exceed  three 
months,  it  is  almost  impossible  for  me  to  say  that  the  magistrate  in- 
tended to  award  the  appropriate  penalty  only. 

As  a  rule  it  may  be  said  that  justices  do  always  intend  to  give  the 
appropriate  judgment,  for  I  cannot  suppose,  and  do  not  suppose, 
that  they  intend  wilfully  to  abuse  their  office  by  passing  unjust  and 
illegal  sentences. 

If  I  am  to  adopt  that  as  a  rule,  I  ought  in  every  case  to  under- 
stand that  the  magistrate  intended  to  give  the  appropriate  penalty 
or  punishment,  however  widely  he  may  have  departed  from  the 
true  punishment. 
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But  is  that  the  rule  ?  Is  it  not  rather  this  ? — the  fine  should  be 
810,  the  justice  has  imposed  $20.  The  imprisonment  should  have 
been  ten  days,  the  magistrate  has  given  twenty  days.  Did  the 
justice  intend  to  impose  the  $20  fine,  or  the  twenty  days  imprison- 
ment ? 

If  he  did,  how  am  I  to  understand  that  he  did  not  intend  to 
do  it? 

I  do  understand  the  justices  here  did  intend  to  add  the  hard 
labour  to  the  imprisonment,  because  they  have  done  so  in  the  con- 
viction and  warrant  ;  but  I  believe  they  added  it  because  they  be- 
lieved it  to  be  the  appropriate  punishment,  and  that  they  would  not 
have  added  it  if  they  had  thought  they  had  not  the  power  to  do  it. 
Perhaps  by  some  straining  of  the  language  I  may  come  to  the  con- 
clusion that  the  justices  did  intend  to  adjudge  the  appropriate 
punishment.  But  that  conclusion  must  be  come  to,  it  seems  to  me, 
in  every  case,  however  wildly  the  magistrate  may  have  acted  or 
erred.  It  must  justify  every  act  but  an  illegal  and  perverse  abuse 
of  power  and  of  oflBce, 

Sub-sect.  2  of  that  section  goes  further,  and  it  requires  me  on  this 
habeas  corpus  and  certiorari  to  dispose  of  this  application  on  the 
merits,  notwithstanding  any  defect  in  form  or  substance  ;  and  when 
it  appears  the  merits  have  been  tried,  and  that  the  conviction  and 
warrant  are  sufficient  under  sect.  23  or  otherwise,  I  am  to  affirm 
them,  and  I  may  amend  the  same  if  necessary. 

I  feel  obliged  therefore  to  affirm  tlie  conviction  and  warant,  be- 
cause it  appears  to  me  the  merits  have  been  tried,  and  because  I 
have  come  to  the  conclusion  that  the  justices  did  intend  to  adjudge 
the  appropriate  penalty  or  punishment ;  and  that  being  the  case,  it 
is  right  I  should  amend  the  conviction  and  warrant  by  striking  out 
the  terms  of  hard  labour  as  accompanying  the  term  of  imprison- 
ment. 

I  can  make  that  amendment  without  difficulty  ;  but  if  the  justices 
had  a  discretion  as  to  the  amount  of  the  penalty,  for  instance,  to  ad- 
judge a  fine  of  not  more  than  §10,  and  they  had  awarded  $20,  how 
could  I  amend  such  an  adjudication  ?  I  could  not  fix  on  the  sum 
up  to  $10,  which  the  justices  would  have  imposed.  It  may  be  said 
that  if  they  gave  $20  they  certainly  would  have  given  $10,  but  how 
can  I  tell  that,  they  may  have  been  misled  in  some  way,  and  have 
believed  they  were  obliged  to  give  the  $20,  and  that  they  had  no 
discretion  to  make  the  sum  less  ;  and  there  would  be  a  still  greater 
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1878         difficulty  as  to  the  term  of  impriBonment,  if  a  mistake  were  made  as 

""^         to  it. 
RaaiMA 

V-  The  Judge  could  not  in  such  a  case  amend  the  conviction,  he 

*        should  have  power  to  remit  it  to  the  justices  for  correction  by 

WilBon,J.      y^^^^ 

So  f&r,  then,  I  am  of  opinion  the  conviction  and  warrant  are  m- 
valid  at  the  common  law  by  reason  of  the  prosecution  being  under 
the  Licensing  Acts,  while  the  offence  was  committed  in  contraven- 
tion of  the  Temperance  Act. 

And  I  have  very  grave  doubts  of  the  power  of  the  Ontario  Legis- 
lature to  enact  that  an  offence  against  the  Temperance  Act,  for 
which  there  are  special  proceedings  and  punishments  provided  by 
that  Act,  can  be  prosecuted  as  an  offence  against  the  Licensing  Acts 
and  punished  under  them,  and  more  especially  as  the  two  classes  of 
statutes  are  so  very  different  in  many  of  their  essential  enactments. 
But  I  do  not  give  any  further  opinion  upon  that  point.  I  assume 
for  this  case  that  such  a  statute  is  not  unconstitutional,  although,  as 
I  have  said,  I  do  most  certainly  doubt  it. 

Then  assuming  the  power  so  to  proceed  against  the  defendant,  I 
am  of  opinion  there  was  no  power  in  the  justices  to  impose  hard 
labour  on  the  defendant  during  his  imprisonment. 

But  under  40  Vict.  c.  18,  s.  23,  O. ,  and  its  sub-section,  it  may  be 
validated,  and  I  do  so,  and  it  may  be  affirmed,  and  I  do  so  by  strik- 
ing out  the  words  loith  hard  labour  from  the  conviction  and  warrant 
of  imprisonment. 

The  defendant  also  contended  that  his  imprisonment  was  illegal, 
because  he  had  appealed  to  the  Sessions.  That  is  the  proper  ap- 
peal under  the  Temperance  Act,  but  under  the  Licensing  Acts  the 
appeal  is  to  the  Judge  of  the  County  Court,  and  that  is  one  of  the 
difficulties  occasioned  by  the  strange  amalgamation  of  these  two 
very  different  kinds  of  statutory  provisions.  But  if  that  may  be 
done,  as  I  have  intimated  it  is  possible  it  may,  although  I  doubt  it, 
then  the  appeal  should  have  been  to  the  County  Court  Judge,  and 
not  to  the  General  Sessions,  which  is  the  appeal  the  defendant  has 
made,  and  I  therefore  hold  that  his  appeal  ii  no  appeal. 

As  to  the  defendant  having  a  sufficiency  of  goods,  and  therefore 
the  warrant  of  imprisonment  should  not  have  been  awarded  against 
him,  the  defendant  may  cure  that  at  any  time  by  paying  the  fine 
and  costs. 
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Ab  to  the  warrant  not  negativing  the  exceptions  under  the  section 
of  the  Act  upon  which  he  was  convicted,  that  may  also  bo  amended 
under  40  Vict.  c.  18,  s.  23  ;  but  if  the  conviction  is  amended  as 
before  mentioned,  the  warrant  by  33  Vict.  c.  27,  s.  2,  D. ,  is  not  to 
"  be  held  void  by  reason  of  any  defect  therein,  provided  it  be 
therein  alleged  that  the  party  has  been  convicted,  and  there  be  a 
good  and  valid  conviction  to  sustain  the  same. " 

I  have  now  answered  the  whole  of  the  objections,  and  the  result 
is,  that  the  application  to  discharge  the  defendant  from  custody 
must  be  discharged. 
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ONTARIO  HIGH  COURT  OF  JUSTICE- 
QUEEN'S  BENCH  DIVISION. 

Regina  r.  Bennett. 

["Reported  1  Ontario  Reporta,  41^. "l 
Justices  of  Peace,  power  to  appoint — B.  N.  A.  Act,  s.  92,  stib-s.  H. 

The  right  of  the  Provincial  Legislatures  to  legislate  in  relation  to 
the  administration  of  justice  includes  a  right  to  make  provi- 
sion for  the  appointment  of  Police  Magistrates  and  Justices  of 
the  Peace,  by  the  Lieutenant-Governor.  (1) 

The  defendant,  Robert  Bennett,  was  convicted  before 
William  Hixon  Young,  Police  Magistrate,  at  Milton,  on 
the  20th  July,  1882,  for  having  at  the  village  of  George- 
town, between  the  Ist  May  and  16th  June,  to  wit,  on  16th 
June  last  past,  unlawfully  sold  intoxicating  liquor,  con- 
trary to  the  provisions  of  the  Canada  Temperance  Act, 
1878 ;  and  he  was  adjudged  to  pay  the  sum  of  850  and 
$0.65  costs,  to  be  levied  by  distress  and  sale  of  goods  and 
chattels,  and  in  default  of  sufficient  distress  to  be  im- 
prisoned in  the  common  gaol  of  the  county  for  the  space 
of  two  months  at  hard  labour. 

The  information  on  which  the  conviction  was  based,  as 
far  as  material,  was  as  follows  :  "  That  he  (the  informant) 
hath  just  cause  to  suspect  and  believe,  and  doth  suspect 
and  believe  that  Robert  Bennett  .  .  .  within  the  space 
of  thirty  days  last  past  to  wit,  on  *  or  about  the  15th 
and  16th  days  of  June  last  past,  at  the  village  of  George- 
town, in  the  County  of  Halton,  did  keep,  sell,  trade,  and 
otherwise  unlaw^f  ully  dispose  of  intoxicating  liquors,  con- 

(1)  [See  Begina  v.  Horner,  ante,  p.  317.] 
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trary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided." After  the  evidence  had  all  been  givan  and  excep- 
tion had  been  taken  to  the  information  on  the  ground  that 
it  contained  more  than  one  charge  or  offence,  and  that  the 
time  of  committing  the  same  was  not  stated  with  sufficient 
clearness,  the  magistrate  reserved  his  decision  until  the 
20th  July,  1882,  when  he  amended  the  information,  with- 
out the  informant  having  been  re-sworn,  so  us  to  read  as 
follows,  after  the  asterisk  (*)  in  the  information,  as  above 
stated :  "The  16th  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-two,  at  the  Vil- 
lage of  Georgetown,  in  the  County  of  Halton,  aforesaid, 
did  unlawfully  sell  intoxicating  liquor,  contrary  to  the 
form  of  the  Canada  Temperance  Act,  1878,  in  such  case 
made  and  provided."  ^  • 

The  conviction,  depositions,  and  information  were  re- 
turned into  this  Court  under  a  writ  of  certiorari,  and  on 
notice  of  motion  the  Court  was,  on  the  19th  day  of  Sep- 
tember, moved  on  behalf  of  the  defendant  Bennett  to 
quash  the  conviction,  on  nine  grounds  of  which  the 
eighth  was  as  follows : — 

8.  The  convicting  magistrate  was  not  a  duly  authorized 
magistrate,  because  the  Government  of  Ontario,  by  whom 
he  was  appointed,  had  no  power  to  appoint  police  magis- 
trates ;  and  in  any  event  there  was  no  power  or  authority 
to  appoint  a  police  magistrate  for  the  County  of  Halton, 
for  which  the  said  convicting  magistrate  was  appointed. 


1882 

IlEGIKA 

I'. 

Bknnktt. 

Statement. 


:]i^i 


Mr.  McCarthy,  Q.C.  (Mr.  FuUerton  with  him),  for  the 
motion.     :,-    •     .*       •    r      , ,, 

The  Magistrate  was  not  duly  appointed.  The  appoint- 
ment of  magistrates  is  a  prerogative  of  the  Crown — Jones 
V.  Willianu  (1), — and  has  not  been  delegated  to  the  Pro- 
vincial Legislatures.     Sect.  65  of  the  B.  N.  A.  Act  has 


(1)  3  B.  &  C.  762. 


636 


ONTARIO  HIGH  COURT  OF  JUSTICE — 


1882 

BKaiKA 
V. 

Bbnnbtt. 

Arouhbmt. 


reference  to  executive,  not  judicial  officers.  The  Magis- 
trate is  not  a  Provincial  Officer  within  the  meaning  ot 
sub-s.  4,  8.  92  of  that  Act,  nor  a  part  of  the  "constitution, 
maintenance,  or  organization  of  the  Court "  of  sub-s.  14. 
And  the  power  not  having  been  delegated  to  the  Lieu- 
tenant-Governor in  Council,  remains  in  the  Governor- 
General.  The  Queen  v.  Meno  (1),  is  clearly  distinguish- 
able. In  that  case  the  Police  Magistrate  was  appointed 
by  the  Governor-General,  under  28  Vict.  c.  20,  and  the 
Ontario  Act  31  Vict.  c.  17  merely  continued  that  Act  in 
force,  as  was  competent,  as  it  related  to  the  administra- 
tion of  justice.  The  Magistrate  remained  in  power  by 
force  of  his  previous  appointment.  The  question  is  the 
same  as  that  considered  in  Lenoir  v.  Ritchie  (2),  as  to  the 
right  to  appoint  Queen's  Counsel. 

Mr.  Irving,  Q.C.,  contra. 

In  order  to  question  the  appointment  of  the  Police 
Magistrate,  the  defendant  has  produced  the  Order  in 
Council,  shewing  his  appointment  by  the  Lieutenant- 
Governor,  which  appointment  was  made  in  pursuance  of 
R.  S.  0.,  c.  72,  and  the  41  Vict.  c.  4,  0.  These  statutes 
are  intra  vires  of  the  Legislature  of  Ontario.  The  magis- 
tracy were  appointed  by  provincial  authority  under 
statutes  passed  by  the  Province  of  Upper  Canada,  after- 
wards in  the  former  Province  of  Canada.  Police  magis- 
trates were  appointed  under  powers  contained  in  the 
statute,  introducing  municipal  institutions.  See  12  Vict. 
c.  71,  s.  7.  These  powers  having  been  exercised  by  pro- 
vincial authority,  in  pursuance  of  statutes  in  that  behalf, 
at  the  time  of  Confederation,  would  fall  within  the  distri- 
bution of  powers  made  by  the  B.  N.  A.  Act — see  Slavin 
V.  Orillia  (3),  and  having  been  exercised  in  that  part  of 

(1)  4  Pr.  Rep.  Ont.,  281 ;  arUc,  vol.  1,  p.  810. 

(2)  3  Can.  S.  C.  R.  575 ;  atUe,  vol  1,  p.  488. 

(3)  36  U.  0.  Q.  B.  159,  175 ;  ante,  vol.  1,  p.  688. 
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Canada,  now  Ontario,  become  part  of  the  powers  of  the 
Legislature  of  Ontario,  falling  under  sections  65  and  92, 
sub-sections  4,  8,  and  14.  See  also  Queen  v.  Reno  (1). 
The  power  of  the  Lieutenant-Governor  of  Ontario  to 
appoint  the  magistracy  rests  upon  different  grounds  from 
that  which  the  Supreme  Court  question  in  the  case  of 
Queen's  Counsel  appointed  in  Nova  Scotia,  in  Lenoir  v. 
Ritchie  (2).  There  it  was  said  that  as  the  Crown  had 
never  by  Act  of  the  Provincial  Parliament  detached  from 
the  prerogative  of  the  Crown  the  appointment  by  the 
Lieutenant-Governor  of  Nova  Scotia  of  Queen's  Counsel, 
such  appointment  still  remained  as  part  of  the  preroga- 
tive of  the  Crown,  exerciseable  by  the  Governor-General 
of  Canada  only.  But  in  the  case  now  under  considera- 
tion the  Parliament  of  the  Province  of  Upper  Canada, 
and  afterwards  of  the  Province  of  Canada,  having  legis- 
lated on  the  subject  of  the  magistracy,  so  as  to  detach  the 
appointment  of  Justices  of  the  Peace  from  the  Crown,  as 
matter  of  prerogative,  in  favour  of  the  Lieutenant-Gov- 
ernor, or  Governor  of  the  said  Province,  respectively,  the 
power  of  their  appointment  falls  under  the  powers  of 
the  Province  of  Ontario,  by  virtue  of  the  sections  of  the 
B.  N.  A.  Act  before  mentioned. 

Cameron,  J.: — 

The  above  nine  objections  may  be  conveniently  ar- 
ranged under  the  following  heads,  or  questions  : 

1.  Is  the  information  defective  and  invalid  so  as  not  to 
support  a  conviction  ? 

2.  If  80,  had  the  Magistrate  power  to  cure  the  defect 
by  allowing  the  amendment  that  was  made ;  and  if  he 
had  the  power  at  all,  had  he  power  to  make  it  after  the 
evidence  had  been  all  taken,  without  reswearing  the 
informant  and  hearing  the  charge  in  the  amended  form  ? 
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(1)  4  Pr.  Rep.  281 ;  ante,  vol.  1,  p.  810. 

(2)  3  Can.  Sup.  C.  B.  676 ;  anU,  vol  1,  p.  488. 
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3.  Is  the  conviction  bad  for  want  of  certainty,  precise- 
ness,  or  particularity  in  the  statement  of  the  offence  ? 

4.  Was  there  evidence  of  the  charjre  sufficient  to  make 
out  a  prima  facie  case  to  be  considered  by  the  Magistrate ; 
and  if  so,  was  it  rebutted  so  as  to  leave  no  conflict  of 
evidence  on  which  he  could  exercise  his  judgment  ? 

5.  Was  the  Magistrate  qualified  to  act,  or,  in  other 
words,  was  he  a  magistrate  at  all  ? 

[The  learned  Judge,  after  discussing  the  first  four  of 
the  above  questions,  as  to  the  fifth,  continued  as  follows, 
p.  458 :] 

The  only  remaining  question  is,  the  status  of  the  Police 
Magistrate.  This  involves  the  important  constitutional 
question,  in  which  Government  and  Legislature  rests  the 
power  of  appointing  or  making  laws  for  the  appointment 
of  Police  Magistrates  and  other  Justices  of  the  Peace. 

The  first  Act  of  the  Legislature  respecting  the  appoint- 
ment of  Justices  of  the  Peace  since  the  creation  of  the 
new  constitution  of  the  Dominion  and  Provinces  under 
the  B.  N.  A.  Act,  1867,  was  passed  at  the  first  session  of 
the  Local  Legislature,  on  the  4th  March,  18G8.  I  was 
then  a  member  of  the  Executive  Council  of  this  Province, 
which  was  responsible  for  thf  introduction  of  the  bill 
that  afterwards  passed  into  an  Act  of  the  Legislature. 
The  B.  N.  A.  Act  made  no  express  provision  on  the  sub- 
ject of  the  appointment  of  Justices  of  the  Peace,  or  any 
oflicer  connected  with  the  administration  of  justice  in- 
ferior or  subordinate  to  the  Judges  of  the  Superior  and 
County  Courts.  ^B'rom  the  increase  in  the  population  in 
the  old,  and  the  settlement  of  new  portions  of  the 
country,  it  was  necessary  that  provision  should  be  made 
for  the  appointment  of  Justices  of  the  Peace,  as  it  was 
conceived  that  without  legislation  there  was  no  power  of 
appointment  resting  in  the  Lieutenant-Governor  or  in  the 
Governor-General.    From  the  absence  of  express  provi- 
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sion  in  the  B.  N.  A.  Act,  and  the  vesting  in  the  Local 
Legislature  of  the  Province  tlio  exclusive  power  to  make 
laws  in  relation  to  the  administration  of  justice  in  the 
Province,  including  the  constitution,  maintenance,  and 
organization  of  Provincial  Courts,  both  of  civil  and  crimi- 
nal jurisdiction,  it  was  conceived  the  power  to  pass  such 
a  law  must  rest  exclusivjly  with  the  Local  Legislature. 
The  view  that  the  Executive  Council  as  a  whole,  or  any- 
individual  meuber  of  it  entertained,  leading  to  the  intro- 
duction of  the  enactment,  is  of  no  consequence  if  the  Act 
is  in  fact  ultra  vires,  and  I  merely  refer  to  that  view  as 
indicating  the  fjuestion  now  raised  was  present  to  the 
mind  of  the  framers  of  the  Act,  and  it  is  only  reasonable 
to  assume  it  was  present  to  the  Governor-General  of  the 
Dominion  when  the  Act  was  communicated  to  him,  and 
not  disallowed  under  the  power  of  disallowance  vested  in 
him  under  section  90  of  the  B.  N.  A.  Act. 

I  assume  there  is  no  doubt  that  the  appointment  of 
Justices  of  the  Peace  was  by  prerogative  in  the  Crown ; 
but  the  Legislature  of  Upper  Canada  and  the  Parliament 
of  the  Province  of  Canada  have  assumed,  without  the 
power  so  to  do  having  heretofore  been  questioned,  to 
legislate  in  reference  to  their  jurisdiction  and  qualifica- 
tion. 

By  the  1st  Vict.  c.  11,  s.  7,  the  Legislature  of  Upper 
Canada  gave  jurisdiction  to  Justices  appointed  in  and  for 
one  county  in  other  counties  for  the  special  purposes  of 
the  Act,  and  thereby  virtually  appointed  Justices  of  the 
Peace  in  counties  to  which  their  commissions  did  not 
extend.  By  6  Vict.  c.  3,  s.  1,  it  was  provided  that  all 
Justices  of  the  Peace  should  bo  of  the  most  sufficient 
persons  dwelling  in  the  district  or  counties,  and  no  one 
should  be  a  Justice  not  possessed  of  a  certain  property 
qualification,  whereby  the  prerogative  of  the  Crown  was 
limited  in  the  choice  of  Justices  of  the  Peace ;  and  by 
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sect.  1  of  c.  101,  Con.  Stat.  C,  power  was  given  to  the 
Governor-General  in  Council  to  appoint  Justices  of  the 
Peace  for  remote  parts  of  the  Province  not  included  with- 
in the  limits  of  any  district  or  county. 

It  is  thus  manifest  that  the  legislation  that  is  now 
complained  of,  as  not  being  within  the  proper  competency 
of  the  Legislature  of  Ontario,  was  not  originated  since 
Confederation  with  the  latter  Legislature. 

In  Lenoir  v.  Ritchie  (1),  it  was  held  by  a  majority  of 
the  Judges  of  the  Supreme  Court,  that  it  was  not  compe- 
tent to  the  Legislature  of  the  Province  of  Nova  Scotia  to 
pass  an  Act  to  authorize  the  Lieutenant-Governor  to 
appoint  Queen's  Counsel,  giving  to  such  counsel  prece- 
dence over  Queen's  Counsel  previously  appointed  bv  Tie 
Governor-General,  or  precedence  at  all  over  such  counsel ; 
and  this  case  was  relied  upon  in  support  of  the  contention 
presented  on  behalf  of  the  defendant  in  the  present  case, 
that  the  Legislature  of  this  Province  had  not  power  to 
pass  the  9th  section  of  the  Act,  41  Vict.  c.  4,  authorizing 
the  Lieutenant-Governor  in  Council  to  appoint  a  Police 
Magistrate  for  a  county,  and  that  the  appointment  of  Mr. 
Young  as  Police  Magistrate  in  and  for  the  County  of 
Halton  was  invalid,  and  consequently  the  conviction 
made  by  him  of  the  defendant  was  totally  void.  But  the 
cases  are  distinguishable. 

The  status  of  Queen's  Counsel  is  one  of  mere  honour 
and  dignity,  and  not  necessarily  connected  with  the 
administration  of  justice.  Their  creation  therefore  is  not 
in  terms  by  the  B.  N.  A.  Act  assigned  to  the  Local  Gov- 
ernment or  Legislature,  but  pertains  to  the  prerogative  of 
Her  Majesty  since  as  it  did  before  Confederation. 

In  Chitty  on  Prerogatives,  it  is  stated  at  p.  118 :  "To- 
the  Crown  belongs  the  prerogative  of  raising  practition- 
ers in  the  Courts  of  justice  to  a  superior  eminence  by 

(1)  3  Can.  S.  C.  R.  575 ;  ante,  vol.  1,  p.  488. 


queen's  bench  division. 


641 


nere  honour 


constituting  them  Serjeants,  etc.,  or  hy  granting  letters 
patent  of  precedence  to  such  barristers  as  His  Majesty 
thinks  proper  to  honour  with  that  mark  of  distinction, 
whereby  they  are  entitled  to  such  rank  and  preaudience 
as  are  assigned  in  their  respective  patents." 

The  office  of  Police  Magistrate  is  the  simple  creation  of 
an  Act  of  the  Legislature,  and  in  creating  the  office  it  had, 
when  not  in  conflict  with  the  express  or  implied  powers 
of  such  Legislature,  or  in  excess  thereof,  the  right  to 
determine  how  the  appointment  should  be  made.  The 
power  of  appointment  un  '  r  the  Act  in  question  is  given 
to  the  Lieutenant-Gover  lor  in  Council,  as  the  power  was 
given  under  cap.  10'  jf  Con.  Str^o.  C,  to  the  Governor- 
General  in  Council,  to  app-  int  magistrates  or  justices  of 
the  peacj  under  that  Ac\.  in  the  judgment  of  Mr.  Jus- 
tice Tascheveau,  the  distinction  between  the  Governor- 
General  acting  solely  as  the  representative  of  Her  Majesty 
and  the  Governor- General  in  Council  is  pointed  out. 

In  reference  to  the  disallowance  of  Acts  passed  by  the 
Local  Legislatures,  he  says  at  page  624  :  "The  power  of 
veto  is  given  to  the  Governor-General  in  Council,  not  to 
the  Governor-General  himself.  And  it  cannot  be  con- 
tended that  the  Governor-General  in  Council  is  the  Queen 
or  the  representative  of  the  Queen,  or  that  the  Governor- 
General  in  Council  exercises  the  prerogatives  of  the 
Queen,  or  can  give,  directly  or  indirectly,  to  any  person 
or  public  body  the  right  to  exercise  such  prerogatives 
(Of  course,  I  speak  here  only  of  the  power  to  grant 
dignities  and  honours.)  The  Governor-General,  alone, 
exercises  the  prerogatives  of  the  Queen  in  her  name  in 
all  the  cases  in  which  such  prerogatives  can  be  exercised 
in  the  Dominion  by  any  one  else  than  Her  Maje.sty  her- 
self." 

Of  course,  the  learned  Judge  is  treating  the  Governor- 
General  in  Council  as  acting  upon  the  advice  of  the 
41 
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Council,  the  members  of  which  are  responsible  under  our 
Constitution  to  Parliament  for  their  advice  as  shewn  by 
the  action  following,  or  the  result  of  such  advice  t  while 
in  the  exercise  of  pure  matters  of  prerogative,  as  dis- 
tinguished from  acts  indicating  or  carrying  into  effect  the 
policy  of  the  Government,  he  acts  of  his  own  mere 
motion,  independently  of  or  even  against  the  advice  of 
the  Privy  Council,  if  he  has  chosen  to  consult  them  upon 
the  subject.  The  learned  Judge,  too,  in  using  the  lan- 
guage I  have  quoted,  was  doing  it  for  the  purpose  of 
shewing  that  the  fact  of  an  Act  of  the  Local  Legislature 
not  having  been  disallowed  by  the  Governor  in  Council 
could  not  be  taken  as  an  indication  that  Her  Majesty  had 
thereby  impliedly  consented  to  any  curtailment  or  trans- 
fer of  the  right  of  exercise  of  the  royal  prerogative,  that 
such  Act  might  work,  and  in  that  view  does  not  support 
the  contention  that  an  interference  with  the  prerogative, 
in  respect  of  the  appointment  of  justices  of  the  peace  by 
former  legislation,  which  had  not  actually  received  Her 
Majesty's  sanction,  could  be  accepted  as  an  indication  of 
Her  Majesty's  concurrence  in  such  legislation,  so  as  to 
render  valid  an  appointment  made  thereunder  by  an 
authority  not  having  the  power  or  right  m  the  special 
case  to  use  the  royal  prerogative. 

But,  in  my  opinion,  justices  of  the  peace  are  part  of 
the  system  of  the  administration  of  justice  in  the  Prov- 
ince, and  therefore  under  sub-section  14  of  section  92  of 
the  B.  N.  A.  Act  the  right  to  legislate  as  to  their  appoint- 
ment is  expressly  conferred  upon  the  Legislature  of  the 
Province ;  and  therefore  Mr.  Young  was  duly  appointed 
Police  Magistrate  for  the  County  of  Halton. 

This  view  is  supported  by  the  provision  contained  in 
section  96,  giving  the  appointment  of  Judges  of  the 
Superior,  District,  and  County  Courts  to  the  Governor- 
General,  and  no  provision  being  made  for  the  appoint- 
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ment  of  any  subordinate  officer  or  authority  in  connection 
with  the  administration ;  indicating  that  the  intention 
of  the  Imperial  Parliament,  under  the  assignment  of 
the  power  to  make  laws  relating  to  the  administration 
of  justice  to  the  Local  Legislature,  was  to  give  such  Legis- 
lature full  power  to  legislate  as  to  the  appointment  of 
all  officers  connected  with  the  administration,  except  the 
Judges  in  respect  tc  whose  appointment  the  appointing 
power  was  expressly  indicated. 

The  same  question  was  raised  in  the  Supreme  Court  of 
Nova  Scotia,  in  the  case  of  Gardner  v.  Parr  (1),  but  was 
not  decided,  or,  at  least,  in  the  reasons  for  the  decision 
given  the  Court  did  not  refer  to  the  question  of  the  legis- 
lative power,  and  dismissed  the  appeal  on  the  merits. 
The  case  does  not,  therefore,  afford  any  assistance  in  the 
present  case. 

The  conviction  is  not  open  to  the  objections  alleged 
against  it,  except  those  relating  to  the  insufficiency  of  the 
evidence  to  establish  that  the  offence  charged  was  an 
offence  at  all  within  the  County  of  Halton;  or,  if  an 
offence,  that  there  had  been  any  reasonable  evidence  be- 
fore the  magistrate  to  sustain  it.     On  these  latter  grounds 

it  must  be  quashed. 
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ONTARIO  HIGH  COURT  OF  JUSTICE- 
QUEEN'S  ^ENCH  DIVISION. 

Regina  v.  O'Rourke. 

[Be.ported  1  Ontano  Eeports,  4^4-ll 
Criminal  law — Selectioti  of  jurors — SS-SS  Vict  c.  S9,  s.  44t  -D. 

By  a  Dominion  Statute  "  for  avoiding;  doubt "  it  was  declared  and 
enacted  "that  every  person  qualified  and  summoned  as  a 
Grand  Juror  or  a  Petit  Juror  in  criminal  cases,  according 
to  the  laws  which  may  be  then  in  force  in  any  Province  of 
Canada,  shall  be  and  shall  be  held  to  be  duly  qualified  to  serve 
as  such  Juror  in  that  Province,  whether  such  were  laws  passed 
before  or  be  passed  after  the  coming  into  force  of  the  B.  N.  A. 
Act,  1867 — subject  always  to  any  provision  in  any  Act  of  the 
Parliament  of  Canada,  and  in  so  far  as  such  laws  are  not  incon- 
sistent with  any  such  Act ;"  Acts  were  afterwards  passed  by 
the  Ontario  Legislature  changing  the  mode  of  selecting  jurors 
in  that  Province  : 

Held,  that  the  Dominion  enactment  was  not  an  unconstitutional 
delegation  of  legislative  authority  and  was  not  vitra  vires,  and 
that  a  selection  of  jurors  made  in  the  manner  prescribed  by 
the  Ontario  Acts  was  valid  for  the  purpose  of  a  criminal  trial. 

The  prisoner  was  indicted  for  murder,  and  pleaded  oot 
guilty,  and  at  the  trial  before  Cameron,  J.,  at  Milton,  and 
upon  the  empannelling  of  a  jury  for  his  trial,  he  chal- 
lenged the  array  of  the  said  panel,  because,  he  said,  the 
array  of  the  said  panel  was  arrayed  and  returned  by 
George  Crawford  McKindsey,  then  and  at  the  time  of  the 
making  of  the  said  array  sheriff  of  the  County  of  Halton; 
and  because  said  panel  was.  though  duly  selected  from 
certain  persons  in  the  county,  designated  by  and  selected 

*  Present :— Haqabtt,  C.  J.,  and  Abuoub  and  Camkbon,  J  J. 
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in  accordance  with  the  provisions  of  the  Revised  Statutes 
of  the  Province  of  Ontario,  and  the  said  statutes  were 
ultra  vires  and  void,  to  wit,  c.  48  Revised  Statutes  of 
Ontario,  and  other  statutes  of  Ontario  amending  the 
same,  to  wit,  42  Vict.  c.  14 ;  44  Vict.  c.  6 ;  and  that  said 
panel  was  not  selected  in  accordance  with  any  section  of 
any  statute  of  the  Dominion  of  Canada,  which  the  Parlia- 
ment of  the  Dominion  of  Canada  had  power  to  pass;  and 
because  the  selection  and  choosing  of  jurors  in  criminal 
cases  was  a  part  and  parcel  of  the  procedure  in  criminal 
cases,  and  the  Parliament  of  the  Dominion  of  Canada 
alone  had  jurisdiction  in  matters  of  procedure  in  criminal 
cases  under  the  provisions  of  the  British  North  America 
Act ;  and  the  said  Parliament  of  Canada  had  no  author- 
ity to  delegate  the  powers  which  it  had  to  legislate  in  re- 
gard to  procedure  in  criminal  cases  to  the  Provincial  Legis- 
lature of  any  Province,  or  to  any  other  body  whatsoever : 
wherefore  the  prisoner  said  that  the  above-mentioned 
statutes  of  the  Province  of  Ontario,  and  s.  44  of  c.  29  of 
32-33  Vict.  D.,  were  ultra  vires  and  void,  and  that 
said  panel  was  improperly  selected  and  chosen,  and  that 
the  said  prisoner  had  not  a  jury  empannelled  from  the 
body  of  the  county  on  which  he  could  put  himself  upon 
his  trial,  as  by  law  he  was  entitled  to  have ;  and  the 
prisoner  further  said  that  the  said  panel  was  not  selected 
by  the  selectors  chosen  by  law,  in  this,  that  John  Dewar, 
Esq.,  Clerk  of  the  Peace  of  the  said  County  of  Halton, 
was  not  one  of  the  selectors  on  the  second  selection  when 
the  jury  list,  from  which  the  said  panel  was  taken,  was 
made  up,  as  by  law  he  should  have  been ;  and  in  this,  that 
in  the  first  selection  of  jurors  from  the  different  town- 
ships in  said  county,  only  certain  persons,  whose  names 
commenced  with  certain  letters,  were  chosen,  or  could 
have  been  chosen,  under  the  said  statute ;  whereas  other 
persons,  whose  names  commenced  with  other  letters,  lived 


1882 
Rbgina 

V. 
O'ROUBKK. 

Statement. 


I:  ■ 


1882 
Regina 

V. 
O'ROCRKB. 

Statement. 


646 


ONTARIO  HIOH  COURT  OF  JUSTICE — 


in  said  townships,  and  were  liable  to  be  selected,  and 
could  have  been  chosen  as  jurors;  all  the  said  proceedings 
having  been  taken  and  had  under  the  laws  and  statutes 
of  the  Province  of  Ontario.  .         . 

To  this  challenge  the  Crown  demurred,  and  the  prisoner 
joined  in  the  demurrer,  and  thereupon  the  Court  ad- 
judged and  determined  that  the  said  challenge  of  the 
prisoner  to  the  array  of  the  said  panel  was  not  sufficient 
in  law  to  quash  the  array  of  the  said  panel,  and  it  was 
adjudged  and  ordered  that  the  said  array  of  the  said 
panel  should  be  affirmed. 

The  said  panel  was  thereupon  duly  sworn,  and  having 
duly  tried  the  said  prisoner,  duly  found  him  guilty  of  the 
felony  of  which  he  was  indicted,  and  the  prisoner  was 
thereupon  sentenced  to  death ;  and  the  said  learned  Judge 
thereupon  reserved  the  question  of  the  validity  of  the 
said  challenge  for  the  consideration  of  the  Justices  of  the 
Common  Pleas  Division  of  the  High  Court  of  Justice, 
under  Con.  Stat.  U.  C.  s.  112,  who,  after  consideration 
thereof,  held  that  the  validity  of  the  said  challenge  was 
not  a  matter  that  could  be  reserved  under  that  Act  (1). 
The  prisoner  thereupon  applied  for  and  obtained  a  writ 
of  error  upon  the  fiat  of  the  Attorney-General,  which  said 
writ  was  issued  from  the  office  of  the  Registrar  of  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice,  and 
was  addressed  "  To  our  Justices  of  Oyer  and  Terminer  for 
our  County  of  Halton  assigned  to  deliver  the  gaol  of  the 
said  county  of  the  prisoners  therein  being,  and  also  to 
hear  and  determine  all  felonies,  trespasses  and  other  evil 
doings  within  the  said  county." 

Under  the  said  writ  the  prisoner  assigned  the  following 
matters  for  error :  that  the  indictment  and  the  record  and 
the  matter  therein  contained  were  not  sufficient  in  law  to 
warrant  the  judgment  against  him  or  to  convict  him  of 

(1)  [See  the  judgment  of  the  Common  Fleas  Division,  poit,  p.  659]. 


QUEEN  S  BENCH  DIVmiON. 


647 


the  said  felony  and  murder :  that  the  jurors  composing 
the  panel  summoned  at  the  sittings  of  the  High  Court 
for  the  trial  of  civil  and  criminal  cases  held  at  Milton,  in 
the  said  County  of  Halton,  at  which  the  said  prisoner 
was  tried  and  convicted,  were  selected  and  chosen  under 
the  Ee vised  Statutes  of  Ontario  c.  48,  c.  14  of  42  Vict., 
and  c.  6  of  44  Vict.,  and  were  selected  from  persons  in 
the  several  municipalities  forming  the  County  of  Halton, 
Trhose  names  began  with  a  particular  letter  of  the  alpha- 
bet, determined  upon  for  the  respective  municipalities 
by  the  county  selectors,  as  provided  for  by  sub-section  3 
of  section  11  of  the  said  Act,  42  Vict.  c.  14 ;  and  that 
John  Dewar,  Esq.,  Clerk  of  the  Peace,  was  not  present 
at  or  acting  as  a  selector  of  the  persons  to  compose  the 
jurors  for  the  said  county,  as  he  should  have  been  under 
sect.  5  of  the  Statutes  of  the  Province  of  Canada,  c.  44, 
26  Vict.,  and  c.  31  of  the  Con.  Stat.  U.  C.  sect.  51,  nor 
could  he  be  allowed  to  be  present  and  act  as  a  selector 
under  the  said  Statutes  of  Ontario ;  that  the  selection  so 
made,  not  being  from  the  body  of  the  county,  nor  in 
accordance  with  the  law  before  the  B.  N.  A.  Act  came 
into  force,  nor  with  any  Act  of  the  Parliament  of  the 
Dominion  of  Canada  passed  since,  which  the  said  Do- 
minion Parliament  had  power  to  pass,  was  invalid,  and  the 
Acts  of  the  Parliament  of  the  Province  of  Ontario,  in  so 
far  as  they  related  to  the  selection  of  jurors  for  the  trial 
of  criminal  cases  were  ultra  vires  and  void,  and  the  Act 
of  the  Parliament  of  Canada,  32-33  Vict.  c.  29,  in  so  far 
as  it  related  to  and  made  qualified  as  jurors  persons 
qualified  and  summoned  as  grand  and  petit  jurors  in 
criminal  cases,  according  to  the  laws  which  might  be 
then  in  force  in  any  Province  of  Canada,  whether  such 
were  laws  passed  before  or  should  be  passed  after  the 
coming  into  force  of  the  B.  N.  A.  Act  1 867,  that  is  to  say, 
sect.  44  of  the  said  Act,  was  ultra  vires,  as  delegating  tc 
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BxoiMA  which  by  the  said  B.  N.  A.  Act  belonged  to,  and  must  have 

O'BouBKK.  ^6Q  determined  by,  the  Parliament  of  the  Dominion. 

StatmTent.  Upon  these  matters  of  error  so  assigned  issue  was 

—  joined. 

Mr.  N.  Murphy,  for  the  prisoner. 

The  Dominion  Legislature  and  the  Local  Legislatures 
possess  only  the  powers  conferred  on  them  by  the  B.  N.  A, 
Act.  By  sect.  91  of  that  Act  the  Dominion  Legislature 
has  exclusive  authority  over  all  matters  coming  within 
the  classes  of  subjects  enumerated  in  the  sub-sections  of 
that  section.  By  sub-sect.  27  the  criminal  law,  except 
the  constitution  of  Courts  of  criminal  jurisdiction,  but 
including  the  procedure  in  criminal  matters,  is  assigned 
exclusively  to  the  Domi'  .on  Parliament.  Section  92, 
sub-sect.  14,  confirms  this.  Is  the  selection  of  jurors  a 
matter  of  procedure  or  of  the  constitution  of  the  Courts  ? 
The  old  writ  of  venire  facias,  by  which  juries  are  sum- 
moned, is  called  a  process  for  summoning  a  jury.  In 
Chitty's  Criminal  Law  process  is  defined  to  be  the  name 
of  proceedings  to  summon  juries,  witnesses,  and  the  like. 
See  also  3  Blackstone's  Com.  279 ;  4  Blackstone's  Com.  350. 
The  Criminal  Procedure  Act,  32-33  Vict.  c.  29,  D.,  deals 
with  the  right  of  challenge  a  prisoner  may  exercise,  and  in 
a  capital  case  like  this  allows  him  twenty  peremptory  chal- 
lenges. Is  not  this  a  matter  of  the  selection  of  a  jury  ? 
If  so,  is  not  the  selection  ab  initio  ad  /inem  a  matter  of 
procedure  ?  If  not,  where  is  the  line  to  be  drawn — 
where  constitution  ceases  and  procedure  commences? 
The  Local  Legislature  could  not  say  that  the  prisoner 
could  only  challenge  six  persons  peremptorily,  or  that 
six  jurors  only  should  be  empannelled  in  criminal  cases. 

Under  the  B.  N.  A.  Act  the  appointment  of  Judges  rests 
with  the  Dominion  Govemmeni    Jurors  are  judges  of 
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the  facts.    The  Dominion  Legislature  could  not  delegate        1882 
its  powers  so  as  to  empower  the  Local  Government  to      rboina 
appoint  Judges.    The  selection  and  number  of  grand    o'Rouhke. 
jurors  seem  to  be  conceded  as  a  matter  of  criminal  pro-    abgumknt. 
cedure ;  for  although  the  Local  I;egislature  by  c.  13  of 
42  Vict,  limited  the  number  of  grand  jurors  to  fifteen, 
the  proclamation  of  the  Lieutenant-Governor  necessary  to 
call  the  Act  into  force  was  never  issued. 

Should  the  selection  of  jurors  be  a  matter  of  procedure, 
as  by  the  judgment  of  Wilson,  C.J.,  in  Reg.  v.  O'Bourke 
(1)  it  appears  to  be,  the  first  question  is,  had  the  Do- 
minion Legislature  power  to  pass  sect.  44  of  c.  29,  32-33 
Yict.  ?  And  the  second  question  is,  are  the  Acts  of  the 
Local  Legislature  inconsistent  with  the  laws  of  the 
Dominion  ? 

The  B.  N.  A.  Act  being  the  source  from  which  all 
powers  that  can  be  exercised  either  by  the  Dominion  or 
Local  Legislatures  are  derived,  and  that  Act  not  having 
given  to  any  of  the  Legislatures  any  authority  to  dele- 
gate their  powers,  all  powers  conferred  upon  them  by 
that  Act  should  be  exclusively  exercised  by  those  upon 
whom  they  are  conferred.  The  Dominion  Legislature 
cannot  confer  any  powers  upon  the  Local  Legislature,  nor 
can  they,  by  a  delegation,  shirk  the  responsibilities  which 
are  cast  upon  them  by  the  B.  N.  A.  Act.  It  was  more 
than  suggested  in  the  judgment  in  Reg.  v.  O'Rourke  (1), 
that  sect.  44  c.  29,  did  not  delegate  powers,  but  adopted 
laws  passed,  or  to  be  passed,  by  the  Local  Legislatures. 
An  adoption  must  be  of  a  thing  in  esse  :  there  can  be  no 
adoption  of  anything  in  futuro.  On  this  section  the 
remarks  made  by  Taschereau,  vol.  2,  page  229,  seem  to 
apply  very  forcibly.  Should  the  Court  be  of  opinion 
that  this  section  is  ultra  vires,  they  should  not  hesitate 
to  declare  it  so :     Dwarris  on  Statutes  (1873),  429,  430, 

(1)  32  U.  C.  0.  P.  388  ;  post,  p.  659. 
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431,  432,  433,  434,  437,  438,  441,  442.  As  to  the  rule  of 
interpretation  of  Statutes,  see  Dwarris,  122,  rules  4  and  9; 
also  Dwarris,  128,  and  Vattel,  rules  16, 23,  30.  Should 
the  Dominion  Parliament  have  power  to  delegate  their 
authority  to  the  Local  Legislature,  or  should  they  have 
the  power  to  adopt  the  laws  of  the  Local  Legislature,  as 
to  the  selection  of  jurors,  those  laws  of  the  Local  Legis- 
lature would  be  inconsistent  with  the  laws  of  the  Do- 
minion, and  under  sect.  44,  above  cited,  would  be  invalid 
and  of  no  force.  Before  the  Local  Legislature  changed  the 
jury  law,  the  selection  of  jurors  was  governed  by  Con. 
Stat.  U.  C.  c.  31,  and  under  sect.  51  of  that  Act  the  Clerk 
of  the  Peace  was  ex  officio  one  of  the  selectors.  This 
Act  was  amended,  but  not  materially,  by  26  Vict.  c.  44. 
Chapter  48,  R.  S.  Ont.  s.  46,  leaves  out  the  Clerk  of  the 
Peace,  as  one  of  the  selectors,  and  is  consequently  incon- 
sistent with  c.  31,  Con.  Stat.  U.  C.  By  42  Vict.  c.  14  0., 
a  letter  or  letters  are  given  to  each  municipality,  by 
which  they  shall  choose  the  jurors  to  be  selected  from 
that  municipality ;  and  by  sect.  13  of  that  Act,  which 
repeals  R  S.  0.  c.  54,  s.  20,  balloting  is  introduced,  all  which 
provisions  are  inconsistent  with  and  contrary  to  c.  31,  Con. 
Stat.  U.  C.  sect,  53,  sub-sects.  1,  2,  3,  4,  5,  6, 7,  8,  9,  10,  and 
11,  and  sect.  55.  In  Reg.  v.  O'Rourke  (1),  it  was  said  that 
it  was  the  duty  of  the  Court  to  support  sect.  44  of  32-33 
Vict.  c.  29,  if  the  Court  could  possibly  do  so.  It  had  long 
been  acted  upon,  and  without  dispute  or  question,  and  it 
had  occasioned,  and  could  occasion,  no  injustice  in  point  of 
fact.  The  rule  as  to  the  construction  of  criminal  statutes 
is,  that  they  should  be  construed  in  favorem  vitce,  and 
no  grounds  of  public  policy  are  weighty  enough  to  over- 
ride that  rule  of  construction. 

Mr.  h'mng,  Q.C.,  contra. 

The  dev^.ations  from  the  system  of  balloting  alleged 

(1)  32  U.  C.  C.  P.  388  ;  pott,  p.  669. 
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to  be  errors,  are  the  matters  which  by  the  statute  are 
directory  only,  and  not  imperative.  Such  matters  as  are 
alleged  to  be  deviations  from  the  law  in  force  at  the  time 
of  Confederation,  and  which  have  been  under  the  Ontario 
Act,  and  admittedly  in  accordance  therewith,  are  such  as 
are  within  the  powers  of  the  Court  to  order  otherwise. 
See  Con.  Stat.  U.  C.  c.  31,  s.  63,  and  the  judgment  of 
Blackburne,  C.  J.,  in  Fogarty  v,  Reg.  (1),  commenting 
upon  the  like  section  in  3  &  4  Wm.  IV.  c.  91,  sec.  15,  of 
the  Irish  Jury  Act;  also  Reg.  v.  Conrahy  (2).  The 
absence  of  the  Clerk  of  the  Peace  as  one  of  the  county 
selectors  required  by  42  Vict.  c.  14,  s.  3,  0.,  is  not  error, 
because  the  county  selectors  are  such  as  conform  to  the 
26  Vict.  e.  44,  s.  5,  prior  to  Confederation.  But  none  of 
the  errors  assigned  can  be  maintained  in  the  face  of  the 
CoQ.  Stat.  U.  C.  c.  31,  s.  139,  carried  into  the  Kevised 
Statutes  of  Ontario,  page  571;  unless  in  the  case  of  fraud 
that  section  must  prevail. 

The  Parliament  of  Canada  by  sect.  44  of  the  Procedure 
Act  32-33  Vict.  c.  29,  have  rightfully  adopted  the  jury 
laws  of  the  Provinces.  If  the  matters  in  question  by  way 
of  error  are  such  as  are  within  the  powers  of  the  Do- 
minion Parliament,  and  not  of  the  Provincial  Legislature, 
then  the  Dominion  Parliament  has  power  to  confer  legis- 
lative powers  upon  the  Provincial  Legislatures  :  Reg.  v. 
Hodge  (3) ;  Reg.  v.  O'Rourke  (4) ;  Reg.  v.  Burah  (5). 

The  argument  of  the  plaintiff  in  error,  that  sect.  44 
being  subject  to  "  any  provision  in  any  Act  of  the  Parlia- 
ment of  Canada,  and  in  so  far  as  such  laws  are  not  incon- 
sistent with  any  such  Act,"  means  subject  to  laws  of  the 
old  Province  of  Canada,  cannot  prevail,  because  the  legis- 
lation in  the  44th  section  applied  to  other  Provinces  than 
those  forming  part  of  the  former  Province  of  Canada, 

(1)  10  Ir.  L.  B.  S3,  61.     (2)  1  Craw.  &  Dix,  66.     (3)  7  App.  Bep.  246. 
(4)  32  U.  C.  C.  F.  368 ;  po$t,  659.  (5)  3  App.  Oas.  889. 
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and  was  for  the  whole  Dominion ;  and  if  to  be  considered 
at  all,  then  sect.  139  of  the  Con.  Stat.  U.  0.  c.  31,  s.  30, 
an  enactment  of  the  former  Province  of  Canada,  and 
before  cited,  would  be  fatal  to  the  view  taken  by  the 
plaintiff  in  error  in  the  construction  of  sect.  44. 

The  selection  and  summoning  of  jurors  to  meet  the 
Courts  of  Oyer  and  Terminer,  is  part  of  the  constitution, 
organization,  and  maintenance  of  the  Court,  and  is  not 
part  of  criminal  procedure.  Although  commissions  are 
not  now  ordinarily  issued,  the  constitution  of  the  Court 
for  the  trial  of  offences  is  to  be  found  by  examination  of 
the  form  of  such  commission.  See  Whelan  v.  Meg.  (1) 
and  per  Richards,  C.  J.,  p.  81 ;  and  the  Court  cannot  pro- 
ceed to  the  trial  of  offenders  without  a  jury  being  in 
attendance  ;  and  it  is  the  commission  which  causes  the 
sheriff  to  act  under  precept  of  the  commissioners.  It  is 
no  part  of  criminal  procedure  the  bringing  together  of 
the  jurors  in  the  organization  of  the  Court. 

It  has  been  decided  that  the  state  of  things  existing  in 
the  Confederated  Provinces  at  the  time  of  Confederation, 
and  more  particularly  that  which  was  recognised  by  law 
in  all  or  most  of  the  Provinces,  is  a  useful  guide  in  the 
interpretation  of  the  meaning  attached  by  the  Imperial 
Parliament  to  indefinite  expressions  employed  in  the 
B.  N.  A.  Act,  1867  :  Corporation  of  Three  Rivera  v.  Suite 
(2) ;  In  re  Slavin  and  the  Corporation  of  Orillia  (3), 
per  Richards,  C.  J.  Thus,  in  the  former  Province  of  Can- 
ada, the  constitution  of  the  Courts  of  criminal  law,  and 
the  jury  system  in  connection  with  said  Courts,  are 
enacted  separately  as  affecting  Upper  and  Lower  Canada, 
while  criminal  procedure  was  made  by  a  general  Act 
applicable  to  the  whole  of  the  former  Province  of  Canada. 
The  other  Provinces  in  the  same  way.     See  Forsyth's 

(1)  28  U.  C.  Q.  B.  2.         (2)  5  Legal  News,  330,  333 ;  arde,  p.  280. 
(3)  36  U.  C.  Q.  B.  159,  166;  ante,  vol.  1,  p.  688. 
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Cons.  Opinions,  169  ;  Reg.  v.  Foley  (1).  See  also  Dalton'a 
Justice,  c  193,  p.  529  ;  Brown's  Law  Dictionary,  152  ; 
Niagara  Election  Gaae  (2),  per  Gwynne,  J.;  Burton's  Case 
(3),  per  Scott,  J.;  Thompson  &  Merriam,  on  Juries, 
sect.  149 ;  O'Gonnell  v.  Reg.  (4),  per  Lord  Brougham,  as 
to  the  question  of  the  selection  of  the  jury  going  to  the 
jurisdiction  of  the  Court. 

Haqarty,  C.  J.: — 

The  questions  argued  before  us  on  the  assignment  of 
errors  may  be  shortly  stated. 

The  prisoner  was  convicted  at  the  Halton  Assizes. 

The  jurors  on  the  panels  of  the  grand  and  petit  juries 
were  selected  and  summoned  under  the  statute  of  Ontario, 
42  Vict.  c.  14,  which  came  into  force  on  the  Ist  May, 
1879. 

It  is  fully  conceded  by  Mr.  Murphy  that  if  this  Act  be 
in  force,  his  objections  must  fall  to  the  ground. 

It  is,  therefore,  to  its  validity  we  have  solely  to  direct 
our  attention. 

It  professes  to  amend  and  to  repeal  in  part  chapter  48 
of  the  Revised  Statutes  of  Ontario,  and  alters  in  some 
particulars  the  manner  of  selection. 

The  Revised  Statute  is,  with  some  slight  variations,  a 
reprint  of  the  Consolidated  Statutes  of  Upper  Canada,  c. 
31 ,  which  was  the  Act  in  force  (in  substance)  at  the  date 
of  the  conf eder  ation  of  the  Provinces. 
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(1)  Rkoina  v.  Folkt. 
"The  Acts  relating  to  the  attend- 
ance of  grand  and  petit  jurors  at  the 
County  Courts  "  (Courts  of  criminal 
jurisdiction  over  all  crimes  which  are 
not  capital)  "  are  within  the  powers 
of  the  Local  Legislature,  under  the 
B.  N.  A.  Act,  1867,  section  92,  as 
pertaining  to  the  '  Administration  of 
Justice'  and  the  '  Constitution  and 
Organization  of  Provincial  Courts,' 
and  do  not  belong  to  the  Parliament 


of  Canada,  under  section  91,  as  '  Pro- 
cedure in  Criminal  matters.'" 

[The  note  of  Begina  v.  Foley  here 
given  is  from  Stevens'  New  Bruns- 
wick  Digest,  2nd  ed.  381.  The  judg. 
ment  was  by  the  Supreme  Court  of 
New  Brunswick  in  Easter  Term, 
1873,  and  is  not  reported.] 

(2)  29  U.  C.  C.  P.  280. 

(3)  4  Leiifh't  Rep.  (Virginia),  646, 
646. 

(4)  11  CI.  &  F.  166,  347. 
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Section  129,  B.  N.  A.  Act,  provides  that  all  laws  in 
force  in  Canada,  Nova  Scotia,  and  New  Brunswick,  at  tho 
Union,  and  all  Courts  of  Civil  and  Criminal  jurisdiction, 
and  all  legal  commissioners,  etc.,  and  all  officers,  judicial 
and  administrative,  etc.,  shall  continue  in  Ontario  and 
Quebec,  and,  as  if  the  Union  had  not  been  made,  etc., 
subject  to  be  repealed,  altered,  etc,  by  the  Parliament  of 
Canada  or  the  Provincial  Legislature,  etc. 

The  Criminal  Procedure  Act,  32-33  Vict.  c.  29,  declares 
that  divers  Acts  had  been  passed  assimilating,  amending, 
and  consolidating  certain  provisions  of  the  statute  law  of 
the  several  Provinces,  and  extending  them  to  all  Canada, 
and  that  it  was  expedient  to  assimilate,  etc.,  tl.  pro- 
visions of  the  statute  law  respecting  procedure  and  other 
matters  not  included  in  said  Acts. 

Provisions  are  made  as  to  challenges  of  jurors,  both  for 
the  prisoner  and  for  the  crown,  and  for  juries  de  medl- 
atate  lingiue,  and,  when  by  challenge  or  otherwise  the 
panel  has  been  exhausted,  for  the  summoning  of  fresh 
jurors  by  the  sheriff,  whether  on  the  jurors'  roll  or  other- 
wise qualified  or  not,  and  for  such  jurors,  whether  other- 
wise qualified  or  not,  being  added  to  the  panel,  etc.,  and 
saving  all  authorities  of  the  Court  or  Judge,  or  any 
practice  or  form  in  regard  to  trials  by  jury,  jury  process, 
juries  or  jurors,  unless  where  altered  by  this  Act. 

Section  44  says,  "  And  for  avoiding  d(»ubt  it  is  declared 
and  enacted  that  every  person  qualified  and  summoned 
as  a  grand  juror  or  as  a  petit  juror  in  criminal  cases,  ac- 
cording to  the  laws  which  may  be  then  in  force  in  any 
Province  of  Canada,  shall  be  and  shall  be  held  to  be  duly 
qualified  to  serve  as  such  juror  in  that  Province,  whether 
such  were  laws  passed  before  or  be  passed  after  the  com- 
ing into  force  of  the  B.  N.  A.  Act,  1867 — subject  always 
to  any  provision  in  any  Act  of  the  Parliament  of  Canada, 
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and  in  so  far  as  such  laws  are  not  inconsistent  with  any        188*2 
sur^  Act."  "^ 

Section  79  declares  that  "judgment,  after  verdict  upon 
an  indictment  for  any  felony  or  misdemeanour,  shall  not  HagnTtyyc.  j. 
be  stayed  or  reversed  .  .  .  by  reason  that  the  jury  pro- 
cess  has  been  awarded  to  a  wrong  officer,  .  .  .  nor  for 
any  misnomer  or  misdescription  of  the  officer  returning 
such  process,  or  of  any  of  the  jurors,  nor  because  any 
person  has  served  upon  the  jury  who  was  not  returned  as 
a  juror  by  the  sheriff  or  other  officer." 

In  the  interpretation  clause,  sect.  1,  sub-s.  6,  it  is  de- 
clared that  "  the  expression,  '  any  Act '  or  '  any  other 
Act,'  when  it  occurs  in  this  Act,  .  .  .  shall  include  any 
Act  passed  or  to  be  passed  by  the  Parliament  of  Canada, 
or  any  Act  passed  by  the  Legislature  of  the  late  Province 
of  Canada,  or  passed  or  to  be  passed  by  the  Legislature 
of  any  Province  of  Canada  .  .  .  unless  there  be  some- 
thing in  the  subject  or  context  inconsistent  with  such 
construction." 

The  Dominion  Parliament,  in  this  Act,  seems  to  me 
clearly  to  assert  its  right  to  deal  with  the  qualifications 
and  selections  of  jurors  as  matters  within  its  cognizance, 
and  as  pertaining  to  criminal  procedure  applicable  to  all 
the  Provinces. 

The  prisoner's  counsel  is  necessarily  forced  to  argue 
that  such  matters  pertain  exclusively  to  the  Dominion 
Parliament,  as  procedure,  because,  to  uphold  the  jurisaic- 
tion  of  the  Local  Legislature  in  the  premises  as  of  their 
own  authority,  is  confessedly  fatal  to  his  client,  the  pro- 
ceedings being  in  accordance  with  the  local  enactment. 

It  seems  to  me  to  be  very  clear  th'j.t  the  Dominion 
Parliament,  by  this  Act  of  1869,  adopted  and  as  it  were 
confirmed  the  existing  Provincial  jury  laws,  and  also  de- 
clared that  future  Provincial  laws  on  that  subject  should 
be  eqiially  adopted  and  confirmed,  subject,  however,  to 
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their  own  right  of  control  by  any  existing  or  future 
Act. 

This  need  not  be  read  as  technically  a  delegation  of 
their  own  authority,  but  rather,  in  the  language  of  Wilson, 
0.  J.,  an  acceptance  of  the  Provincial  law,  and  a  legisla- 
tion by  relation  and  reference  to  that  law. 

But  if  it  were  directly  a  delegation  of  power,  I  am  not 
prepared  to  hold  it  erroneous. 

The  Dominion  Parliament  is  supreme  in  criminal  law 
and  procedure,  and  may,  I  assume,  exercise  its  powers  in 
such  fashion  as  it  may  deem  expedient. 

The  only  question  with  me  is,  whether  it  has  clearly 
sanctioned  and  adopted  the  statute  law  of  Ontario,  under 
which  the  jurors  were  brought  into  Court  in  this  case. 

I  think  this  has  been  done,  and  that  the  Ontario  Act 
must  govern  so  long  as  the  Dominion  Parliament  has  not  in- 
terposed or  enacted  any  provision  inconsistent  therewith. 

This,  it  is  conceded,  has  not  been  done. 

This  44th  sect,  means  that  whatever  law  of  the  Prov- 
ince may  be  then  in  force,  that  is,  whenever  the  question 
may  be  raised,  shall  govern. 

It  must  not  be  considered  that  we  are  doing  more  than 
expressing  our  judgment  on  the  validity  of  the  objections 
taken  to  this  conviction. 

Mr.  Irving  for  the  Crown,  expressly  waives  all  objections 
to  the  method  of  obtaining  such  judgment. 

The  Court  of  Common  Pleas,  in  its  judgment  in  this 
case,  while  declining  to  accept  it  as  properly  before  them 
as  a  case  reserved,  has  given  its  opinion  on  the  merits 
adverse  to  the  prisoner. 

We,  of  course,  do  not  overlook  the  existence  of  section 
139  in  the  Con.  Stat.  U.  C.  c.  81. 

"  No  omission  to  observe  the  directions  in  this  Act  con- 
tained, or  any  of  them,  as  respects  the  qualiucation, 
selection,  balloting,  and  distribution  of  jurors,  the  pre- 
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paration  of  the  jurors'  book,  the  selecting  jury  lists  from        1882 
the  jurors'  rolls,  the  drafting  panels  from  the  jury  lists,  or      reoina 
the  striking  of  special  juries,  shall  be  a  ground  of  impeach-    o'Rouekk. 
ing  Lao  verdict  in  anj  cause,  or  be  allowed  for  error  upon  Haga^c.j. 
any  writ  of  error  or  appeal  to  be  brought  upon  any  judg-  ' 

ment  rendered  in  any  case,  criminal  or  civil,  by  any 
Court  in  Upper  Canada." 

This  clause  ^'s  adopted  in  the  Act  in  the  E.  S.  0.  c.  48, 
8.  133,  confining  it  to  civil  cases  in  Ontario. 

Where  no  "  unindifference  "  of  the  sheriff  or  fraudulent 
dealing  is  suggested  it  would  seem  as  if  most,  if  not  all 
of  any  possible  irregularities  are  thus  declared  as  not  to 
be  assignable  for  error. 

On  the  merits  of  the  objections,  apart  from  the  form  in 
which  they  are  presented,  we  have  the  advantage  of  the 
opinion  of  the  Court  o^  Common  rieas  (1). 

I  am  satisfied  that  judgment  must  be  given  for  the 
Crown. 

[The  judgment  of  Mr.  Justice  Armour  did  not  discuss 
the  constitutional  question.] 

Cameron,  J. : — 

At  the  trial  of  the  prisoner  I  gave  the  following 
judgment : — 

"  I  overrule  the  objections  on  the  ground  that  they  are 
not  causes  of  challenge  to  the  array.  Some  of  the  jurors 
would  be  qualified,  under  any  circumstances,  as  being  of 
the  body  of  the  county,  and  errors  or  defects  in  the 
method  of  selection  do  not  constitute  a  ground  of  chal- 
lenge to  the  array.  But  were  it  otherwise,  I  think  sect. 
44  of  32-33  Vict.,  Dom.  Acts,  removes  all  difficulty. 
Although  to  a  certain  extent  it  may  be  said  there  is  a 
delegation  of  authority  to  the  Local  Legislature  in  deter- 
mining who  shall  be  qualified  to  serve  as  jurors,  it  is  not 

(1)  See  jrast,  p.  659 
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a  direct  authority  to  the  Local  Legislature,  but  is  simply 
a  legislative  declaration  on  the  part  of  the  Dominion 
Parliament,  that  what  the  Local  Legislature  has  done  or 
may  do  will  determine  the  qualification  of  a  juror  in 
criminal  cases.  This  is  a  different  thing  from  giving 
expresF  power  to  the  Local  Legislature  to  fix  the  qualifi- 
cation of,  and  manner  in  which,  a  juror  may  be  chosen. 
The  distinction  may  be  fine,  but  it  appears  to  me  to 
exist  I  therefore  overrule  the  challenge  to  the  array, 
and  direct  judgment  for  the  Crown  to  be  entered  on  the 
demurrer  to  such  challenge." 

I  have,  after  hearing  the  very  full  and  able  arguments 
on  the  errors  assigned,  found  no  reason  to  change  the 
conclusion  I  arrived  at  on  the  trial,  but  further  con- 
sideration of  the  question  confirm  le  in  the  opinion  I 
then  formed  upon  both  points. 

With  reference  to  the  question  of  delegation  of  the 
functions  of  the  Dominion  Parliament  to  the  Local 
Legislature,  I  will  only  add  if  the  judgment  of  the  Coui-t 
of  Appeal  in  the  Queen  v.  Hodge  (1),  overruling  the  judg- 
ment of  this  Court,  be  good  law,  the  power  of  delegation 
exists.  For  if  a  Legislature,  which  has  a  more  limited 
jurisdiction  than  the  Parliament  of  Canada,  can,  though 
its  own  powers  of  imposing  punishment  are  expressly 
stated  to  be  "the  imposition  of  punishment  by  fine, 
penalty,  or  imprisonment,  for  enforcing  any  law  of  the 
Province  made  in  relation  to  any  matter  coming  within 
any  of  the  classeti  of  subjects  "  over  which  the  Legisla- 
ture has  jurisdiction,  delegate  the  power  of  creating  an 
offence,  and  fixing  or  determining  the  punishment  for 
its  commission,  though  such  offence  be  not  an  offence 
against  any  law  of  the  Province,  but  against  a  by-law  of 
a  body  with  restricted  local  jurisdiction,  d  fortion  can 
the  Parliament  of  the  Dominion,  which  is  not  restricted 

(1)  7  App.  Rep.  346.    [This  oam  ia  now  before  the  Privy  Coanoil.] 
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in  any  way  whatever  as  to  the  exercise  of  its  powers 
over  matters  within  its  jurisdiction — in  other  words, 
over  all  matters  not  expressly  placed  within  the  exclusive 
powers  of  the  Local  Legislatures.  I  wish  also  to  be 
understood  as  not  holding  the  opinion  that,  where  a 
question  like  the  present  has  been  reserved  by  a  Judge  at 
the  trial,  it  may  be  the  subject  of  a  writ  of  error. 

Judgment  for  the  Crown. 
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[The  part  of  the  judgment  of  the  Common  Pleas 
Division  which  has  reference  to  the  merits  of  the  ques- 
tion involved  in  the  present  case  is  as  follows,  32  U.  C. 
C.  P.,  p.  400.] 

Wilson,  0.  J.  : — 

As  to  what  may  be  called  the  merits  of  the  proceeding  before  us, 
there  is  only  one  question  really  to  be  determined  upon  the  case  re- 
served, and  that  is  whether  sect.  44  of  the  Dominion  Act  32  &  33 
Vict.  c.  29,  is  a  valid  enactment  ] 

The  jurors  for  this  Province,  at  the  time  of  Confederation,  were 
selected  under  the  26  Vict.  c.  44,  s.  5.  No  change  was  made  in 
that  mode  of  selection  until  the  passing  of  the  Ontario  Act  42  Vict. 
c.  14,  ss.  3  and  11,  sub-ss.  3  and  4.  The  clerk  of  the  peace  was  ex- 
cluded by  sect.  3  of  the  last  named  Act,  while  he  was  a  selector  by 
the  26  Vict.  c.  44.  That  is  one  of  the  formal  objections  to  the  altera- 
tions of  the  Act.  The  other  is,  that  by  sect.  11,  sub-ss.  3  and  4, 
the  jurors  are  selected  only  from  out  of  those  qualified  to  serve 
whose  surnames  begin  with  certain  alphabetical  letters,  in  place  of 
from  the  whole  body  of  those  who  were  competent  to  serve  under  the 
Jury  Act  of  Ontario  as  it  was  before  ConfederixJon. 

The  prisoner's  counsel  contends  that  the  Act  which  was  in  force 
at  the  time  of  Confederation  was  the  C.  S.  U.  0.  c.  31,  as  amended 
by  the  26  Vict.  c.  44,  s.  5,  and  as  consolidated  by  the  R.  S.  0.  c.  48, 
and  that  the  jurors  should  have  been  selected  according  to  that  last 
named  Act,  and  not  under  the  42  Vict.  c.  14,  O.  ;  and  thatthe  32  & 
33  Vict.  c.  29,  s.  44,  D.,  was  and  is  ultra  vires  and  void.  If  it  be 
so,  the  whole  case  for  the  Crown  fails.  If  it  be  not;  the  case  for 
the  prisoner  fails. 
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I  shall  therefore  consider  that  question,  as  it  may  be  unnecessary 
to  f^ve  any  attention  to  the  other  minor  and  dependent  objections. 

The  objection  of  the  prisoner's  counsel  is,  that  the  32  &  33  Vict. 
c.  29,  s.  44,  D.,  which  enacts  '*  that  every  person  qualified  and  sum- 
Wilaon,  c.  J.  moned  as  a  grand  juror  or  as  a  petit  juror  in  criminal  cases,  accord- 
ing  to  the  laws  which  '.nay  be  then  in  force  in  any  Province  of 
Canada,  shall  be  and  shall  be  held  to  be  duly  qualified  to  serve  as 
such  juror  in  that  Province,  whether  such  were  laws  passed  before 
or  be  passed  after  the  coming  into  force  of  the  B.  N.  A.  Act,  1867 — 
subject  always  to  any  provision  in  any  Act  of  the  Parliament  of 
Canada,  and  in  so  far  as  such  laws  are  not  inconsistent  with  any 
such  Act,"  is  a  delegation  by  the  Dominion  Parliament  to  the  On- 
tario Legislature  of  the  power  to  enact  jury  laws  for  the  Dominion 
Parliament. 

It  is  our  duty  to  support  the  enactment  if  we  can  possibly  do  so. 
It  has  long  been  acted  upon,  and  without  dispute  or  question,  and 
it  has  occasioned  anc!  can  occasion  no  injustice  in  point  of  fact.  It 
is  a  purely  legal  question. 

It  was  settled  in  the  Niagara  Election  Case  (1),  that  the  Dominion 
Parliament  could  authorize  the  Ontario  Superior  Courts  to  try  the 
Dominion  Controverted  Elections,  because  in  effect  it  was  constitu- 
ting these  Courts  Dominion^Courts  for  that  purpose,  and  that  the 
Dominion  Parliament  could  also  authorize  the  proceedings  in  these 
election  cases  to  be  carried  on  in  the  like  manner  as  if  they  were 
taken  in  an  ordinary  cause  within  the  jurisdiction  of  the  Provincial 
Courts.  I  did  not  concur  in  that  decision,  but  I  have  no  doubt  now 
it  was  well  decided.  The  following  are  two  instances  of  such  kind 
of  legislation  out  of  many  which  could  be  selected  in  our  own 
country. 

The  Dominion  Act,  35  Vict.  c.  14,  s.  2,  enacts  that  the  voters' 
lists  in  Ontario  for  Dominion  elections  shall  be  the  same  as  in  elec- 
tions for  the  Ontario  Legislature  ;  and  by  the  R.  S.  0.  c.  49,  s.  48, 
it  is  provided  that  rules  of  Court  made  under  the  Act  shall  "  be  of 
the  same  force  and  effect  as  if  the  provisions  contained  therein  had 
been  expressly  enacted  by  the  Legislature."  That  is  a  case  more  of 
delegation,  but  the  enactment  in  question  is  not  of  that  nature. 

There  is  no  delegation  by  the  Dominion  Parliament  of  the  power 
to  enact  jury  laws  for  the  Criminal  Courts  in  Ontario.  What  is 
done  is  by  a  positive  enactment  of  the  Dominion,  that  a  certain  law 


(1)  29  U.  C.  C.  P.  361. 
ante,  toL  1,  p.  158.] 


[See  also  Valin  v.  Langloii,  6  App.  Cas,  115 ; 
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in  force  in  Ontario,  shall  for  the  Dominion  purposes  be  the  law  of 
the  Dominion.  It  is  a  Dominion  law  enacted  not  in  extenso,  but  by 
relation  and  reference  to  a  law  of  Ontario. 

If  the  Dominion  Parliament,  enacted  that  Dominion  o^Kcera  in 
Ontario  should  have  the  like  tenure  of  office  which  the  Provincial 
officers  performing  similar  duties  in  the  respective  Provinces  had, 
that  legislation  by  relation  and  reference  would  not  be  a  delegation 
of  power,  because  the  Provincial  Legislature  would  have  no  choice 
in  accepting  or  acting  upon  or  rejecting  the  Dominion  enactment, 
and  they  have  no  power  to  alter  or  repeal  it,  although  they  may 
defeat  it  or  change  it  by  altering  their  own  legislation  to  which  the 
other  has  relation. 

A  valid  contract  may  be  made  by  relation,  as  if  one  agree  to  sell 
the  like  goods  and  quantity  of  them  at  the  like  price  he  has  sold 
them  at,  or  may  sell  them  at ,  to  a  named  third  person.  So  a  con- 
veyance in  fee  simple  may  be  made  by  conveying  the  land  to  the 
grantee  in  like  manner  and  for  the  like  estate  therein  as  the  grantor 
has  sold  certain  other  land  to  a  named  third  person,  or  by  which 
such  third  person  has  and  holds  his  land ,  without  the  important 
word  heirs.  And  in  like  manner  an  agreement  good  by  relation 
may  be  defeated  by  the  act  of  one  to  whom  or  to  whose  condition 
the  reference  is  made  i  as  to  pay  an  annuity  to  one  so  long  as  a 
third  person  shall  remain  unmarried,  or  shall  retain  a  certain  office, 
or  shall  live  in  a  particular  house.  Yet  no  one  would  say  that  there 
was  any  delegation  of  power  by  the  grantor  of  the  annuity  to  the 
person  upon  whose  act  the  continuance  of  the  annuity  depended, 
because  he  by  his  own  act  could  defeat  the  grant. 

In  not  one  of  these  cases  is  there  the  least  grant  of  power.  Nor 
do  I  think  the  Dominion  has  granted  any  such  power  to  this  Prov- 
ince. It  is  an  enactment  that  while  such  a  law  exists  in  the  Prov- 
ince the  Dominion  enactment  shall  have  a  certain  operation  in  that 
Province  ;  or  it  is  a  declaration  that  the  provincial  law  shall,  while 
in  force,  be,  and  shall  be  accepted  by  the  Dominion  as  its  own  law 
throughout  the  Province  for  its  own  purposes  ;  and  such  enactment 
is  valid  and  unobjectionable.  The  following  case  should  remove  all 
doubt  upon  this  subject. 

In  The  Queen  v.  Bur  ah  (1),  the  Council  of  the  Governor-General 
of  India  in  Council  passed  an  Act  in  1869,  which  authorized  the 
Lieutenant-Governor  of  Bengal  to  call  it  into  operation  by  a  Oazette 


(1)  3  App.  Gas.  1 


■ILl.  J        ,,     i 


1882 
Rbqina 

V. 
O'ROURKK. 

Wilson,  C.  J. 


1882 
Regiita 

V. 
O'ROCRKE. 

Wilson,  C.  J. 


¥■  •■'■ 


% 


H  j^ 


662 


ONTARIO  HIGH  COURT  OF  JUSTICE- 


notificAtion  on  such  day  as  he  should  app  Int,  and  which  provided 
that  after  such  notification  a  certain  other  Act  should  be  repealed. 
The  Act  also  removed  a  certain  territory  from  the  jurisdiction  of  the 
Courts  of  civil  and  criminal  judicature,  and  from  the  control  of  cer- 
tain authorities.  And  it  placed  the  administration  of  justice,  etc., 
in  the  said  territory  in  such  officers  as  the  Lieutenant-Governor 
might  appoint.  The  Lieutenant-Governor  was  authorized  from 
time  to  time,  by  notification  in  the  Calcutta  Gazette,  to  extend  to 
the  said  territory  any  law  then  in  force  in  the  other  territories  sub- 
ject to  his  government,  or  which  might  be  enacted  by  the  council 
of  the  Governor- General  or  of  the  Lieutenant-Governor  ;  and  from 
time  to  time  by  the  like  notification  to  extend,  mutatis  mutandis,  all 
or  any  of  the  provisions  in  the  other  sections  of  the  Act  to  certain 
other  parts  of  British  India.  The  Lieutenant-Governor  by  notifica- 
tion extended  the  provisions  to  a  certain  territory.  The  majority 
of  the  High  Court  in  India  decided  the  notification  of  the  Lieuten- 
ant-Governor had  no  legal  force  or  eflfect  in  extending  the  Act  to 
the  territory  in  question  and  removing  it  from  the  jurisdiction  it 
was  formerly  under,  because  the  council  of  the  Governor-General 
of  India  in  Council  had  no  power  to  delegate  such  authority  to  the 
Lieutenant-Governor.  The  Government  of  India,  on  behalf  of  the 
Crown,  appealed  to  the  Privy  Council. 

Lord  Selborne,  L.  C. ,  who  gave  the  judgment  of  the  Privy  Coun- 
cil, said  (p.  906)  :  "  It  is  a  fallacy  to  speak  of  the  powers  thus  con- 
ferred upon  the  Lieutenant-Governor  (large  as  they  undoubtedly 
are)  as  if,  when  they  were  exercised,  the  efficacy  of  the  acts  done 
under  them  would  be  due  to  any  other  legislative  authority  than 
that  of  the  Governor-General  in  Council.  Their  whole  operation  is, 
directly  and  immediately,  under  and  by  virtue  of  this  Act  (XXII. 
of  1869)  itself.  The  proper  Legislature  has  exercised  its  judgment 
as  to  place,  person,  laws,  powers  ;  and  the  result  of  that  judgment 
has  been,  to  legislate  conditionally  as  to  all  these  things.  The  con- 
ditions having  been  fulfilled,  the  legislation  is  now  absolute.  Where 
plenary  powers  of  legislation  exist  as  to  particular  subjects,  whether 
in  an  Imperial  cr  in  a  Provincial  Legislature,  they  may  ...  be 
well  exercised  either  absolutely  or  conditionally.  Legislation  con- 
ditional on  the  use  of  particular  powers,  or  on  the  exercise  of  a 
limited  discretion,  entrusted  by  the  Legislature  to  persons  in  whom 
it  places  confidence,  is  no  uncommon  thing  ;  and  in  many  circum- 
stances it  may  be  highly  convenient.  The  Britisl;  Statute  Book 
abounds  with  examples  of  it." 
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It  was  argued  also,  for  the  prisoner,  that  the  selection  and  sum- 
moning of  jurors  was  a  matter  of  procedure,  and  so  within  the  juris- 
diction of  the  Parliament  ;  and,  by  the  Crown  counsel,  that  it  was 
not  a  matter  of  procedure,  but  was  within  the  terms  "  constitution 
and  organization  "  of  Criminal  Courts. 

By  theB.  N.  A.  Act,  sect.  91,  number  27,  "The  criminal  law, 
except  the  constitution  of  Courts  of  criminal  jurisdiction,  but  in- 
cluding the  procedure  in  criminal  matters,"  is  one  of  the  powers 
which  is  vested  in  the  Dominion  Parliament. 

And  by  sect.  92,  number  14,  "  The  administration  of  justice  in 
the  Province,  including  the  constitution,  maintenance,  and  organi- 
zation of  Provincial  Courts,  both  of  civil  and  of  criminal  jurisdiction, 
and  including  procedure  in  civil  matters  in  those  courts,"  is  one  of 
the  powers  wh-.ch  is  vested  in  the  Provincial  Legislature. 

It  will  be  observed  that  in  both  enactments  the  constitution  of  the 
Criminal  Courts  is  put  in  opposition  to  the  procedure. 

Whether  the  Provincial  Legislature  has  the  power  to  establish  a 
Criminal  Court  with  jurisdiction  to  try  all  matters  which  come  be- 
fore it  without  a  jury,  maybe  a  question.  An  enactment  of  that 
kind  may  be  said  to  relate  to  the  comtitution  and  organization  of  the 
Court,  and  with  great  force  also  to  relate  to  matter  of  procedure 
only. 

The  jury  when  empanelled  and  sworn  form  a  part,  and  an  essen 
tial  part,  of  the  constitution  of  the  Court.  They  have  the  prisoner 
delivered  in  charge  to  them  ;  they  are  to  give  their  verdict  of  guilty 
or  not  guilty.  There  can  be  no  trial  without  them,  and  they  are 
the  sole  judges  of  fact,  and  they  have  and  exercise  functions  quite 
independently  of  the  Judge.  All  that  is  true,  but  it  does  not  prove 
that  the  selection  and  summoning  of  juries  are  matters  affecting  the 
jurisdiction  of  the  Courts,  or  relate  to  their  constitution  and  organi- 
zation. 

Process  is  the  name  of  the  proceedings  taken  "  to  summons 
juries,  witnesses,  and  the  like  ;  "  3  Bl.  Com.  279  ;  4  Bl.  Com.  350. 
The  manner  of  procuring  a  jury  was  by  precept  or  venire  facias  from 
the  Judge  or  commissioner  directed  to  the  sheriff,  and  that  writ  is 
called  process  for  summoning  the  jury  :     1  Ghitty's  Criminal  Law. 

Process  relates  to  the  means  of  carrying  on  an  action.  Procedure 
relates  to  the  act  and  also  to  the  manner  of  carrying  on  the  difierent 
styles  or  proceedings  in  the  action. 

These  terms  do  not  apply  to  the  constitution  or  organization  of 
Courts,  and  therefore  the  Dominion  Parliament  has  the  sole  power 
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over  the  mode  of  selecting  and  summoning  of  jurors  for  the  trial  uf 
the  prisoner.  In  Blackamore's  Case  (1),  it  is  said  :  "  et  processus 
derivatur  a  procedendo  ab  originali  usque  ad  fimm."  See  also  Jacob's 
Law  Dictionary  :  "  Process." 

I  may  say  that  the  mode  of  selecting  jurors  by  the  initial  letter 
of  their  surnames,  although  not  the  most  usual  course,  cannot  be 
illegal  when  the  Legislature  can  dispense  with  a  jury  altogether, 
or  can  deal  with  the  law  relating  to  jurors  in  any  way  it  pleases. 

If  such  a  course  had  been  taken  before  the  42  Vict.  c.  14,  O.,  was 
passed,  it  would  no  doubt  have  been  bad,  but  since  then  the  method 
of  selecting  the  jurors  is  the  one  expressly  directed  to  be  taken  : 
Birkett  v.  Crazier  (2). 

Upon  the  whole  I  see  no  objection  which  is  entitled  to  prevail 
against  the  trial  and  conviction  of  the  prisoner,  and  we  answer  the 
question  of  the  learned  Judge  by  way  of  opinion,  and  not  by  way 
of  judgment — that  is,  subject  to  our  jurisdiction,  as  before  stated — 
that  the  said  challenge  of  the  array  was  not  for  good  cause,  and 
should  have  been  decided  against  the  said  Michael  O'Rourke. 

Our  judgment,  however,  is,  that  the  case  reserved  by  the  learned 
Judge  could  not  in  law  be,  and  has  not  been  by  law  properly  re- 
served for  our  consideration,  and  that  the  said  case  reserved  be 
quashed. 

OsiEH,  J.  : — 

I  agree  that  the  question  submitted  by  the  case  reserved  is  not 
one  which  could  under  the  circumstances  properly  be  reserved  by 
the  Iptifiied  Judge  at  the  trial. 

I  am  also  of  opinion,  for  the  reason  stated  in  the  judgment  which 
has  just  been  delivered,  that  the  Dominion  Act,  32  &  33  Vict.  c.  29, 
B.  44,  is  not  ultra  vires,  and  therefore  that  the  challenge  of  the  array 
was  not  for  good  cause,  and  was  rightly  decided  against  the  prisoner. 

On  the  other  questions  discussed  in  the  judgment,  I  desire  to  ex- 
press no  opinion  at  present. 

Galt,  J.,  concurred. 


1)  8  Rep.  157  6. 
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:     .       ,         In  BE  Wilson  v.  McGuire. 

ii-       •  •  .' 

[Beported  2  Ontario  Reports,  118.] 
Division,  Courts,  power  to  appoint  Judges  of—B.  N.  A.  Act,  s.  98. 

In  the  Province  of  Ontario  there  were  in  existence  at  the  Union,  in 
addition  to  the  Superior  and  County  Courts,  other  Courts, 
'  styled  Division  Courts,  for  the  trial  of  small  causes  ;  of  these 
Division  Courts  there  were  several  in  every  county  ;  and  they 
had  since  their  establishment  been  always  presided  over  by  the 
County  Court  Judges.  An  Ontario  Statute,  passed  aftei  the 
Union,  provided  in  effect  that  two  or  more  counties  might  be 
grouped  together  by  the  Lieutenant-Governor  for  judicial  pur- 
,  poses  therein  specified,  and  the  Act  conferred  on  the  County 
Court  Judges  of  grouped  counties  the  same  authority  to  try 
suits  in  each  of  the  grouped  counties  as  they  possessed  in  their 
own  counties  respectively : 

Mdd,  that  the  Provincial  Legislature  had  complete  j  urisdiction  over 
the  Division  Courts,  and  could  appoint  the  officers  to  preside 
over  them,  and  that  the  enactment  in  question,  as  regarded 
these  Courts,  was  valid.  (1) 

Armour,  J.,  dissenting. 

Mr.  Bartram  moved  on  notice  for  a  prohibition.    . 

It  appeared  that  on  the  13th  July,  1882,  an  affidavit 
was  made  by  Mr.  Bartram,  stating  that  he  was  act- 
ing for  George  McGuire:  that  a  judgment  summons 
was  issued  out  of  the  First  Division  Court  of  the  County 
of  Middlesex,  on  a  judgment  recovered  against  McGuire 
at  the  suit  of  Alexander  Wilson  for  $7.61  and  costs, 
requiring  him  to  attend  and  be  examined  at  the  sittings 
of  said  Court  to  be  held  on  the  30th  June,  1882  :  that  on 

*  Present : — Haqartt,  0.  J.,  and  Armour  and  Cameron,  JJ. 

(1)  [See  Ganongr.  Bayley,  ante,  p.  609.]  .'  *'• 
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1883  that  day  McGuire  failed  to  attend  at  said  sittings  of  said 
Wii^oN  Court,  which  was  held  at  the  City  of  London  by  Charles 
McGoiKB.  Robinson,  Esquire,  Judge  of  the  County  Court  of  the 
Statement  County  of  Lambton,  under  the  provisions  of  ss.  16  and 
—  *  17  of  "The  Local  Courts  Act"  (R.  S.  0.  c.  42),  who 
made  an  order  to  commit  said  McGuire  for  ten  days  to 
the  common  gaol  of  the  County  of  Middlesex,  for  non- 
attendance  to  be  examined,  on  which  order  a  warrant  of 
commitment  would  be  duly  issued  by  W.  J.  Mcintosh, 
clerk  of  said  Court,  and  placed  in  the  hands  of  the  bailiff 
to  be  executed.  ;       ,  ! 

On  this  an  application  for  prohibition  was  made  to 
easier,  J.,  who  referred  it  to  the  full  Court,  the  applicant 
having  leave  to  file  a  fm'ther  affidavit.       -, 

Notice  of  all  these  proceedings  was  given  to  the  various 
parties  interested. 

A  further  affidavit  was  produced  by  Mr.  Bartram  to  the 
effect  that  Mr.  Elliot,  the  senior  Judge,  and  Mr.  Davis, 
the  junior  Judge  of  the  Middlesex  County  Court,  were  in 
the  City  of  London  on  the  30th  day  of  June  (the  day  of 
the  sittings),  and  neither  of  them  was  then  or  before  that 
time  ill  to  deponent's  knowledge ;  that  he  was  informed 
by  said  Judges  that  Judge  Robinson  had  acted  as  a 
Judge  in  the  County  of  Middlesex,  and  that  he  did,  on 
the  30th  June,  hold  the  sittings  of  the  First  Division 
Court  of  Middlesex  at  London,  and  made  this  order  on 
McGuire,  not  by  reason  of  illness  or  absence  of  the  Mid- 
dlesex County  Judges,  or  on  the  appointment  of  either  of 
them,  but  under  a  proclamation  of  the  Lieutenant-Gov- 
ernor grouping  the  Counties  of  Middlesex  and  Lambton 
into  a  district  under  ss.  16  and  17  of  the  Local  Courts 
Act;  and  that  said  Robinson  was  the  duly  appointed 
Judge  of  Lambton,  and  by  virtue  of  the  proclamation  he 
had  and  still  presided  in  the  County  and  Division  Courts 
of  the  said  Count V  of  Middlesex.         -      -.  ■ 
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Mr.  Betkunc,  Q.C.,  and  Mr.  Bartram,  in  support  of  the 
motion. 

Judge  Eobinson  did  not  act  in  making  the  order  for 
commitment  of  the  defendant  in  the  First  Division  Court 
of  the  County  of  Middlesex  under  the  provisions  of  sect. 
20  of  the  Division  Courts  Act,  which  provides  for  the 
illness  or  absence  of  the  Judge,  but  by  virtue  of  a  pro- 
clamation of  the  Lieutenant-Governor  of  Ontario,  made 
under  the  provisions  of  ss.  16  and  17  of  the  Local 
Courts  Act,  passed  by  the  Ontario  Legislature  (R.  S.  0. 
c.  42) ;  and  the  Judges  of  Middlesex  received  their  com- 
missions as  Judges  of  the  County  Court  of  that  county. 
None  of  these  Judges  have  been  appointed  or  commis- 
sioned by  the  Governor-General  as  Judges  of  the  County 
Court  district  of  Middlesex  and  Lambton.  By  sect.  96 
of  the  B.  N.  A.  Act  the  Governor-General  is  to  appoint 
Judges  of  the  County  Court.  The  effect  of  the  Ontario 
"  Local  Courts  Act,"  and  the  proclamation  of  the  Lieu- 
tenant-Governor of  Ontario,  is  to  create  the  Judge  of 
Lambton  a  Judge  of  the  County  Court  of  Middlesex, 
which  power  is  vested  only  in  the  Governor-General. 
The  Judges  of  this  honourable  Court  required  new  com- 
missions in  consequence  of  the  Judicature  Act. 

Mr.  Irving,  Q.C.,  for  the  Attorney-General,  contra. 

Prohibition  will  not  be  granted  if  in  any  case  the  Judge 
of  Lambton  could  have  acted  as  Judge  in  the  First  Di- 
vision Court  of  Middlesex.  It  is  within  the  power  of  the 
Ontario  Legislature  to  appoint  Judges  of  the  Division 
Courts,  and  Judge  Robinson  might  have  been  so  ap- 
pointed, notwithstanding  he  held  the  office  of  Judge  of 
Lambton.  The  proclamation  under  the  Local  Courts 
Act  is  sufficient  to  legally  constitute  him  a  Judge  in  the 
Division  Courts  of  Middlesex,  even  if  it  did  not  make 
him  a  Judge  of  the  County  Court  of  Middlesex.    The 
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Local  Courts  Act  is  not  to  create  Judges,  but  to  enlarge 
the  jurisdiction  of  these  Courts.  By  sect.  92,  sub-s.  14, 
of  the  B.  N.  A.  Act,  the  maintenance  and  organization 
of  Provincial  Courts  is  vested  in  the  Provincial  Legisla- 
tures. In  the  exercise  of  this  power  the  jurisdictions  of 
the  County  Courts  of  Lambton  and  Middlesex  are  en- 
larged, and  the  Judges  are  given  concurrent  jurisdiction 
in  both  Courts. 

Bethune,  Q.C.,  in  reply. 

It  is  not  a  question  of  jurisdiction  of  the  Judge  of  the 
County  Court,  but  of  the  territory  in  which  such  jurisdic- 
tion may  be  exercised.  The  commission  of  the  Judge 
confines  him  to  a  certain  county.  Judge  Eobinson  was 
not  legally  appointed  Judge  of  the  County  Court  District, 
and  it  was  only  as  such  that  he  could  act  in  the  Division 
Courts  of  Middlesex.  It  follows  that  he  was  not  legally 
authorized  to  make  the  order  in  this  case,  and  prohibition 
should  go. 

Haoarty,  C.J. : — 

I  propose  as  far  as  possible  to  confine  this  discussion 
to  the  one  point,  the  authority  to  make  the  order  on 
McGuire  in  the  Division  Court. 

The  argument  assumed  a  wider  range,  but  the  point 
for  decision  may  be  compressed  within  narrow  limits. 

It  is  admitted  that  the  Lambton  Judge  acted  under 
the  powers  conferred  by  the  Local  Courts  Act :  E.  S.  0. 
C.42,  8.  16.  '■  ■  ■"'   ■  •  '  • 

Sect.  16  allows  any  part  or  parts  of  Ontario  to  be 
divided  into  districts  or  groups  of  counties  by  proclama- 
tion of  the  Lieutenant-Governor,  with  power  (sub-s.  2) 
to  dissolve,  alter,  or  rearrange,  etc.       ;     •  * 

Sect.  17  :  "  After  the  erection  of  a  district 

the  several  County  Courts,  Courts  of  General  Sessions, 
Division  Courts,"  etc.,  etc.,  '*  and  all  other  Courts  which 
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a  County  Judge  may  hold  in  each  county,  shall  be  held        i«88 
by  the  Judges  (including  therein  the  Junior  Judges)  in     wilbon 
the  district,  in  rotation,"  etc.  MoGuirk. 

Sect.  18 :  "  The  judges  in  any  or  each  district  bo  HaguTty^cj. 
erected  shall  meet  together  at  least  once  in  every  year  ; 
and  the  Judges  present,  or  a  majority  of  them,  shall 
arrange  and  apjjoint  which  of  the  said  Courts  in  the 
district  shall  be  held  by  each  of  the  Judges  of  the  district 
throughout  the  ensuing  year,"  etc. 

Sub-s.  2 :  *•  Such  Judges  may  also,  subject  to  the 
approval  of  the  Lieutenant-Goveriior  in  Council,  .  .  . 
fix  and  appoint  the  times  .  .  .for  the  holding  of  the 
County  Courts  and  General  Sessions,"  etc. 

Sect.  22  :  "  The  Judge  of  any  county,  forming  part  of 
a  district,  may,  if  he  sees  occasion,  perform  in  any  part 
of  the  district  any  judicial  acts  affecting  the  Couvts  or 
business  of  the  county  of  which  his  commission  desig- 
nates him  as  Judge,"  etc. 

Sect.  10  declares  that  "  every  County  Court  Judge, 
not  including  a  Deputy  Judge,  shall  be  ex  officio  a  Justice 
of  the  Peace  for  every  county  and  part  of  Ontario  and 
may  act  in  the  office  of  Justice  of  the  Peace  in  any  paii 
of  the  Province." 

These  grouping  clauses  first  appear  in  the  Act  39  Vict, 
c.  14,  passed  10th  February,  1876. 

The  proclamation  grouping  Middlesex  and  Lambton 
under  this  Act  was  issued  10th  October,  1876. 

The  Local  Courts  Act,  sect.  13,  requires  a  County 
Court  Judge  "to  hold  any  of  the  Com'ts  in  any  couuly 
other  than  his  own,  or  to  perform  any  other  duty  of  a 
County  Court  Judge  in  any  county,  upon  being  required 
BO  to  do  by  an  order  of  the  Governor- General  made  at  the 
request  of  the  Lieutenant-Governor ;  or  without  any 
such  order  the  Judge  in  any  county  may,  if  he  sees  fit, 
perform  any  judicial  duties  in  any  county  other  than  his 
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own,  on  being  requested  to  do  so  by  the  Judge  tc  whom 
the  duty  for  auy  reason  belongs." 

Sect,  14:  "  Any  retired  County  Court  Judge  may  bold 
any  Court  or  perform  any  other  duty  of  a  County  Court 
Judge,  ...    on  being  requested  to  do  so,"  etc. 

Sect.  15  declares  that  no  act  of  any  Judge  under  ss. 
IS  and  14  shall  be  open  to  question  in  any  legal  pro- 
ceeding, either  on  the  ground  that  he  was  not  the  proper 
Judge  to  perform  the  duty,  or  that  the  same  had  not 
been  regularly  assigned  to  him,  or  had  not  been  per- 
formed at  such  request  or  by  such  direction  as  the  law 
requires. 

This  provision  (except  as  to  retired  Judges)  also  ap- 
pears in  the  Grouping  Act  of  1876,  sect.  10. 

Sects.  54  and  55  of  the  Administration  of  Justice  Act, 
1874,  c.  7,  give  County  Judges  power  to  sit  in  other 
counties,  but  do  not  mention  Division  Courts. 

So  also  35  Vict.  c.  9,  s.  3,  38  Vict.  c.  12,  s.  6  (1874), 
allowed  every  County  Judge  to  have  jurisdiction  to  hold 
the  Division  Court  in  any  county  in  the  Province,  and  he 
may  do  so  either  by  order  of  the  Lieutenant-Governor  or 
request  of  the  other  Judge. 

The  General  Division  Courts  Act,  R,  S.  0.  c.  47,  de- 
clares (sect.  19)  that  the  Courts  shall  be  presided  over  by 
the  County  Court  Judges,  or  Junior  or  Deputy  Judges, 
in  their  respective  counties. 

Under  sect.  20,  in  case  of  the  illness  or  absence  of  the 
Judge,  the  Judge  of  any  other  county  may  hold  the 
Court,  or  the  County  Judge  may  appoint  a  barrister,  etc. 

See  note  on  this  clause  in  Sinclair's  Division  Courts 
Act,  p.  18 ;  O'Brien's  Division  Court  Manual,  notes  to 
sect.  14  and  sect.  20.  , 

Prior  to  Confederation,  'mder  Con.  Stat.  U.  C.  c.  19, 
8S.  16,  17,  the  County  Court  Judges  are  to  preside  over 
the  Division  Courts  in  their  respective  counties,  and  in 
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casf  of  illness  or  unavoidable  absence  of  the  County 
Judge,  the  County  Judge  of  any  other  county  may  hold 
the  Division  Court,  or  the  County  Judge  may  appoint  a 
barrister  to  act  as  his  deputy. 

Sect.  72  allows  a  case  arising  in  one  county  to  be  tried 
in  an  adjoining  county,  on  an  order  being  made  therefor. 
Sect.  160  may  also  be  referred  to. 

Under  the  B.  N.  A.  Act,  sect.  96  gives  to  the  Governor- 
General  the  appointn.ent  of  Judges  of  the  Superior,  Dis- 
trict, and  County  Courts  in  each  Province,  etc.,  and  sect. 
100  directs  their  salaries  and  allowances  to  be  fixed  by 
Parliament. 

Sect.  92  empowers  the  Provincial  Legislature  exclu- 
sively to  make  laws  in  relation  to  property  and  civil 
rights. 

Sub-s.  14 :  "  The  administration  of  justice  in  the 
Province,  including  the  constitution,  mainten^^nce,  and 
organization  of  Provincial  Courts,  both  of  civil  and  of 
criminal  jurisdiction,  and  including  procedure  in  civil 
matters  in  those  Courts." 

Sub-s.  16.  "  Generally,  all  matters  of  a  merely  local  or 
private  nature  in  the  Province." 

The  Legislature  of  Ontario  has  complete  power  over 
the  Divi  iion  Courts  as  to  their  existence,  constitution, 
rearrangement,  etc. 

In  the  case  of  the  Superior  and  County  Courts  the 
g(;neral  Government  interpose  in  '.ne  power  of  appointing 
thfi  Judges. 

The  County  Judges  appointed  by  the  Crown  have  pre- 
sided over  these  Division  Courts  from  their  establish- 
ment. 

The  Provincial  Legiplature,  since  their  establishment, 
have  made  many  charge?  in  these  Courts,  enlarging 
their  jurisdic^ior,  and  makmg  provisions  for  enforcing 
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their  process  over  property  and  persons  outside  their 
ordinary  boundaries,  but  have  never  interfered  with  the 
principle  of  having  them  presided  over  by  a  County 
Judge,  and  as  alreaiy  noticed,  even  before  Confederation 
the  Judge  of  another  county  could  act  in  the  case  of  ill- 
ness or  unavoidable  absence.      '     -   ^ 

As  they  have  power  to  abolish  such  Courts  and  to 
establish  others  for  the  disposal  of  the  like  or  other 
classes  of  business,  I  assume  their  right  to  appoint  of- 
ficers to  preside  over  them.      ■■■-<■., 

Then,  when  this  grouping  Act  was  passed,  regarding 
it  solely  in  its  bearing  on  Division  Courts,  I  can  see  no 
valid  objection  to  the  Legislature  directing  that  the 
Judges,  senior  and  junior,  of  the  grouped  counties  should 
arrange  amongst  themselves  that  the  duty  of  presiding 
should  be  taken  in  rotation. 

The  Judges  have  under  the  statute  so  arranged,  and 
the  County  Court  Judge  of  Lambton  under  such  arrange- 
ment has  held  this  Middlesex  Division  Court,  and  made 
the  order  the  execution  of  which  is  now  sought  to  be 
prohibited. 

I  do  not  feel  that  in  the  case  before  us  any  difficulty 
is  created  by  the  fact  of  the  Judge  of  Lambton  being  an 
officer  appointed  by  the  Dominion  expressly  for  that 
county.  It  was  urged  that  he  could  not  perform  judicial 
duties  beyond  its  limits.  It  is  sufficient  here  to  say  that 
he  has  lu  fact  performed  them  under  the  authority  of 
the  Provincial  Legislature,  and  that  the  latter,  having 
complete  power  c  ;er  the  Division  Courts,  have  desig- 
nated him,  amongst  other  named  functionaries,  to  pre- 
side in  the  Court,  and  that  he  so  presided. 

I  think  the  motion  for  prohibition  must  be  refused. 

My  brother  Cameron  has  partly  discussed  the  general 
question  in  the  recent  case  of  Regina  v.  Bennett  (1). 


(1)  1  Ont.  Bep.  446 ;  anU,  p.  634. 
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Armour,  J. : — 

At  the  sittings  of  the  First  Division  Court  in  the 
County  of  Middlesex,  held  in  the  City  of  London,  in  the 
County  of  Middlesex,  on  the  30th  of  June,  1882,  the  de- 
fendant, George  McGuire,  was  ordered  by  one  Charles 
Eobinson,  who  assumed  to  preside  at  and  hold  the  said 
sittings,  to  be  committed  to  the  common  gaol  of  the 
County  of  Middlesex  for  ten  days  for  his  non-attendance 
to  be  examined  upon  a  judgment  summons  issued  in  the 
said  suit ;  and  this  motion  for  a  prohibition  was  made  to 
test  the  right  of  the  said  Charles  Eobinson  to  make  such 
order.  At  the  time  the  said  order  was  made,  one  Wil- 
liam Elliot  was  the  Judge  of  the  County  Court  of  the 
County  of  Middlesex,  and  one  Frederick  Davis  was  the 
junior  Judge  of  the  County  Court  of  the  County  of  Mid- 
dlesex, but  neither  the  said  William  Elliot  nor  the  said 
Frederick  Davis  was  either  ill  or  absent  at  the  time  of 
the  holding  of  the  said  sittings  of  the  said  Division 
Court,  at  which  the  said  order  was  made. 

The  said  Charles  Robinson  was  at  the  time  of  the  hold- 
ing the  said  sittings  the  Judge  of  the  County  Court  of  the 
County  of  Lambton,  and  his  sole  right  to  assume  to  hold 
the  said  sittings  was  under  and  by  virtue  of  the  provi- 
sions of  the  Statute  of  Ontario,  39  Vict.  c.  14. 

The  first  section  of  this  Act  provides  for  the  grouping 
of  counties  for  the  purposes  of  the  Act  by  proclamation 
of  the  Lieutenant-Governor ;  and  under  it  a  proclama- 
tion was  issued  by  the  Lieutenant-Governor,  on  the  10th 
day  of  October,  1876,  directing  that  after  the  first  day  of 
December  then  next  inclusive  the  Counties  of  Middlesex 
and  Lambton  should  be  erected  into,  and  should  consti- 
tute, a  group  of  counties  for  the  purposes  of  the  said 
Act,  and  that  such  group  of  counties  should  be  styled  the 
County  Court  District  of  Middlesex  and  Lambton. 

43 
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I  may  here  observe  that  the  Act  gives  no  authority  to 
the  Lieutenant-Governor  to  style  the  group  bo  to  be 
erected  and  constituted,  and  the  styling  of  the  said  group 
as  the  County  Court  District  of  Middlesex  and  Lambton 
by  the  said  proclamation  was  without  the  authority  of 
law. 

The  second  section  of  the  Act  provides  that  "  after  the 
erection  of  a  district  for  the  purposes  of  this  Act,  the 
several  County  Courts,  Courts  of  General  Sessions,  Di- 
vision Courts,  Courts  of  Appeal  under  the  Assessment 
Act,  Courts  for  the  revision  of  voters'  lists,  and  all  other 
Courts  which  a  County  Judge  may  hold  in  each  district, 
shall  be  held  by  the  Judges  (including  therein  the  junior 
Judges)  in  the  district  in  rotation  as  far  as  may  in  each 
district  be  just,  convenient  and  practicable,  in  view  of 
the  respective  ages,  length  of  service,  and  strength  of  the 
several  Judges,  and  the  special  duty  heretofore  assigned 
to  junior  Judges,  as  well  as  in  view  of  the  other  offices 
(if  any)  held  by  any  of  the  Judges,  and  all  other  circum- 
stances." 

This  section  is  reproduced  in  the  Kevieed  Statutes  of 
Ontario,  c.  42,  as  s.  17,  and  there  the  words  "  tvhich  a 
County  Judge  may  hold  in  each  district "  are  changed  to 
the  words  "  ^vhich  a  County  Judge  may  hold  in  each 
county.''  Whichever  one  of  these  two  sets  of  words  is 
made  use  of,  it  is  difficult  to  understand  what  is  meant 
by  the  section,  or  to  say  that  it  has,  as  it  stands,  any 
meaning  at  all,  for  at  the  time  of  its  enactment  there 
were  no  Courts  which  a  County  Court  Judge  might  hold 
in  each  district,  or  in  each  county  of  such  district,  but 
only  Courts  which  he  might  hold  in  the  county  of  which 
he  was  the  County  Court  Judge  in  each  district. 

In  order,  therefore,  to  give  any  effect  to  the  section,  it 
must  be  read  as  if  the  words  were,  which  a  County  Court 
Judge  may  hold  in  the  county  of  which  he  is  the  County 
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Court  Judge  in  each  district,  and  this  reading  appears  to 
me,  from  the  context,  to  express  the  intention  of  the 
Legislature. 

The  clear  and  sole  effect  of  this  section  so  read  is  to 
appoint  the  Judge  of  the  County  Court  of  any  one  of  the 
counties  grouped  to  be  the  Judge  of  the  County  Court 
of  every  other  of  the  counties  grouped,  and  in  the  case 
under  consideration  to  appoint  the  Judge  of  the  County 
Court  of  the  County  of  Lambton  to  be  a  Judge  of  the 
County  Court  of  the  County  of  Middlesex,  and  to  appoint 
the  Judge  and  Junior  Judge  of  the  County  of  Middlesex 
to  be  Judges  of  the  County  Court  of  the  County  of 
Lambton. 

The  ninth  section  of  the  Act  provides  that  "  in  cases 
hereinbefore  not  provided  for  it  shall  be  the  duty  of  a 
County  Court  Judge  to  hold  any  Court  in  any  county 
other  than  his  own,  or  to  perform  any  other  duty  of  a 
County  Court  Judge  in  any  county,  upon  being  required 
so  to  do  by  an  order  of  the  Governor-General,  made  at 
the  request  of  the  Lieutenant-Governor ;  or  without  any 
such  order  the  Judge  in  any  county  may,  if  he  see  fit, 
perform  any  judicial  duties  in  any  county  other  than  his 
own,  on  being  requested  to  do  so  by  the  Judge  to  whom 
the  duty  for  any  reason  belongs." 

It  is  unnecessary,  perhaps,  to  advert  to  the  first  branch 
of  this  ninth  section,  because  in  the  case  in  judgment  the 
Judge  of  the  County  Court  of  the  County  of  Lambton 
was  not  holding  the  said  sittings  of  the  said  Division 
Court  by  reason  of  any  order  of  the  Governor-General 
requiring  him  so  to  do,  made  at  the  request  of  the  Lieu- 
tenant-Governor ;  and  it  is  quite  unlikely  that  any  Gov- 
ernor-General would  ever  make  any  such  order,  nor 
could  he  legally  do  so,  for  he  would  thus  be  appointing  a 
Judge  of  the  County  Court  of  one  county  to  be  the  Judge 
of  the  County  Court  of  another  county  by  a  mere  order, 
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when  he  could  only  do  so  by  letters  patent  under  the 
great  seal,  and  then  only  to  fill  a  vacancy. 

The  second  branch  of  the  ninth  section  in  effect  em- 
powers the  Judge  of  the  County  Court  of  any  county  in 
Ontario,  by  mere  request,  to  appoint  the  Judge  of  the 
County  Court  of  any  other  county  to  be  the  Judge  of  the 
County  Court  of  the  requester's  county,  and  this  involves 
two  assumptions  of  power  by  the  Local  Legislature,  viz., 
first,  the  power  of  appointment  of  County  Court  Judges, 
and,  secondly,  the  power  to  delegate  that  power  of  ap- 
pointment to  the  County  Court  Judges  themselves. 

The  powers  attempted  to  be  exercised  by  the  Local 
Legislature  in  the  second  and  ninth  sections  of  the  said 
Act,  appear  to  me  to  be  clearly  beyond  the  powers  of  the 
Local  Legislature,  and  therefore  null  and  void  ;  and  the 
Local  Legislature  appears  to  have  been  itself  conscious 
that  it  was  exceeding  its  powers  by  resorting  to  the  de- 
vice, weak  as  it  is  futile,  of  enacting  in  the  tenth  section 
that  "  no  act  of  a  County  Court  Judge  in  any  county 
shall  be  open  to  question  in  any  legal  proceeding  on  the 
alleged  ground  that  he  was  not  the  proper  Judge  to  per- 
form the  duty,  or  that  the  same  had  not  been  regularly 
or  otherwise  assigned  to  him,  or  had  not  been  performed 
at  such  request  or  by  such  direction  as  the  law  requires." 

The  96th  section  of  the  B.  N.  A.  Act  express'^  provides 
that  the  Governor-General  shall  appoint  the  Judges  of 
the  County  Courts,  and  even  had  there  been  no  such 
provision  in  the  B.  N.  A.  Act,  the  power  to  appoint  them 
would  have  rested  with  the  Governor-General  as  repre- 
senting Her  Majesty  in  the  Dominion. 

It  is,  in  my  opinion,  beside  the  question  raised  in  this 
case  to  discuss  the  power  of  the  Local  Legislature  to  ap- 
point Judges  of  the  Division  Courts,  for  it  has  not  yet 
assumed  to  appoint  any  such  Judges,  either  by  the  Act  I 
have  been  considering  or  otherwise,  but  only  to  appoint 
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County  Court  Judges,  who,  by  virtue  of  their  appoint- 
ment as  County  Court  Judges,  hold  the  sittings  of  the 
Division  Courts ;  and  Mr.  Kobinson,  in  making  the  order 
complained  of,  was  so  making  it  solely  by  virtue  of  his 
office  as  Judge  of  the  County  Court  of  the  County  of 
Lambton,  and  as  being  assigned  as  such  Judge  of  such 
County  Court  by  virtue  of  the  said  Act  to  do  the  duty  of 
the  Judge  or  Junior  Judge  of  the  County  Court  of  the 
County  of  Middlesex. 

When  that  question  shall  arise,  I  will,  I  trust,  be  able 
to  shew  by  satisfactory  reasons  that  the  Local  Legisla- 
ture has  no  such  power. 

The  reasoning  of  the  Supreme  Court  in  Lenoir  v.  Rit- 
chie (1),  in  which  case  that  Court  determined  against  the 
power  of  the  Local  Legislature  to  appoint  Queen'  3  Coun- 
sel, is  altogether  against  their  having  the  power  to 
appoint  any  Judges. 

In  my  opinion  Mr.  Eobinson,  in  making  the  order 
complained  of,  was  acting  wholly  without  authority,  and 
the  rule  should  be  granted  for  a  prohibition. 

Cameron,  J.,  concurred  with  Hagarty,  C.  J. 

(1)  3  Can.  S.  0.  R.  575  ;  ante,  vol.  1,  p.  488. 
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1879       License  Commissioners  of  Prince  Edward  v.  County 
"^  OF  Prince  Edward. 

[ReporUd  26  G^rant,  J^2.] 


Temperance  Act  of  1864 — Criminal  procedure — Provincial  Juriadic- 
tian  to  puss  an  ex  pod  facto  law. 

Acts  of  the  Ontario  Legislature  provided  that  local  Boards  of  Com- 
missioners and  Inspectors  appointed  by  the  Lieutenant-Governor 
should  perform  certain  duties  in  their  respective  localities  for 
the  enforcement  of  the  statute  of  the  late  Province  of  Canada 
called  "The  Temperance  Act  of  1864"  ;  and  that  a  certain 
proportion  of  the  expenses  attending  the  execution  of  these 
duties  should  be  paid  by  the  municipalities  concerned.  The 
Temperance  Act  provided  for  prosecutions  by  private  persons, 
as  well  as  others,  for  offences  against  the  Act : 

Held,  that  the  Ontario  enactments  were  within  the  competence  of 
the  Legislature. 

An  enactment  of  an  ex  post  facto  character  by  a  Provincial  Legis- 
lature is  not  void  on  that  ground. 

This  was  a  bill  filed  by  the  Board  of  License  Com- 
missioners of  the  electoral  district  of  Prince  Edward 
against  the  Corporation  of  the  County  of  Prince  Edward, 
claiming  payment  of  certain  sums  due  to  the  plaintiffs 
for  duties  connected  with  carrying  into  effect  the  pro- 
visions of  the  Temperance  Act  of  1864  (1)  and  the  Acts  of 


(1)  [27-28  Vict.  c.  18  of  the  late 
Province  of  Canada  entitled,  "An 
Act  to  amend  the  laws  in  force  res- 
pecting the  sale  of  Intoxicating  Li- 
quors and  the  issue  of  licenses  there- 
for, and  otherwise  for  repression  of 
abuses  resulting  from  such  sale." 
This  Act  provided  for  the  prohibi- 


tion of  the  sale  of  intoxicating  li- 
quors on  certain  conditions.  For 
other  cases  as  to  this  Act,  see  Hart 
T.  Corporation  of  Miasitquoi  and 
Cooey  V.  Municipality  of  Brome, 
anU,  pp.  382,  385.  See  also  R.  v. 
PriUie,  and  B.  v.  Lake,  ante,  pp. 
606,  616.] 
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fiial  Jurisdic- 


ivincial  Legis- 


the  Ontario  Legislature  39  Vict.  c.  26  (1),  and  40  Vict.        1879 
C.  18  (2).  LioiNBB  Com- 

The  defendants  insisted  that  while  the  Temperance  o/pP^/^o^/^j,. 
Act  of  1864  was  in  force  in  the  said  county,  the  Acts  of       "**° 

the  Legislature  of  Ontario  referred  to  in  the  bill,  and    County  of- 
®  '  Pbinob  Ed- 

relating  to  the  granting  of  tavern  licenses  in  said  Prov-  ward. 
ince,  and  regulating  of  houses  for  which  such  licenses  Stammbnt. 
might  be  grante-1,  were  in  suspense  and  inoperative,  and 
that  neither  the  Board  of  Commissioners  nor  the  license 
inspector  had  any  legal  authority  or  proper  organization 
while  the  by-law  passed  under  the  authority  of  the  Tem- 
perance Act  of  1864,  was  in  force  in  the  said  county. 
They  also  claimed  that  the  Acts  of  the  Ontario  Legisla- 
ture intended  to  add  to,  amend  or  modify  the  provisions 
of  the  said  Temperance  Act,  were  ultra  vires  ;  and  that 
sub-section  4  of  section  6  of  the  Act,  41  Vict.  c.  14  (3)  was 
ex  post  facto  in  its  operation  as  well  as  ultra  vires. 

Mr.  Hodgins  Q.C.,  and  Mr.  Alcorn  for  the  plaintiffs. 

Mr.  Diamond  and  Mr.  Burdett  for  the  defendants. 

Spragge,  C: — 

The  plaintiffs  are  the  Board  of  Commissioners  of  the 
electoral  district  of  Prince  Edward,  and  the  suit  is  against 
the  Corporation  of  the  County,  for  the  recovery  of  cer- 
tain charges  and  expenses  payable  to  the  Commissioners 
by  the  County.     The  Commissioners  are  appointed  under 


(1)  [This  Act  ia  entitled  "  An  Act 
to  amend  the  law  respecting  the  sale 
of  Fermented  or  Spirituous  Li- 
quors."] 

(2)  [This  Act  is  entitled  "  An  Act 
to  amend  the  Acts  respecting  the 
sale  of  Fermented  or  Spirituous  Li- 
quors."] 

(3)  41  Vict.  c.  14,  8.  6,  sub-s.  4 : 
"  This  section  shall  apply  to  all  ex- 
penses heretofore  incurred  under  the 
Acts  passed  in  the  39th  year  of  the 
reign  of  Her  Majesty,  chapter  26, 


and  in  the  40th  year  of  the  reign  of 
Her  Majesty,  chapter  18,  or  under 
the  said  Revised  Statute,  chapter 
181,  and  the  same  may  be  recoirored 
by  the  License  Board  hereunder  from 
the  municipality  liable  by  virtue  of 
thib  Act  to  pay  the  same  ;  and  any 
notice  requesting  payment  of  its  pro- 
portion heretofore  given  to  any  muni- 
cipality by  any  Board  of  License 
Commissioners  or  by  the  members 
thereof  shall  be  as  effective  as  though 
given  under  this  Act." 
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1879  the  Provincial  Act  of  Ontario,  39  Vict.  c.  26.  The  county 
LioKNSK  Com-  oi  Prince  Edward  is  a  county  in  which  the  Temperance 
ofTbXbTd.  -A-ct  of  1864  was  adopteu  in  1875,  and  was  in  force  while 

WARD       ^jjQ  proceedings  which  are  in  question  in  this  suit  were 

County  of     IoVati 
Pbinoe  Ed.  ta-Ken. 

WARD.  The  principal  question  raised  is  whether  the  provisions 

spragge,  c.  Qf  39  Vict.  Can  be  made  to  apply  to  a  municipality  in 
which  the  Temperance  Act  is  in  force — whether  those 
sections  and  subsequent  sub-sections  of  the  Act,  which  in 
terms  make  it  applicable  to  such  a  municipality  are  not 
ultra  vires. 

The  Act  constitutes  a  Board  of  License  Commissioners 
to  discharge  duties,  which  under  a  previous  Act,  37  Vict, 
c.  32,  were  to  be  discharged  by  other  officers  or  bodies : 
municipal  councils,  or  commissioners  of  police,  according 
to  the  municipality.  The  purpose  of  each  of  these  Acts 
was  to  regulate  the  issue  of  tavern  and  shop  licenses,  and 
to  regulate  the  sale  of  intoxicating  liquors. 

Sect.  27  of  the  later  Act  [39  Vict.  c.  26]  provides  that 
nothing  therein  contained  "  shall  be  construed  to  affact  or 
impair  any  of  the  provisions  of  '  the  Temperance  Act  of 
1864 '  of  the  late  Province  of  Canada,  all  of  which,  so  far 
as  the  same  are  within  the  jurisdiction  of  this  Legislature, 
are  declared  to  be  in  full  force  and  effect ;  and  no  tavern 
or  shop  license  shall  be  issued  or  take  effect  within  any 
county,  city,  town,  incorporated  villaflje,  or  township  in 
Ontario  within  which  any  by-law  for  ^ji^ohibiting  the  sale 
of  liquor  under  the  said  Act  is  in  force." 

Sub-section  2  provides  that  "  the  Lieutenant-Governor 
in  council  may,  notwithstanding  any  such  by-law  affects 
the  whole  of  any  county,  nominate  a  board  of  commis- 
sioners of  the  number  and  for  the  period  mentioned  in 
the  first  section  of  this  Act,  and  also  an  inspector ;  and 
the  said  board  and  inspector  shall  have,  discharge,  and 
exercise  all  such  powers  and  duties  respectively  for  pre- 
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venting  the  sale,  traffic,  or  disposal  of  liquor  contrary  to        1879 
said  Act,  or  this  Act,  as  they  respectively  have  or  should  licensk  Com. 
perform  under  this  Act;"  and  sub-sect.  3  provides  that  q^p^^'^c^'e'ed 
"the  board  of  license  commissioners  and  the  inspector 
*  appointed  under  this  Act  shall  exercise  and  discharge  all 
their  respective  powers  and  duties  for  the  enforcement  of 
the  provisions  of  the  Temperance  Act  of  1864,  (as  well  as    spfagge,  c. 
of  this  Act,  so  far  as  the  same  shall  apply),  within  the 
limits  of  any  county,  city,  incorporated  village,  or  town- 
ship in  which  any  by-law  under  the  said  Temperance 
Act  is  in  force." 

We  have  to  look  at  the  earlier  of  these  two  Acts  to  see 
whether  the  duties  of  the  officers  and  bodies  to  whom 
these  duties  were  committed,  conflict  with  the  provisions 
of  the  Temperance  Act.  The  first  duty  committed  to 
them  is  to  make  by-laws  in  relation  to  licenses ;  and  this, 
as  a  matter  of  course,  is  restricted  to  those  municipalities 
where  the  Temperance  Act  is  not  in  force.  The  Act 
imposes  penalties  for  the  infraction  of  its  provisions,  and 
by  section  64  (1),  the  Lieutenant-Governor  is  empowered 
to  appoint  one  or  more  Provincial  officers  for  the  purpose 
of  enforcing  the  observance  of  the  provisions  of  the  Act ; 
and  municipal  councils  and  commissioners  of  police  are 
directed  to  appoint  officers  for  the  like  purpose,  and  to 
define  their  duties. 

Taking  then,  the  two  Acts  together,  we  find  the  duties 


(I)  37  Vict,  c  32,  8.  54:  "The 
Lieutenant-Governor  may  appoint 
one  or  more  provincial  officer."  v  n  ^e 
duty  it  shall  be  to  enforce  llnj  ob- 
servance of  the  provisions  of  this 
Act ;  and  the  council  of  every 
county,  township,  town,  and  in- 
corporated village,  and  the  com- 
missioners of  police  in  each  city 
shall,  some  time  in  the  month  of 
February  in  each  year,  appoint  an 
•fficer  or  officers  for  the  municipal- 


ity, for  the  like  purposes,  and  for 
the  observance  and  enforcement  of 
any  by-law  of  the  municipality, 
with  respect  to  tavern  and  shop 
licenses,  and  shall  fix  and  defin«  the 
duties,  powers,  and  privileges  of  the 
officer  or  officers  so  appointed,  the 
remuneration  he  or  they  shall  re- 
ceive, and  the  security  to  be  given 
for  the  efficient  discharge  of  the 
duties  of  the  said  office." 
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OK 


"prinok"ei).  which  the  Temperance  Act  is  in  force,  to  enforce  the  pro- 


WABD  visions  of  that  Act ;  and  to  appoint  ofRcers  with  defined 
Pbincb^Ed    ^^^^®^»  ^^^  ^^**'  purpose.  There  is  nothing  in  either  of  these 

WARD.  A.ctg  to  interferr  with  the  procedure  which  is  prescribed 
spragge,  c.  by  the  Tempert  .ict  itself ;  and  there  is  nothing  in  the 
Temperance  Act  to  exclude  such  persons  as  the  License 
Commissioners  from  prosecuting  for  infractions  of  the  Act ; 
they  may  well  come  under  sub-sectiou  3  of  section  34  of 
the  Act  (1).  If  the  39  Vict,  altered  the  mode  of  procedure, 
it  would  probably  be  open  to  the  objection  that  it  was 
interfering  with  that  which  was  the  province  of  the  gen- 
eral Government,  "  the  procedure  in  criminal  matters. " 
It  has  been  held  that  prosecutions  for  penalties  under 
the  Temperance  Act,  are  proceedings  in  criminal  matters. 
There  appears  to  me,  therefore,  to  be  no  ground  for  the 
objection  that  th  rovisions  of  39  Vict.  c.  26  in  relation 
to  the  Temperp  Act  are  unconstitutional.  In  my 
opinion  it  was  within  the  competency  of  the  Provincial 
Legislature  to  appoint  commissioners  for  the  purposes  for 
which  they  were  appointed;  and  to  provide  for  the 
charges  attending  the  execution  of  their  duties  in  the  way 
in  which  they  are  provided  for.      As  to  the  objection  to 


(1)  27-28  Vict.  c.  18  (Temperance 
Act  of  1864)  s.  34  :  "In  Upper  Can- 
ada, all  such  penalties  shall  be  dis- 
posed of  in  the  following  manner, 
that  is  to  say  " : 

"  2.  If  the  prosecution  was  brought 
by  or  in  the  name  of  the  corpora- 
tion of  a  municipality,  or  by  or  in 
the  name  of  any  person  authorized 
by  the  Council  thereof,  the  whole 
shall  belong  to  such  corporation  ;  and 
the  Council  of  the  municipality  may 
pay  over  not  more  than  one-half 
thereof,  either  to  such  person,  or  to 
any  other  person  upon  whose  infer- 


mation  the  prosecution  may  have 
been  instituted ; 

"  3.  If  the  prosecution  was  brought 
by  or  in  the  name  of  any  person  not 
so  authorized,  the  penalty  shall  be- 
long to  the  corporation  of  the  muni- 
cipality whose  by-law  is  thereby  en- 
forced ;  and  in  that  case,  the  Council 
may  pay  over  to  any  other  person 
upon  whose  information  the  prose- 
cution may  have  been  instituted,  not 
more  than  one-half  of  the  whole 
penalty  or  may  apply  the  same  to 
municipal  purposes  as  they  see  fit." 
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the  Act  of  1878  (41  Vict.  o.  14),  that  it  provides  for  the        1879 
payment  by  municipalities   of  oxpenscM  previously  in-  tm^Gom. 
curred,  I  have  no  doubt  of  the  competency  of  the  Legis-  ofPrinck E». 
lature  so  to  provide,  or  of  the  construction  of  the  sections 
of  the  Act  by  which  such  provision  is  made. 

[The  remainder  of  the  judgment  is  omitted,  the  aame  not  hav-         

ing  reference  to  the  constitutional  question.    The  decree  was  for     Spragge,  C 
the  plaintiffs.] 


WARD 

V. 
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Besolutions  for  the  Confederation  of  the  Provinces,  c.  uMch  the  .,,3,, 

B-^.  A.  Act  was  based.  REsoLrmoNs. 


These  Resolutions  were  first  adopted  at  a  conference  of  deb- 
ates from  the  three  Provinces  of  Canada-Nova  Scotia,  New 
Brunswick,  Newfoundland  and  Prince  Edward  Island-h  Id  Z 
Quebec  on  the  10th  of  October,  1864. 

on'tif rr^r  ""'  '''"  ^''''''''  "^'^  ^'"'''^'^  tJ^^  «-f-ence 
on  behalf  of  the  respective  Provinces  :— 


Canada. 
Hon.  Sir  Etienne  P.  Taoh^ ....  Premier. 

[]    J-  A.  Macdonald dttorney-General  West. 

,,    ^;  ^-  ^^'^^^'^ Attomey-Qemral  East. 

^^     W.  McDougall Provincial  Secretary, 

,.     George  Brown President  of  Council. 

^^    A.  T.  Gait Finance  Minister 

ic    tl- ^*™P^®" Commissioner  of  Crown  lands. 

,,     Oliver  Mowat Postmaster-General 

H.  L.  Langevin Solicitor-General  East. 

;;     T.  D'Arcy  McGee Minister  of  Agriculture. 

,,     '^-  <^«ckbum Solicitor-General  West. 

J.  C.  Chapais Commissioner  of  Public  Works. 

Nova  Scotia. 

Hon.  C.  Tupper Promncial  Secretary,. 

"     W.A.Henry Attorney-General. 

R.  B.  Dickie. 
"     J.  McCnlly. 
"    A.  G.  Archibald. 
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New  Bkunswick. 

Hon.  S.  L.  Tilley Provincial  Secretary. 

"  J.  M.  Johnston Attorney-Oeneral. 

"  P.  Mitchell. 

•'  C.  Fisher, 

"  E.  Chandler. 

"  W.  H.  Steeves. 

•'  J.  H.  Gray. 

Newfoundland. 

Hon.  F.  B.  S.  Carter Speaker,  House  of  Assembly. 

"    Ambro       aea. 

Prince  Edward  Island. 

Hon.  Col.  Gray President  of  Council. 

"  E.  Palmer Attonisy-General. 

"  W.  H.  Pope Provincial  Secretary. 

«'  G.  Coles. 

"  T.  H.  Haviland. 

"  E.  Whelan. 

"  A.  A.  Macdonald. 

These  Resolutions  were  afterwards  approved  and  adopted  by  the 
Legislatures  of  Canada,  Nova  Scotia  and  New  Brunswick,  and  peti- 
tions were  presented  by  these  bodies  to  Her  Majesty  the  Queen, 
praying  that  she  would  be  graciously  pleased  to  cause  a  measure  to 
be  submitted  to  the  Imperial  Parliament  for  the  purpose  of  uniting 
the  Colonies  of  Canada,  Nova  Scotia,  New  Brunswick,  Newfound- 
land and  Prince  Edward  Island,  in  one  Government  with  provisions 
based  on  the  said  Resolutions  (1). 

A  Bill  in  accordance  with  the  prayer  of  these  petitions  was  intro- 
duced in  the  House  of  Lords  on  the  7th  of  February,  1867,  and, 
having  passed  the  House  of  Lords  and  the  House  of  Commons,  was 
assented  to  by  Her  Majesty  on  the  28th  of  March,  1867. 


(1)  For  the  proceedings  relating  to 
the  adoption  of  these  Resolutions, 
see  Journals  of  Legislative  Council 
of  Canada  of  1865,  pp.  69  and  130 ; 
Journals  of  Legislative  Assembly  of 
Canada  of  1865,  pp.  67,  191,  198 ; 
Journals  of  House  of  Assembly  of 


Nova  Scotia  of  1866,  pp.  60,  69,  70; 
and  Journal  of  Assembly  of  New 
Brunswick,  of  1866,  pp.  184, 185. 

The  Legislatures  of  Newfoundland 
and  Prince  Edward  Island  did  not 
adopt  the  Kesolutions. 


APPENDIX. 


687 


•etary. 
red. 


je  of  Assembly. 


huncil. 

iral. 

cretary. 


The  Act  provided  for  the  confederation  of  Canada,  Nova  Scotia  and  Qukbbo 
New  Brunswick,  and  contained  provisions  for  the  subsequent  admis-  Rbbolutions, 
sion  of  Newfoundland,  Prince  Edward  Island  and  British  Columbia 
into  the  Union  by  Her  Majesty,  "  on  addresses  from  the  Houses  of 
the  Parliament  of  Canada  and  from  the  Houses  of  the  respective 
Legislatures  of  the  Colonies  or  Provinces  of  Newfoundland,  Prince 
Edward  Island  and  British  Columbia." 

British  Columbia  was  admitted  into  the  Union  on  July  20th, 
1871,  by  Order  of  Her  Majesty  in  Council,  made  on  May  16th,  1871, 
in  accordance  with  addresses  of  both  Houses  of  the  Parliament  of 
Canada  and  of  the  Legislative  Council  of  British  Columbia.  (See 
Statutes  of  Canada  of  1872,  pp.  lixxiv. -cvii. ) 

Prince  Edward  Isla  d  was  admitted  into  the  Union  on  July  1st, 
1873,  by  Order  of  Her  Majesty  in  Council,  made  on  June  26,  1873, 
in  accordance  with  addresses  of  both  Houses  of  the  Parliament  of 
Canada  and  of  the  Legislative  Council  and  House  of  Assembly 
of  Prince  Edward  Island.  (See  Statutes  of  Canada  of  1873,  pp. 
ix.-ixiii.) 

For  convenience  of  reference,  the  corresponding  sections  of  the 
B.  N.  A.  Act  have  been  added  at  the  end  of  each  of  the  Resolutions. 
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1.  The  best  interests  and  present  and  future  prosperity  of  British 
North  America  will  be  promoted  by  a  Federal  Union  under  the 
Crown  of  Great  Britain,  provided  such  union  can  be  effected  on 
principles  just  to  the  several  Provinces.     (B.  N.  A.  Act,  Preamble.) 

2.  In  the  Federation  of  the  British  North  American  Provinces, 
the  system  of  Government  best  adapted  under  existing  circum- 
stances to  protect  the  diversified  interests  of  the  several  Provinces, 
and  secure  efficiency,  harmony  and  permanency  in  the  working  of 
the  Union,  would  be  a  General  Government  charged  with  matters 
of  common  interest  to  the  whole  country,  and  Local  Governments 
for  each  of  the  Canadas,  and  for  the  Provinces  of  Nova  Scotia, 
New  Brunswick  and  Prince  Edward  Island,  charged  with  the  con- 
trol of  local  matters  in  their  respective  sections, — provision  being 
made  foi  the  admission  into  the  Union,  on  equitable  terms,  of 
Newfoundland,  the  North- West  Territory,  British  Columbia  and 
Vancouver.     (B.  N.  A.  Act,  Preamble.) 

3.  In  framing  a  Constitution  for  the  General  Government,  the 
Conference,  with  a  view  to  the  perpetuation  of  our  connection  with 
the  Mother  Country,  and  the  promotion  of  the  best  interests  of  the 
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QcBBBO       people  of  these  Provinces,  desire  to  follow  the  model  of  the  British 
Bbsolutions.  Constitution,  so  far  as  our  circumstances  will  permit.     (B.  N.  A. 
Act,  Preamble.) 

4.  The  Executive  Authority  or  Government  shall  be  vested  in 
the  Sovereign  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
and  be  administered  according  to  the  well-understood  principles  of 
the  British  Constitution,  by  the  Sovereign  personally,  or  by  the 
Representative  of  the  Sovereign  duly  authorized.  (B.  N.  A.  Act, 
s.  9.) 

6.  The  Sovereign  or  Representative  of  the  Sovereign  shall  be 
Commander-in-Chief  of  the  Land  and  Naval  Militia  Forces.  (B. 
N.  A.  Act,  8.  15.) 

*  6.  There  shall  be  a  General  Legislature  or  Parliament  for  the 

Federated  Provinces,  composed  of  a  Legislative  Council  and  a  House 
of  Commons.     (B.  N.  A.  Act,  s.  17.) 

7.  For  the  purpose  of  forming  the  Legislative  Council,  the 
Federated  Provinces  shall  be  considered  as  consisting  of  three  divi- 
sions :  Ist,  Upper  Canada  ;  2nd,  Lower  Canada  ;  3rd,  Nova  Scotia, 
New  Brunswick  and  Prince  Edward  Island  ;  each  division  with  an 
equal  representation  in  the  Legislative  Council.  (B.  N.  A.  Act, 
8.  22.) 

8.  Upper  Canada  shall  be  represented  in  the  Lef  islative  Council 
by  24  members.  Lower  Canada  by  24  members,  and  the  three  Mari- 
time Provinces  by  24  mbmbers,  of  which  Nova  Scotia  shall  have  10, 
New  Brunswick  10,  and  Prince  Edward  Island  4  members.  (B.  N. 
A.  Act,  ss.  21,  22.) 

9.  The  Colony  of  Newfoundland  shall  be  entitled  to  enter  the 
proposed  Union  with  a  representation  in  the  Legislative  Council  of 
four  members.     (B.  N.  A.  Act,  s.  147.) 

10.  The  North- West  Territory,  British  Columbia  and  Vancouver 
shall  be  admitted  into  the  Union  on  such  terms  and  conditions  as 
the  Parliament  of  the  Federated  Provinces  shall  deem  equitable, 
and  as  sliall  receive  the  assent  of  Her  Majesty  ;  and  in  the  case  of 
the  Province  of  British  Columbia  or  Vancouver  as  shall  be  agreed 
to  by  the  Legislature  of  such  Province.     (B.  N.  A.  Act,  s.  146. ) 

11.  The  Members  of  the  Legislative  Council  shall  be  appointed  by 
the  Crown  under  the  Greal  Seal  of  the  General  Government,  and 
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shall  hold  office  during  life  ;  if  any  Legislative  Councillor  shall  for       Quebec 
two  consecutive  sessions  of  Parliament,  fail  to  give  his  attendance  Resolutions. 
in  the  said  Council,  his^seat  shall  thereby  become  vacant.     (B.  N.  A. 
Act,  SB.  24,  29,  31  (1).) 

12.  The  Members  of  the  Legislative  Council  shall  bo  British  sub- 
jects by  birth  or  naturalizatio;i,  of  the  full  age  of  thirty  years,  shall 
possess  a  continuous  real  T/roperty  qualification  of  four  thousand 
dollars  over  and  above  all  incumbrances,  and  shall  be  and  continue 
worth  that  sum  over  and  above  thpir  debts  and  liabilities  ;  but  in 
the  case  of  Newfoundland  and  Prince  Edward  Island,  the  property 
may  be  either  real  or  personal.     (B.  N.  A.  Act,  s.  23.) 

13.  If  any  question  shall  arise  as  to  the  qualification  of  a  Legisla- 
tive Councillor,  the  same  shall  be  determined  by  the  Council.  (B. 
N.  A.  Act,  s.  33.) 

14.  The  first  selection  of  the  Members  of  the  Legislative  Council 
shall  be  made,  except  as  regards  Prince  Edward  Island,  from  the 
Legislative  Councils  of  the  various  Provinces  so  far  as  a  sufficient 
number  be  found  qualified  and  willing  to  serve  ;  such  Members  shall 
be  appointed  by  the  Crown  at  the  recommendation  of  the  General 
Executive  Government,  upon  the  nomination  of  the  respective 
Local  Governments,  and  in  such  nomination  due  regard  shall  be 
had  to  the  claims  of  the  Members  of  the  Legislative  Council  of  the 
opposition  in  each  Province,  so  that  all  political  parties  may,  as 
nearly  as  possible,  be  fairly  represented.     (B.  N.  A,  Act,  s.  25.) 

15.  The  Speaker  of  the  Legislative  Ciouncil  (unless  otherwise  pro- 
vided by  Parliament)  shall  be  appointed  by  the  Crown  from  among 
the  Members  of  the  Legislative  Council,  and  shall  hold  office  during 
pleasure,  and  shall  only  be  entitled  to  a  casting  vote  on  an  equality 
of  votes.     (B.  N.  A.  Act,  ss.  34,  36.) 

16.  Each  of  the  Twenty-four  Legislative  Counciilort;  representing 
Lower  Canada  in  the  Legislative  Council  of  the  General  Legislature 
shall  be  appointed  to  represent  one  of  the  twenty-four  Electoral 
Divisions  mentioned  in  Schedule  A  of  Chapter  first  of  the  Consoli- 
dated Statutes  of  Canada,  and  such  Councillor  shall  reside  or  possess 
his  qualification  in  the  Division  he  is  appointed  to  represent.  (B. 
N.  A.  Act,  ss.  22,  23  (6).) 

17.  The  basis  of  Representation  in  the  House  of  Commons  shall 
be  Population,  as  determined  by  the  Official  Census  every  ten 
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Quebec      years  ;  and  the  number  of  Members  at  first  shall  be  194,  distributed 
Resolutions,  as  follows : 

Upper  Canada 82 

Lower  Canada 65 

Nova  Scotia 19 

New  Brunswick 15 

Newfoundland 8 

Prince  Edward  Island 5 

(B.  N.  A.  Act,  s.  37.) 

18.  Until  the  Official  Census  of  1871  has  been  made  up,  there 
shall  be  no  change  in  the  number  of  Representatives  from  the 
several  sections. 

19.  Immediately  after  the  completion  of  the  Census  of  1871,  and 
immediately  after  every  decennial  census  thereafter,  the  Represen- 
tation from  each  section  in  the  House  of  Commons  shall  be  read- 
justed on  the  basis  of  Population.     (B.  N.  A.  Act,  s.  51.) 

20.  For  the  purpose  of  such  readjustments,  Lower  Canada  shall 
always  be  assigned  sixty-five  Members,  and  each  of  the  other  sec- 
tions shall,  at  each  readjustment,  receive  for  the  ten  years  then 
next  succeeding,  the  number  of  Members  to  which  it  will  be  en- 
titled on  the  same  ratio  of  Representation  to  Population  as  Lower 
Canada  will  enjoy  according  to  the  Census  last  taken,  by  having 
sixty-five  Members.     (B.  N.  A.  Act,  s.  51.) 

21.  No  reduction  shall  be  made  in  the  number  of  Members  re- 
turned by  any  section,  unless  its  population  shall  have  decreased, 
relatively  to  the  population  of  the  whole  Union,  to  the  extent  of 
five  per  centum.    (B.  N.  A.  Act,  s.  51  (4).) 

22.  In  computing  at  each  decennial  period  the  number  of  Mem- 
bers to  which  each  section  is  entitled,  no  fractional  parts  shall  be 
considered,  unless  when  exceeding  one-half  the  number  entitling 
to  a  Member,  in  which  case  a  Member  shall  be  given  for  each  such 
fractional  part.     (B.  N.  A.  Act,  s.  51  (3).) 

23.  The  Legislature  of  each  Province  shall  divide  such  Province 
into  the  proper  number  of  consituencies,  and  define  the  boundaries 
of  each  of  them.     (B.  N.  A.  Act,  ss.  70,  80,  88,  and  92  (1).) 

24.  The  Local  Legislature  of  each  Province  may,  from  time  to 
time,  alter  the  Electoral  Districts  for  the  purposes  of  Representa- 
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tion in  such  Local  '  jgislature,  and  distribute  the  Representatives       Qoebkc 
to  which  the  Province  is  entitled  in  such  Local  Legislature,  in  any  RKsoi-UTioNa. 
manner  such  Legislature  may  see  fit.     (lb.) 

25.  The  number  of  Members  may  at  any  time  be  increased  by 
the  General  Parliament, — regard  being  had  to  the  proportionate 
rights  then  existing.     (B.  N.  A.  Act,  s.  52.) 

26.  Until  provisions  are  made  by  the  General  Parliament,  all  the 
laws  which,  at  the  date  of  the  Proclamation  constituting  the  Union, 
are  in  force  in  the  Provinces  respectively,  relating  to  the  qualifica- 
tion and  disqualification  of  any  person  to  be  elected,  or  to  sit  or 
vote  as  a  Member  of  the  Assembly  in  the  said  Provinces  respectively, 
and  relating  to  the  qualification  or  disqualification  of  voters,  and  to 
the  oaths  to  be  taken  by  voters,  and  to  Returning  Officers  and  their 
powers  and  duties, — and  relating  to  the  proceedings  at  Elections, 
and  to  the  period  during  which  such  elections  may  be  continued, — 
and  relating  to  the  Trial  of  Controverted  Elections,  and  the  pro- 
ceedings incident  thereto, — and  relating  to  the  vacating  of  seats 
of  Members,  and  to  the  issuing  and  execution  of  new  Writs,  in 
case  of  any  seat  being  vacated  otherwise  than  by  a  dissolution — 
shall  respectively  apply  to  elections  of  Members  to  serve  in  the 
House  of  Commons,  for  place:!  situate  in  those  Provinces  respec- 
tively.    (B.  N.  A.  Act,  8.  41.) 

27.  Every  House  of  Commons  shall  continue  for  five  years  from 
the  day  of  the  return  of  the  writs  choosing  the  same,  and  no  longer  ; 
subject,  nevertheless,  to  be  sooner  prorogued  or  dissolved  by  the 
Governor.     (B.  N.  A.  Act,  s.  50.) 

28.  There  shall  be  a  Session  of  the  General  Parliament  once,  at 
least,  in  every  year,  so  that  a  period  of  twelve  calendar  months 
shall  not  intervene  between  the  last  sitting  of  the  General  Parlia- 
ment in  cae  Session,  and  the  first  sitting  thereof  in  the  next  Ses- 
sion.    (B.  N.  A.  Act,  s.  20.) 

29.  The  General  Parliament  shall  have  power  to  make  Laws  for 
the  peace,  welfare  and  good  government  of  the  Federated  Provinces 
(saving  the  Sovereignty  of  England),  and  especially  laws  respecting 
the  following  subjects  : — 

1.  The  Public  Debt  and  Property. 

2.  The  regulation  of  Trade  and  Commerce. 
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Quebec  3.  The  imposif  ion  or  regulation  of  Duties  of  Oustoms  on  Imports 

Resolutions.  and  Exports,— except  on  Exports  of  Timber,  Logs,  Masts, 

Spars,  Deals  and  Sawn  Lumber  from  New  Brunswick,  and 

of  Coal  and  other  Minerals  from  Nova  Scotia. 

4.  The  imposition  or  regulation  of  Excise  Duties. 

5.  The  raising  of  money  by  all  or  any  other  modes  or  systems  of 

Taxation. 
G.  The  borrowin-j  of  money  on  the  Public  Credit. 

7.  Postal  Service. 

8.  Lines  of  Steam  or  other  Ships,  Railways,  Canals  and  other 

works,  connecting  any  two  or  more  of  the  Provinces  to- 
gether, or  extending  beyond  the  limits  of  any  Province. 
(B.  N.  A.  Act,  s.  92  (10).) 

9.  Lines  of  Steamships  between  the  Federated  Provinces  and 

other  Countries.     (B.  N.  A.  Act,  s.  92  (10).) 

10.  Telegraph  Communication  and  the  Incorporation  of  Tele- 

graph Companies. 

11.  All  such  works  as  shall,  although  lying  wholly  within  any 

Province,  be  specially  declared  by  the  Acts  authorizing 
them  to  be  for  the  general  advantage. 

12.  The  Census. 

13.  Militia — Military  and  Naval  Service  and  Defence. 

14.  Beacons,  Buoys  and  Light  Houses. 

15.  Navigation  and  Shipping. 

16.  Quarantine. 

17.  Sea  Coast  and  Inland  Fisheries. 

18.  Ferries  between  any  Province  and  a  Foreign  country,  or 

between  any  two  Provinces. 

19.  Currency  and  Coinage. 

20.  Banking — Incorporation  of  Banks,  and  the  issue  of  Paper 

Money. 

21.  Savings  Banks. 

22.  Weights  and  Measures. 

23.  Bills  of  Exchange  and  Promissory  Notes. 

24.  Interest. 

26.  Legal  Tender. 

26.  Bankruptcy  and  Insolvency. 

27.  Patents  of  Invention  and  Discovery. 

28.  Copy  Rights. 

29.  Indians  and  Lands  reserved  for  the  Indians. 

30.  Naturalization  and  Aliens. 

31.  Marriage  and  Divorce. 
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32.  The  Criminal  Law,  excepting  the  Constitution  of  Courts  of       Qukbeo 

Criminal    Jurisdiction,    but  including  the  procedure   in  Resolutions. 
Criminal  matters.  — 

33.  Rendering  uniform  all  or  any  of  the  laws  relative  to  property 

and  civil  rights  in  Upper  Canada,  Nova  Scotia,  New  Bruns- 
wick, Newfoundland  and  Prince  Edward  Island,  and  ren- 
dering uniform  the  procedure  of  all  or  any  of  the  Coi'.rts 
in  these  Provinces  ;  but  any  statute  for  this  purpose  shall 
have  no  force  or  authority  in  any  Province  until  sanc- 
tioned by  the  Legislature  thereof.     (B.  N.  A.  Act,  s.  94.) 

34.  The  establishment  of  a  General  Court  of   Appeal  for  the 

Federated  Provinces.     (B.  N.  A.  Act,  s.  101.) 

35.  Immigration.     (B.  N.  A.  Act,  s.  95.) 

36.  Agriculture.     (B.  N.  A.  Act,  s.  95.) 

37.  And  generally  respecting  all  matters  of  a  general  character, 

not  specially  and  exclusively  reserved  for  the  Local  Govern- 
ments and  Legislatures. 
(B.  N.  A.  Act,  s.  9L) 


1  country,  or 


isue  of  Paper 


30.  The  General  Government  and  Parliament  shall  have  all 
powers  necessary  or  proper  for  performing  the  obligations  of  the 
Federated  Provinces,  as  part  of  the  British  Empire,  to  foreign 
countries,  arising  under  Treaties  between  Great  Britain  and  such 
countries.     (B.  N.  A.  Act,  s.  132.) 

31.  The  General  Parliament  may  also,  from  time  to  time,  estab- 
lish additional  Courts,  and  the  General  Government  may  appoint 
Judges  and  officers  thereof,  when  the  same  shall  appear  necessary 
or  for  the  public  advantage,  in  order  to  the  due  execution  of  the 
laws  of  Parliament.     (B.  N.  A.  Act,  s.  101.) 

32.  All  Courts,  Judges,  and  officers  of  the  several  Provinces  shall 
aid,  assist  and  obey  the  General  Government  in  the  exercise  of  its 
rights  and  powers,  and  for  such  purposes  shall  be  held  to  be  Courts, 
Judges  and  officers  of  the  General  Government.  (B.  N.  A.  Act, 
s.  130.) 

33.  The  General  Government  shall  appoint  and.  pay  the  Judges 
of  the  Superior  Courts  in  each  Province,  and  of  the  County  Courts 
in  Upper  Canada,  and  Parliament  shall  fix  their  salaries.  (B.  N. 
A.  Act,  ss.  96,  100.) 

34.  Until  the  consolidation  of  the  Laws  of  Upper  Canada,  New 
Brunswick,  Nova  Scotia,  Newfoundland  and  Prince  Edward  Island, 
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Quebec       the  Judges  of  these  Provinces,  appointed  by  the  General  Govern- 
Resolutions.  ment,  shall  be  selected  froni  their  respective  Bars.     (B.  N.  A.  Act, 
8.  97.) 

36.  The  Judges  of  the  Courts  of  Lower  Canada  shall  be  selected 
from  the  Bar  of  Lower  Canada.     (B.  N.  A.  Act,  s.  98.) 

30.  The  Judges  of  the  Court  of  Admiralty  now  receiving  salaries, 
shall  be  paid  by  the  General  Government.      (B.  N.  A.  Act,  s.  100;. 

37.  The  Judges  of  the  Superior  Courts  shall  hold  their  offices 
during  good  behaviour,  and  shall  be  removable  only  on  the  Ad- 
dress of  both  Houses  of  Parliament.     (B.  N.  A.  Act,  s.  99.) 

38.  For  each  of  the  Provinces  there  shall  be  an  Executive  Officer, 
styled  the  Lieutenant-Governor,  who  shall  be  appointed  by  the 

-^  Governor-General  in  Council,  under  the  Great  Seal  of  the  Federat- 

ed Provinces,  during  pleasure  ;  such  pleasure  not  to  be  exercised 
before  the  expiration  of  the  first  five  years,  except  for  cause  ,  such 
cause  to  be  communicated  in  writing  to  the  Lieutenant-Governor 
immediately  after  the  exercise  of  tiie  pleasure  as  aforesaid,  and  also 
by  Message  to  both  Houses  of  Parliament,  within  the  first  week  of 
the  first  session  afterwards.     (B.  N.  A.  Act,  ss.  58,  59.) 

39.  The  Lieutenant-Governor  of  each  Province  shall  be  paid  by 
the  General  Government.     (B.  N.  A.  Act,  s.  60.) 

40.  In  undertaking  to  pay  the  salaries  of  the  Lieutenant-Gover- 
nors, the  Conference  does  not  desire  to  prejudice  the  claim  of 
Prince  Edward  Island  upon  the  Imperial  Government  for  the 
amount  now  paid  for  the  salary  of  the  Lieutenant-Governor  thereof. 

41.  The  Local  Government  and  Legislature  of  each  Province 
shall  be  constructed  in  such  manner  as  the  existing  Legislature  of 
each  such  Province  shall  provide.  (See  B.  N.  A.  Act,  ss.  69-72,  s. 
88.) 

42.  The  Local  Legislature  shall  have  power  to  alter  or  amend 
their  Constitution  from  time  to  time.     (B.  N.  A.  Act,  s.  92  (1).) 

43.  The  Local  Legislatui%  shall  have  power  to  make  laws  respect- 
ing the  following  subjects  : 

1.  Direct  taxation,  and  in  New  Brunswick  the  imposition  of 
duties  on  the  export  of  Timber,  Logs,  Masts,  Spars,  Deals 
and  Sawn  Lumber  ;  and  in  Nova  Scotia,  of  Coals  and  other 
Minerals.    (See  B.  N.  A.  Act,  s.  124.) 
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2.  Borrowing  money  on  the  credit  of  the  Province. 

3.  The  establishment  and  tenure  of  local  offices,  and  the  appoint- 

ment and  payment  of  local  officers. 

4.  Agriculture.     (B.  N.  A.  Act,  s.  95.) 
6.  Immigration.     (B.  N.  A.  Act,  s.  95. ) 

6.  Education  ;  saving  the  rights  and  privileges  which  the  Pro- 

testant or  Catholic  minority  in  both  Canadas  may  possess 
as  to  their  denominational  schools,  at  the  time  when  the 
union  goes  into  operation.     (B.  N.  A.  Act,  s.  93.) 

7.  The  sale  and  management  of  Public  Lands,  excepting  lands 

belonging  to  the  General  Government. 

8.  Sea  Coast  and  Inland  Fisheries.     (B.  N.  A.  Act,  s.  91  (12).) 

9.  The  establishment,  maintenance  and  management  of  Peniten- 

tiaries, and  Public  and  Reformatory  Prisons.  (B.  N.  A. 
Act,  s.  91  (28).) 

10.  The  establishment,  maintenance  and  management  of  Hospi- 

tals, Asylums,  Charities  and  Eleemosynary  Institutions. 

11.  Municipal  Institutions. 

12.  Shop,  Saloon,  Tavern,  Auctioneer  and  other  Licenses. 

13.  Local  Works. 

14.  The  incorporation  of  Private  or  Local  Companies,  except  such 

as  relate  to  matters  assigned  to  the  General  Parliament. 

15.  Property  and  Civil  Rights,  excepting  those  portions  thereof 

assigned  to  the  General  Parliament. 

16.  Inflicting  punishment  by  tine,  penalties,  imprisonment,  or 

otherwise,  for  the  breach  of  laws  passed  in  relation  to  any 
subject  within  their  jurisdiction. 

17.  The  Administration  of  Justice,  including  the  constitution, 

maintenance  and  organization  of  the  Courts,  both  of  Civil 
and  Criminal  jurisdiction,  and  including  also  the  procedure 
in  civil  matters. 

18.  And  generally  all  matters  of  a  private  or  local  nature,  not  as- 

signed to  the  General  Parliament. 
(B.  N.  A.  Act,  s.  92.) 
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44.  The  power  of  respiting,  reprieving,  and  pardoning  prisoners 
convicted  of  crimes,  and  of  commuting  and  remitting  of  sentences 
in  whole  or  in  part,  which  belongs  of  right  to  the  Crown,  shall  be 
administered  by  the  Lieutenant-Governor  of  each  Province  in 
Council,  subject  to  any  instructions  he  may,  from  time  to  time, 
receive  from  the  General  Government,  and  subject  to  any  provisions 
that  may  be  made  in  this  behalf  by  the  General  Parliament. 
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QuKBKO  45.  In  regard  to  all  subjects  over  which  jurisdiction  belongs  to 

Resolutions,  both  the  General  and  Local  Legislatures,  the  laws  of  the  General 

Parliament  shall  control  and  supersede  those  made  by  the  Local 

Legislature,  and  the  latter  shall  be  void  so  far  as  they  are  repugnant 

to,  or  inconsistent  with,  the  former.  ;, 

40.  Both  the  English  and  French  languages  may  be  employed  in 
the  General  Parliament  and  in  its  proceedings,  and  in  the  Local 
Legislature  of  Lower  Canada,  and  also  in  the  Federal  Courts  and  in 
the  Courts  of  Lower  Canada.     (B.  N.  A.  Act,  s.  133. ) 

47.  No  lands  or  property  belonging  to  the  General  or  Local  Gov- 
ernment shall  be  liable  to  taxation.     (B.  N.  A.  Act,  s.  125. ) 

48.  All  Bills  for  appropriating  any  part  of  the  Public  Revenue,  or 
for  imposing  any  nc»vr  Tax  or  Impost,  shall  originate  in  the  House 
of  Commons  or  House  of  Assembly,  as  the  case  may  be.  (B.  N.  A. 
Act,  8.  53.) 

49.  The  House  of  Commons  or  House  of  Assembly  shall  not 
originate  or  pass  any  Vote,  Resolution,  Address,  or  Bill  for  the 
appropriation  of  any  part  of  the  Public  Revenue,  or  of  any  Tax  or 
Impost  to  any  purpose,  not  first  recommended  by  Message  of  the 
Governor-General  or  the  Lieutoiiant-Governor,  as  the  case  may  be, 
during  the  Session  in  which  such  Vote,  Resolution,  Address  or 
Bill  is  passed.     (B.  N.  A.  Act,  s.  54.) 

50.  Any  Bill  of  the  General  Parliament  may  be  reserved  in  the 
usual  manner  for  Her  Majesty's  assent,  and  anyJBill  of  the  Local 
Legislatures  may,  in  like  manner,  be  reserved  for  the  consideration 
of  the  Governor-General.     (B.  N.  A.  Act,  s.  55.) 

51.  Any  Bill  passed  by  the  General  Parliament  shall  be  subject 
to  disallowance  by  Her  Majesty  within  two  years,  as  in  the  case  of 
Bills  passed  by  the  Legislatures  of  the  said  Provinces  hitherto  ;  and 
in  like  manner.  Uj  1  ised  by  a  Local  Legislature  shall  be  sub- 
ject to  di  ''  lice  by  the  Governor-General  within  one  year  after 
the  p;              .ereof.     (B.  "'    A.  Act,  ss.  56,  90.) 

52.  i  Seat  of  Government  of  the  Federated  Provinces  shall  be 
Ottawa,  subject     >  the  Royal  Prerogative.     (B.  N.  A.  Act,  s.  16.) 

53.  Subject  to  any  future  action  of  ^he  respective  Local  Govern- 
ments, the  Seat  of  the  Local  Government  in  Upper  Canada  shall  be 
Toronto  ;  of  Lower  Canada,  Quebec  ;  and  the  Seats  of  the  Local 
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Governmonts  in  the  other  Provinces  shall  be  as  at  present. 
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64.  All  Stocks,  Cash,  Bankers'  Balances  and  Securities  for  money 
belonging  to  each  Province  at  the  time  of  the  Union,  except  as 
hereinafter  mentioned,  shall  belong  to  the  General  Govornmont. 
(B.  N.  A.  Act,  8. 107.) 

55.  The  following  Public  Works  and  Property  of  each  Province 
shall  belong  to  the  General  Government,  to  wit : — 

1.  Canals. 

2.  Public  Harbours. 

3.  Light  Houses  and  Piers. 

4.  Steamboats,  Dredges  and  Public  Vessels. 

6.  River  and  Lake  Improvements. 

G.  Railway  and  Railway  Stocks,  Mortgages,  and  other  debts  duo 
by  Railway  Companies. 

7.  Military  Roads. 

8.  Custom  Houses,  Post  Offices  and  other  Public  Buildings,  ex- 

cept such  as  may  be  set  aside  by  the  General  Government 
for  the  use  of  the  Local  Legislatures  and  Governments. 

9.  Property  transferred  by  the  Imperial  Government  and  known 

as  Ordnance  Property. 

10.  Armories,  Drill  Sheds,  Military  Clothing  and  Munitions  of 

War  ;  and 

11.  Lands  set  apart  for  public  purposes. 

(B.  N.  A.  Act,  s.  108  and  Sched.  3.) 

56.  All  Lands,  Mines,  Minerals  and  Royalties  vested  in  Her  Ma- 
jesty in  the  Provinces  of  Upper  Canada,  Lower  Canada,  Nova 
Scotia,  New  Brunswick  and  Prince  Edward  Island,  for  the  use  of 
such  Provinces,  shall  belong  to  the  Local  Government  of  the  terri- 
tory in  which  the  same  are  so  situate  ;  subject  to  any  trusts  that 
may  exist  in  respect  to  any  of  such  lands  or  to  any  interest  of  other 
persons  in  respect  of  the  same.     (B.  N.  A.  Act,  s.  109.) 

57.  All  sums  due  from  purchasers  or  lessees  of  such  lands,  mines 
or  minerals  at  the  time  of  the  Union,  shall  also  belong  to  Local 
Governments.     (B.  N.  A.  Act,  s.  109.) 

58.  All  Assets  connected  with  such  portions  of  the  Public  Debt 
of  any  Province  as  are  assumed  by  the  Local  Governments,  shall 
also  belong  to  those  Governments  respectively.  (B.  N.  A.  Act,  s. 
110.) 
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Quebec  59.  The  several  Provinces  shall  retain  all  other  Public  Property 

Resolutions,  therein,  subject,  to  the  right  of  the  General  Government  to  assume 
■"""         any  Ijands  or  Public  Property  required  for  Fortificationb  or  the  De- 
fence of  the  Country.     (B.  N.  A.  Act,  s.  117.) 

60.  The  General  Government  shall  assume  all  the  Debts  and  Lia- 
bilities of  each  Province.     (B.  N.  A.  Act,8.  111.) 

61.  The  De^t  of  Canada,  not  specially  assumed  by  Upper  and 
Lower  Canada  respectively,  shall  not  exceed,  at  the  time  of  the 
Union,  862,500,000  ;  Nova  Scotia  shall  enter  the  Union  with  a 
debt  not  exceeding  ^8,000,000  ;  and  New  Brunswick  with  a  debt 
not  exceeding  $7,000,000.     (B.  N.  A.  Act,  ss.  112,  114,  115.) 

02.  In  case  Nova  Scotia  or  New  Brrnsw'jk  do  not  incai  iabili- 
ties  beyond  those  for  which  their  Governments  are  now  bound,  and 
which  shall  make  tl  eir  debts,  at  the  date  of  Union,  less  than 
§8,000,000  and  $7,000,000  respectively,  they  shall  be  entitled  to 
interest  at  five  per  cent,  on  the  amount  not  so  incurred,  in  like 
manner  as  is  hereinafter  provided  for  Newfoundland  and  Prince 
Edward  Island;  the  foregoing  resolution  being  in  no  respect  in- 
tended to  limit  the  powers  given  to  the  respective  Governments  of 
those  Provinces  by  Legislative  authority,  but  only  to  limit  the 
maximum  amount  of  charge  to  be  assumed  by  the  General  Goven.- 
ment ;  provided  always  that  the  powers  so  conferred  by  the 
respective  Legislatures  shall  be  exercised  within  five  years  from 
this  date,  or  the  same  shall  then  lapse.     (B.  N.  A.  Aci,  s.  116.) 

63.  Newfoundland  and  Prince  Edward  Island,  not  having  in- 
curred debts  equal  to  those  of  the  other  Prcviuces,  shall  he 
entitled  to  receive,  by  half-yearly  payments,  in  advance,  from  the 
General  Government,  the  interest  at  live  per  cent,  on  the  difference 
between  the  actual  amount  of  their  respective  debts  at  the  time  of 
the  union,  and  the  average  amount  of  indebtedness  per  head  of 
the  population  of  Canada,  Nova  Scotia  and  New  Brunswick. 

64.  In  consideration  of  the  transfer  to  the  General  Parliament  of 
the  powers  of  taxation,  an  annual  grant  in  aid  of  each  Province  shall 
be  made,  equal  to  eighty  cents  per  head  of  the  population,  as 
established  by  the  Census  of  1861  ;  the  population  of  Newfound- 
land being  estimated  at  130,000.  Such  aid  shall  be  in  full  settle- 
ment of  all  future  demands  upon  the  General  Government  for  local 
purposes,  'vnd  shall  be  paid  half-yearly  in  advance  to  each  Province. 
(B.  N.  A.  Act,  B.  118.) 
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66.  The  position  of  New  Brunswick  being  such  as  to  entail  large  Quebec 
immediate  charges  upon  her  local  revenues,  it  is  agreed  that  for  the  Kesolutions. 
period  of  ten  years  from  the  time  when  the  Union  takes  effect,  an 
additional  allowance  of  §03,000  per  annum  shall  be  made  to  that 
Province.  But  that  so  long  as  the  liability  of  that  Province  remains 
under  §7,000,000,  a  deduction  equal  to  the  interest  on  such  defici- 
ency shall  be  made  from  the  $63,000.     (B.  N.  A.  Act,  s.  119.) 

66.  In  consideration  of  the  surrender  to  the  General  Government, 
by  Newfoundland,  of  all  its  rights  in  Mines  iind  Minerals,  and  of  all 
the  ungranted  and  unoccupied  Lands  of  th-  ^rown,  it  is  agreed  that 
the  sum  of  §150,000  shall  each  year  be  paid  to  that  Province  by 
semi-annual  payments  ;  provided  that  that  Colony  shall  retain  the 
right  of  opening,  constructing  and  controlling  roads  and  bridges 
through  any  of  the  said  lands,  subject  to  any  laws  which  the  Gene- 
ral Parliament  inay  pass  in  respect  of  the  same. 

67.  All  engagements  that  may,  before  the  Union,  be  entered  into 
with  the  Imperial  Government  for  the  defence  of  the  country,  shall 
be  assumed  by  the  General  Government. 

68.  The  General  Government  shall  secure  without  delay,  the  com- 
pletion of  the  Intercolonial  Railway  from  Riviere  du  Loup,  through 
New  Brunswick,  to  Truro  in  Nova  Scotia.     (B.  N.  A.  Act,  s.  145.) 

69.  The  communications  with  the  North-Western  Territory,  and 
the  improvements  required  for  the  development  of  the  trade  of  the 
Great  West  witli  the  seaboard,  are  regarded  by  this  Conference  as 
subjects  of  the  highest  importance  to  the  Federated  Provinces,  and 
shall  be  prosecuted  at  the  earliest  possible  period  that  the  state  of 
the  finances  will  permit. 

70.  The  sanction  of  the  Imperial  and  Local  Parliaments  shall  be 
sought  for  the  Union  of  the  Provinces,  on  the  principles  adopted  by 
the  Conference. 

71.  That  Her  Majesty  the  Queen  be  solicited  to  determine  the 
rank  and  name  of  the  Federated  Provinces. 

72.  The  Proceedings  of  the  Conference  shall  be  authenticated  by 
the  signatures  of  the  Delegates,  and  submitted  by  each  Delegation 
to  its  own  Government,  and  the  Chairman  is  authorized  to  submit 
a  copy  to  the  Governor-General  for  transmission  to  the  Secretary 
of  State  for  the  Colonies. 
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RcssELL  This  Appendix  contains  the  argument  in  Russell  v.  The  Queen  as 

The  Qubkn.  reported  7  App.  Caa.  829,  the  report  of  that  case  as  printed  in  this 
volume  having  been  taken  from  the  Law  Tirms  which  did  not  give 
any  argument. 


Argument. 


|.;1:::E 


Mr.  Benjamin,  Q.C..  and  Mr.  Reginald  Brown  for  the  appellant, 
contended  that  the  Dominion  Parliament  had  no  power  to  pass  the 
Act  in  question :  see  Citizens  Insurance  Company  v.  Parsons  (1),  ac- 
cording to  which  it  is  not  necessary  to  shew  that  the  Act  comes 
exclusively  within  sect.  91  of  the  B.  N.  A.  Act,  1867,  for  the  two 
sections  may  be  read  together.  Reference  was  made  to  sects.  91 
and  92,  sub-sects.  9,  13,  16,  to  sects.  94  and  121.  The  rules  laid 
down  in  Parsons'  Case  (1)  are  that  it  must  be  ascertained  (1)  whether 
the  subject  conies  within  any  of  the  classes  enumerated  under  sect, 
92 ;  (2)  if  so,  does  it  also  come  within  any  of  the  classes  enumerated 
under  sect.  91 ;  (3)  if  it  is  within  both,  is  the  power  of  the  Pro- 
vincial Legislature  overborne  by  the  power  of  the  Dominion  Par- 
liament. Up  to  the  time  of  the  passing  of  the  Act  of  1867  the 
Legislatures  of  the  several  Provinces  had  always  exercised  the 
power  of  dealing  with  the  sale  of  liquors  within  their  Provinces, 
and  with  the  granting  of  licenses  for  the  purposes  of  local  revenue. 
They  distributed  the  right  of  granting  such  licenses  amongst  the 
various  municipalities  for  purely  local  purposes  :  see  New  Brunswick 
Acts,  11  Vict.  c.  61,  s.  59  ;  17  Vict.  c.  15,  s.  21 ;  22  Vict.  c.  8,  s.  74 ;  36 
Vict.  c.  10,  s.  32.  All  provided  fees  for  licenses.  Under  the  Pro- 
vincial Acts  prior  to  1867,  the  municipalities  had  a  revenue,  the  power 
of  legislating  with  regard  to  which  is  preserved  to  the  Provincial 
Legislatures  by  sub-sect.  9  of  sect.  92.  These  licensing  powers  were 
continued  in  the  municipalities  by  sect.  29  of  39  Vict.  c.  105 
(Consolidated  Statutes  of  New  Brunswick.  1876),  and  were  in  force 
up  to  the  1st  of  May,  1879.  The  Local  Legislatures  had  exclusive 
power  to  raise  money  by  licenses,  and  the  Dominion  cannot  inter- 
fere therewith  by  legislating  with  regard  to  the  commodities  which 
are  the  subject  of  licenses.     The  Legislature  having  treated  this  as 


(1)  7  App.  Caa.  1)6,  107 ;  ante,  vol.  1,  p.  265. 
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a  local  matter,  can  the  C  .mrts  say  that  it  ia  not  ?  This  is  a  law  in 
relation  to  licenses  of  a  local  nature  ;  if  a  criminal  law  it  comes 
under  sub-sect.  15  of  sect.  92.  It  is  not  a  law  for  the  peace,  order 
and  good  government  of  Canada,  for  it  is  a  law  relating  to  a  locality. 
If  it  applied  to  the  whole  Dominion  without  local  option,  it  would 
then  be  within  the  power  of  the  Dominion  Parliament.  Reference 
was  made  to  Kcefe  v.  McLennan  (1)  decided  12th  December,  1876, 
and  L'  Union  St.  Jacques  de  Montreal  v.  Bellsle  (2).  Even  if  the 
Dominion  Parliament  possessed  the  powers  which  it  assumed  to  ex- 
ercise by  this  Act,  it  had  no  power  to  delegate  them  and  to  give 
local  authorities  the  right  to  say  whether  the  provisions  of  the  Act 
should  be  operative  or  not. 

(Sir  Montague  E.  Smith  : — Their  Lordships  do  not  require  to 
hear  the  respondent's  counsel  in  reference  to  sub-sects.  9  and  13,  but 
only  in  regard  to  sub-sect.  16. ) 

Mr.  Maclaren,  Q.C.,  and  Mr.  Fullarton  for  the  respondent : — 
The  words  "  matters  of  a  merely  local  or  private  nature  m  the 
Province"  mean  matters,  the  interest  or  eflfect  of  which  does  not 
transcend  tlie  locality  or  the  private  person.     If  a  matter  can  only 
affect  the  particular  locality  directly  or  indirectly,  then  it  is  left  to 
local   legislation.     If,  on   the   other  hand,   such  private  or  local 
matter  falls  within  any  of  the  subjects  enumerated  in  sect.  91,  pro- 
vincial legislation  cannot  deal  with  it.      Drunkenness  affects  the 
whole  community,  its  character,  health,  and  efficiency  more  than 
any  other  matter  ;  and  giving  local  option  does  not  render  the  Act 
which  deals  with  such  a  matter  local  in  its  nature.     On  the  contrary, 
local  option  is  usually  given  where  the  subject  is  of  great  general 
interest,  opinion  divided  as  to  the  change,  and  large  interests  threat- 
ened thereby.     This  is  the  case  here.     One  test  whether  a  matter 
,     '  merely"  (a  I'estrictive  word)  local  or  private  is  the  maguitude 
of  the  interests  involved,  such  as  temperance,   education,   public 
rights,  health  etc.     Reference  was  made  to  the  Quebec  Resolutions 
(No.  45),  which  are  referred  to  in  the  preamble  of  the  Act  of  1807 
as  the  foundation  of  the  Act  :    See  Doutre's  Constitution  of  Canada, 
Appendix  page  380.     The  Resolution  No.  45  is  given  effect  to  by  the 
words  in  sect.  91 :  "Notwithstanding  anything  in  this  Act,"  etc., 
etc.     Reference  was  then  made  to  The  Queen  v.  Justices  of  King's 
(3) ;    The  Queen  v.  Taylor  (4) ;    Cooey  v.  Municipality  of  the  Corpor- 

(1)  2  R.  &  C.  5  ;  ante,  p.  400.  (3)  2  Pug.  .535  ;  ante,  p.  499. 

(2)  L.  R.  6  P.  C.  31 ;  ante,  vol.  1,  p.  63.       (4)  36  U.  C.  Q.  B.  218. 
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ation  of  Brome  (1) ;  Hart  et  la  Corporation  du  Comti  de  Missisquoi 
(2)  ;  Poitras  v.  Corporation  of  Quebec  (3)  ;  The  Queen  v.  Boardman 
(4).  The  condition  annexed  to  the  legislation  involved  in  giving 
local  option  does  not  imply  any  delegation  of  legislative  power. 
The  Queen  v.  Burah  (5). 

Further,  the  case  comes  within  the  words,  ' '  regulation  of  trade 
and  commerce"  in  sect.  91,  sub-s.  2.  The  Act,  moreover,  is  a 
criminal  statute,  creating  a  new  oft'ence,  the  whole  tenor  being  of  a 
criminal  nature :  see  31  Vict.  c.  1  (Interpretation  Act),  s.  7,  sub-s. 
20  (Canada)  making  this  offence  a  misdemeanor.  It  is  therefore 
within  sect.  91,  sub-s.  20.  (Sir  James  Hannbn  :— If  the  subject 
matter  be  purely  provincial,  could  the  Dominion  Parliament  take 
possession  of  it  by  making  it  criminal  ?)  The  following  are  instances 
of  Acts  originally  of  merely  municipal  character,  but  since  the 
B.  N.  A.  Act,  1867,  dealt  with  by  Dominion  legislation  :  cf.  32  &  33 
Vict.  c.  28,  c  27,  and  c.  22,  ss.  25,  26,  as  respectively  affecting  29  & 
80  Vict.  c.  51  (Canada),  s.  284,  sub-ss.  8,  9  ;  s.  269,  sub-s.  5,  and 
Bub-ss.  13, 14. 
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(1)  21  L.  C.  J.  183  ;  ante,  p.  385. 

(2)  2  Q.  L,  R.  170 ;  ante,  p.  382. 

(3)  9  Rev.  Leg.  531 ;  ante,  p.  376,  n. 


(4)  30  U.  C.  Q.  B.  553  ;  ante,  vol. 
1,  p.  676. 

(5)  3  App.  Gas.  889,  906. 


TABLE  OF  SECTIONS  OF  THE  B.  N.  A  ACT  1867 
CITED  IN  THIS  VOLUME  ' 


Page. 


92 


Section. 

3 55. 

5 65. 

9 55. 

17 55,425. 

18 186,  226. 

41 332,333. 

o8 621. 

II 199,226,635,637. 

«8  .■.■.■.■.■;;;  425. 

9? 614,639. 

•^^ 't'  18,  M),  22,23,  26,35, 

*!'  i^,  51,  52,  55-60 
62, 83-85, 106, 110, 115 
118-120,  122,'234,  262 
264,  267,  268,  287   292' 
296,  299,  312  336  339! 
3oO,  386,  391,  393  397 
398,  413,  417,'  425  441,' 
49o,  504,  532,  542,  546 
^^556,  584,  648;  653!        ' 

•••'''402SoI'''''''''^^^' 

..383,  402. 
,..399. 

..549. 

..86  107, 108, 110,  ;.12, 120, 

..356. 

-.413,414,425,495. 
..59,60. 

..41  51,291,  295,  297,313, 
491,  605,  648,  663         ' 

..263,441. 

..3,  13,  18,  19,  22,23,  42 
67-60,  62,  84,  85,  lis' 
119,  224,  226,  229,  262'. 
263,  267,  294,  299,  300 
301,  307,  337-339  350 

t]'  ???'  ^^^'  3»3,  495 
504,  518,  522,  532,  534 

.13^%47,584,653,671.' 

.636,  637. 
.86,  110. 


(1) 

(2) 

(3) 

(7) 

(10) 

(12) 

(19)  , 

(21)  , 

(26)  . 

(27)  . 

(29)  . 


(1) 
(4) 
(5) 


Section. 
(9) 


(14) 


(7) 
(8) 


.263. 


117. 
129. 

130. 
132. 


■283,288,372,386,581,637.      146 


Page 
....  19-21,  41,  42,  47,  48  49 

61,  282,  283,  288   '289 

299,  349,  383.  386  393,' 

490,  507,  581. 
••••229    263,  265,  269,   271, 

273,  440,  441,  443,  444 

o47. 
....278,547. 
....59,  60,  107. 

...19,21,23,42,62.86,106 

108,  110.  278,  289,' 386; 
0o4,  556. 

...299    423,   491,    510,    512, 

row-  5il^'  ^19,  522,  534 
597,  604,  630,  637,  642 
648.  66:^,  668,  671. 
...23.42.  294,  295,  297   299 
313.  3.1,  322  32r.  HI] 

S?'  ilt'  ^^^'  5^8  590 
591,  593,  608. 

•  ^^i^*'  2^'  42,  68,  59,  83, 

86,  106,  278,  289,  '296 

••224.440,  471,  472,475. 
•■450,46.5,467,485. 
. .  i64,  465,  475. 
••464.  465,475. 
.  445,  469,  475. 

•  •408,414. 
..224. 

' -^^l^~^l'J^^>    511,  512, 
51o,  519,  520,  522-524 

..408,515,619. 

..515. 

. .516. 

.515,  519,  671. 

.  293. 

•^^j;v.^i**'i*9'i5o, 

79  8^:  ^0-'  it^'  "1'  163. 

79,  95,  110,  155. 
•124  145,  248,  332,  333 

^386.402-405,654.    ' 

•  317,  319. 

.315. 
.155. 


>■''  i 


ilAJiiil: 


TABLE  OF  SECTIONS  OF  THE  B.  N.  A.  ACT,  1867, 
CITED  IN  VOLUME  ONE. 


Section.  Page. 

3 66. 

4 402. 

5 66. 

9 509,  740. 

12 409,  720,  736. 

14 740. 

17 509. 

18 172. 

41 159,    161-164,    170,    172, 

195,  197,  203,  205,  209, 
212,  219. 

65 528,  640. 

60 124,  430,  509,  529,  647. 

68 507,  509. 

59 507,  509. 

60 631. 

65 526,  726,  735,  736,  811. 

66 811. 

69 612. 

71 66.  V 

82 541. 

90 124,   424,  439,  452,  454, 

459,  519,  528,  64'). 

91 60-09,    75,    84,  lOo,  107, 

108,  110,  118,  120,  131- 
133,  137,  147,  149,  150, 
153,  159,  162,  163,  '72, 
193,  194,  197,  199,  200, 
203,  205,  207,  209,  246, 
252,  254,  257,  270-274, 
270,  289,  291,  302,  311, 
312,  325,  320,  328,  329, 
333,  335,  330,  337,  353, 
305,  300,  308,  376,  380, 
383,  419,  422,  429,  431, 
450,  454,  455,  459,  404, 
472,  509,  541,  658,  588, 
689,  012,  045,  055,  050, 
665,  678,  093,  835. 
(1)....172. 

(2) . . . . 119, 137, 147, 154, 172,  27«, 
277,  302,  303,  335,  419, 
431,  454,  455,  457,  459, 
472,  478,  481,  482,  657, 
694,  746. 


Section. 
91  (3) 


(7) 
(8) 

(9) 

(15) 

(17) 
(18) 
(19^ 
(21) 
(23) 
(24) 
(20) 
(27) 


(29) 


92. 


(1) 
(2) 


(4) 
(6) 


Page. 
.107,  119,  137,    154, 

431,  432,  459,  481, 

005,  694. 
.71. 
.382,  594,  605,    637, 

647,  662,  665. 
.644. 

.277,  289. 
.277. 

.275,  277. 
.277. 

.09,  257,  277,  383. 
.570. 

.831,  834,  835,  838. 
.304,  313. 
.254,    676,   678,   714, 

740,  744. 

.111,  154,   193,   337, 

458,  482,  483. 
.66,68,09,  75,  81,  83, 
119,  125,  120,  132, 
137,  138,  149,  150, 
154,  102,  194,  199, 
209,  211,  252,  257, 
274,  302,  326,  328- 
333,  335-337,  365- 
370,  382,  383,  389, 
422,  425,  429,  433, 
447,  450,  454-466, 
404,  472,  500,  527, 
572,  012,  045,  040, 
656,  002,  665,  672, 
679,  835. 

.607,  509. 

.107,  108,  117,  119, 
125,  126,  129,  131, 
137,  138,  141,  142, 
370,  420,  432,  456, 
460,  467,  483,  595, 
613,  635,  030,  044, 
672. 

.694. 

.836. 


419, 

482, 


638. 


726, 
457, 

105, 
133, 
153, 
205, 
270- 
330, 
307, 
395, 
441, 
400, 
541, 
055, 
678, 


122, 
133, 
154, 

457, 
605, 
065, 


P::- 


Section. 
92(7) 

(8) 
(9). 


TABLE  OF  SECTIONS   CITED   IN   VOLUME  ONE. 


(10)., 


(a) 

(c). 
(11)  ... 


(12)  . . 
(13).., 


Pagr 
•••^y^;  338.  353,  355,  368, 

" '^^iJ^L'^t^'  S95'  «13, 
694,'  747.'  ''''  ''''  672, 
•••107,  108,  117,    119    122 

}2?'JfM28,  131,131; 
13o,  137,  138,  141 1 143 
152,  154,  157  4lJ,  420 
423,  426,  427  432  440- 
443,  446,  448,  449  4^ 
454,  456-458   4U0l462 
478,  484,  640   655,  665 
677-679,  690:  694,'  703,' 

•105,  111,   113    j^4    J 
337,  338,  390.  /ol'.  11^ 

■105,111,290,337. 
■Ill,  246,  290,  337. 

'•^^5' SI' P' 337,  339, 

3^191:  4^'.'^^^'^««' 
■  313. 

67,  76,  116,  171,  191  _ino 

197,  199-201   2S,  218' 

IS'  ?J'  f  ^'  278  301: 
33b,  353,  355,  368  370 
380,  382,  388  sSs,'  476 
595,  648,  655  665   672 
686,  694   7851787'        ' 


706 


Section. 
92(14). 


-  _„  Page. 

159,  162,  171,  191.  193 
197-203,  207.  209,  212 
213,  218,  230  257   510,' 

(15).... 92.  677,^678,  694,  714,  744. 

^^^^■■••^Vo'li?'272,353,388„ 
449,  476,  595,  613   648 
655,  605,  677-679  694.' 

•^•^ 270    -330,  338,   763,   764 

„ .  768,  771,  773.  816   lit: 

?5 270,275,401. 

l^ 270,421,460. 

99 J^p43,  736,  789,  792. 

ioo.::::::S: 

^^ 159, 171, 188-191,  206,  207 

105 63^ '''' '^^' 254.         ' 

}2| 397,399,408. 

^^ ^^1^2459,  460,  472,   474, 

^^^ ^^L^^;«V<^30,   648,   649, 

129  ..P'665- 

^^^ ^^?'   124.   150,   152,   175 

191,  195,  197,  200   203' 
210.  332:  351   3^  364 

130 64!'^'  391,  392;  663,'  S 

J31 648." 

137 811,812. 


# 


.      1 


1,1    ^ 


in 

1   i 

f 

1      J   '    i 

i'     i  j 
J        f 

i^ 

1    1'F 

! 


INDEX    OF    PRINCIPAL    MATTERS 

IN  VOLUME  ONE  AND  IN  THIS  VOLUME. 


FAOE. 

ACT  OF  PROVINCIAL  LEGISLA- 
TURE— Test  of  Validity  of     .        i.  351 

See  Lkoislatures  of  Ontario  and 
Quebec. 

ADMINISTRATION     OF  JUS- 
TICE—Jurors     .        .        .        ii.  653  n. 
See  Criminal  Law,  9. 

Justices  of  the  Peace  .        ii. 


See  Just  ices  op  the  Peace. 
Police  Magistrates 


634 


i.  810 
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ASSESSMENT— Indian  Lands .        i.  831 

See  Indian  Lands. 
Income  of  Dominion  officer     i.  .592 

See  Pkovincial  Legislatures,  6. 
ASSURANCE  POLICIES -Tax  on  i.  117 

See  Legisl.vtive  Power,  1. 
Contracts,  Regulation  of  .        i.  265 

See  Trade  and  Commerce,  1. 

ATTORNEY-GENERAL  OF  ON- 
TARIO— ZocMS  standi — Specific  per- 
formance of  Acts  of  Parliament.]  An 
Act  of  the  Dominion  Parliament  in- 
corpi'-ating  a  compasy  for  the  pur- 
pose f  constructing  a  bridge  across 
the  Niagara  River  from  Canada  to 
the  United  States,  directed  that  the 
bridge  should  be  "  as  well  for  the 
passage  of  persons  on  foot,  and  in 
carriages,  and  otherwise,  as  for  the 

Eassage   of    railway   trains."     The 
ridge   was   completed  for  railway 
purposes  only  and  the  time  limited 
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by  the  charter  for  completing  the 
work  having  elapsed,  an  information 
was  filed  inthe  name  of  the  Attorney- 
General  of  Ontario,  seeking  to  en- 
force the  terms  of  the  charter,  or  for 
the  removal  of  the  bridge  as  a  nuis- 
ance :  Held  by  the  Court  of  Appeal, 
reversing  the  decision  of  .Spraggo  C., 
that  the  bridge  as  constructed  not  be- 
ing a  public  nuisance  the  Attorney- 
General  of  Ontario  was  not  the  proper 
officer  to  file  the  information.— .4<- 
torney-Oenei'al\.  Internaliomtl  Bridrje 
Co ii.  559 

ATTORNEY-GENERAL  OF  PROV- 
INCE—Proper  officer  to   complain 
of  violation  of  public  rights      .        i.  813 
See  LvjuRY  to  Public. 

BANKRUPTCY     AND     IN SOL- 

VENCY— r?'a</c  and  Commerce— ;i2- 
33  Vict.  r.  16,  Z).— 34  Vict.  c.  2,  Q.] 
An  official  assignee,  or  his  agent, 
acting  under  an  Insolvent  Act  of  the 
Parliament  of  Canada,  can  sell  by 
auction  the  goods  of  a  bankrupt 
without  taking  out  a  license  therefor; 
and  this  right  cannot  be  restricted  by 
a  Provincial  enactment. 

The  Quebec  License  Act,  1870,  in 
so  far  as  it  seeks  to  impose  a  tax  on 
the  sum  realized  from  the  sale  of  an 
insolvent's  effects  when  made  under 
the  Insolvent  Act  of  1869,  32-33  Vict, 
c.  16,  and  to  restrain  the  powers  of 
assignees  in  putting  that  Act  in  op- 
eration is  invalid. — Coti  v.  Watson,  ii.  343 


See  Insolvency. 

BANKS — Power  to  authorize  transfer 
of  warehouse  receipts  to   .         .        i.  828 
See  Legislative  Power,  5. 

BILL  OF  LADING— 33  Vict.  c.  19, 
0.—B.N'.A.Act,s.9],sub-s.2.]  A 
Provincial  Act  t»  the  effect  that  all 
rights  of  suit  should  pass  to  the  con- 
signee of  goods  named  in  any  Bill  of 
Lading,  or  to  the  endorsee  thereof, 
to  whom  the  property  in  the  goods 
should  be  transferred  by  such  con- 
signment or  endorsement,   and  that 
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every  Huch  instrument  representing 
Koocis  to  have  been  shipped  should, 
in  the  hands  of  a  consignee  or  en- 
dorsee for  value,  be  conclusive  evi- 
dence of  Bhi|)inent  as  against  the  per- 
son ttigning  the  instrument,  was  hold 
not  to  be  Tieyoud  the  powers  of  the 
Provincial  Legislature  as  being  an 
interference  with  trade  and  com- 
merce.— Beard  v.  Steele     .        .        i.  683 

BKEWERS'  LICENSES-Poiocr  of 
ProvinridI  Legislature  to  impose  — 
37  Vict.  c.  32,  O.—B.  N.  A.  Act, 
1867,  ss.  91,  92.]  The  right  conferred 
on  Provincial  Legislatures  by  sub-s. 
9  of  s.  92  of  the  B.  N.  A.  Act  to  deal 
with  "shop,  saloon,  tavern,  auc- 
tioneer, and  other  licenses,"  does  not 
extend  to  licenses  on  brewers. 

Reyina  v.  Taylor,  36  V.  C.  Q.  B. 
218,  overruled.  ( Ritchie  and  Strong, 
JJ.,  dissenting.)  Severn  v.  The 
Queen i. 

BRITISH  NORTH  AMERICA  ACT, 
1867 i. 

BRITISH  NORTH  AMERICA  ACT, 
1871 i. 

CANADA — Laws  in  force  in  late  Prov- 
ince of ii. 

See  Election  Laws. 


414 


52 


332 


Power  to    legislate    respecting 

statutes  of  old  Parliament  of    .        i.  351 
See  Legislatures  of  Ontario  and 
Quebec. 
Statutes. 


See  Statutes. 
CANADA  TEMPERANCE  ACT, 
1878— Powers  of  the  Dominion  Par- 
liament.] An  Act  of  the  Parliament 
of  Canada  prohibited  the  tratfic  in 
intoxicating  liquors,  except  under 
certain  restrictions,  in  any  county  or 
city  the  inhabitants  of  which  chose 
to  take  the  steps  therein  prescribed 
for  the  adoption  of  its  provisions  : 

Held  by  the  Privy  Council  that 
such  an  Act  was  within  the  jurisdic- 
tion of  the  Dominion  Parliament. — 
Russell  V.  The  Queen         .        .        ii. 


12 


CIVIL  MATTERS— Penalties        ii.  297 
See  Criminal  Law,  7. 

Procedure        .        .        .        ii.  492 

See  Procedure. 

CIVIL  RIGHTS-Insolvency.         i.  685 ; 

ii.  237,  412 
See  Insolvency,  1,  2,  3. 

Property  .        .         .        .        ii.  241 

See  Property,  2. 

COMMISSIONER     OF      PUBLIC 
WORKS    OF  ONTARIO -Appro- 
val  necessary    where    a  Provincial 
crosses   a    Dominion    railway        i.  822 
See  Provincial  Railway. 


paok. 
COMMISSIONS    OF   ENQUIRY- 
Power  to  issue  .        .        .        .        i.  789 
See  County  Court  Judge. 

OF  OYER  AND  TERMI- 
NER—Power  to  issue      .        .        i.  722 

See  Prerogative  of  the  Crown. 

CONTRACTS-Power  to  regulate,    i.  265 

See  Trade  and  Commerce. 

COPYRIGHT— Rif/ht  to  kiiislate  at 
to—B.  N.  A.  Act,  s.  91,  sub-s.  23.1 
The  B.  N.  A.  Act  was  not  intended 
to  curtail  the  paramount  authority  of 
the  Imperial  Parliament  .as  respects 
any  of  the  matters  assigned  by  the 
Act  to  the  exclusive  jurisdiction  of 
the  Dominion  Parliament,  or  of  tlie 
Provincial  Legislatures. 

All  that  the  B.  N.  A.  Act  intended 
to  effect  by  s.  91,  sub-s.  23,  as  to  copy- 
right, was  to  place  the  ri^ht  of  deal- 
ing with  colonial  copyright  within 
the  Dominion  under  the  exclusive 
control  of  the  Parliament  of  Canada, 
as  distinguished  from  the  Provincial 
Legislatures,  in  the  same  way  as  the 
Act  has  transferred  the  power  to 
deal  with  banking,  bankruptcy  and 
insolvency,  and  other  specified  sub- 
jects, from  the  Provincial  Legisla- 
tures, and  placed  them  under  the  ex- 
clusive jurisdiction  and  control  of  the 
Dominion. 

The  Parliament  of  the  Dominion 
has  no  greater  power  to  deal  with  the 
subject  of  copyright  than  was  pos- 
sessed by  Provincial  Legislatures 
prior  to  C!onfederation. 

The  Imperial  Copyright  Act,  5  and 
6  Vict.  c.  45,  was  in  force  in  Canada 
at  the  time  of  Confederation,  and  is 
in  force  in  Canada  still.  It  is  not 
affected  by  the  Canadian  Copyright 
Act  of  1875,  which  Act  a  also  in 
force.— Smiles  v.  Belfmd  .        .        i.  576 

COUNTY  COURT  JUDGE- 
Gharges  of  Misconduct — Enquiry  by 
Commis.  ion — Court  of  Impeachment.'] 
By  the  B.  N.  A.  Act,  1867,  sect.  96, 
the  Governor-General  is  authorized  to 
appoint  the  Judges  of  the  County 
Courts,  and  the  Provincial  Legisla- 
ture of  Ontario  had  no  power  to  pass 
an  Act  authorizing  the  removal  of 
County  Court  Judges  by  the  Lieu- 
tenant-Governor for  incapacity  or 
misbehaviour,  and  had  not  power  to 

fass  an  Act  abolishing  the  Court  of 
mpeachment,  which  existed  in 
Canada  before  the  B.  N.  A.  Act,  for 
the  trial  of  charges  against  County 
Court  Judges. 

A  County  Court  Judge  may  be 
removed  by  the  Governor-General 
in  Council  under  the  Imperial  Act 
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22  Geo.  III.  c.  75,  hut  there  is  no 
power  under  that  Act,  or  the  Con. 
Stat.  C.  c,  13,  or  under  the  common 
law,  to  issue  a  commission  for  a  pre- 
limmary  enrniiry  imder  oath  with  re- 
spect to  such  charges. — Re  Squier  .  i.  789 

COURT- Constitution  of    .      ii.  602,  053 
See  Criminal  Law,  5,  i). 

CRIMINAL  LAW  ~  B.  N.  A.  Act, 
18(i7,  ».  92,  ifub-ss.  8,  lii—Juriiidirtion 
of  Local  Le<jislature—R.  S.  ().  c.  181, 
t,  57.]  A  Provincial  Legislature  can- 
not legislate  with  respect  to  offences 
of  a  criminal  nature,  except  where 
such  legisl'ition  is  required  for  the 
direct  enforcement  of  a  law  of  the 
Province  made  in  relation  to  a  matter 
coming  within  its  exclusive  jurisdic- 
tion. 

In  legislating  in  regard  to  a  matter 
within  Provincial  jurisdiction,  a  Pro- 
vincial Legislature  has  no  power  to 
enforce  its  law  by  provisi<ms  respect- 
ing the  trial  and  punishment  of 
offenders  in  respect  of  acts  which 
would  be  criminal  offences  at  com- 
mon law. 

Section  57  of  the  Liquor  License 
Act  of  Ontario,  R.  S.  O.  c.  181,  by 
which  it  was  provided  that  any  per- 
son who,  on  any  prosecution  under 
that  Act,  tampered  with  a  witness  or 
induced  or  attempted  to  induce  any 
such  person  to  absent  himself  or  to 
swear  falsely,  should  be  lialjle  to  a 
enalty  of  1550,  was  therefore  held  to 
e  invalid. — Regina  v.  Lawrence       i.  742 


I 


2.  Crime?— What  i.t  a— .36  Vict. 

c.  10,  s.  4,  0. — Evidence.']  An  infor- 
mation under  an  Ontario  Act,  for 
selling  intoxicating  liquors  on  Sunday, 
was  held  to  be  so  far  a  charge  of  crimi- 
nal character  that  the  defendant  could 
not  be  compelled  to  give  evidence 
against  himself. — Regina  v.  Roddy  i. 
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3.  Procedure— Poioer  to  regulate.} 

A  Provincial  Legislature  has  power 
to  regulate  procedure  affecting  penal 
laws  which  such  Legislature  has  au- 
thority to  enact.  —Page  v.  Griffith,  ii.  308 


4.  Penal ties- 


-Power  to 
procedure  respecting — 41  Vict 


regulate 
c.  3,  Q.] 


A  Provincial  Legislature  lias  power 
to  regulate  procedure  affecting  penal 
laws  which  such  Legislature  has  au- 
thority to  enact. 

An  enactment  of  the  Quebec  "legis- 
lature prescribing  the  mode  in  which 
penalties  for  violations  of  a  Statute 
of  the  Province  (41  Vict.  c.  3),  are  to 
be  enforced,  was  held  to  be  valid.— 
CoU  V.  Ghauveau      .        .        .        ii. 
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— —  5.  Procedure  —  Comtitulion  of 
Court— B.  N.  A.  Act,  s.  91,  »i<6-».  27— 
32-33,  Vict.  c.  31, «.  t5H,  />.]  An  Act 
of  the  Parliament  of  Canada  provided 
in  regard  to  ajipeals  from  summary 
convictions  matfe  by  Justices  of  the 
Peace,  that  the  ]>artie8  might  dispense 
with  a  jury  if  they  thou^jht  fit,  and 
submit  themselves  to  the  judgment 
of  the  Court  appealed  to  without  a 
jury  :  Held,  that  this  enactment  was 
not  an  interference  with  tlie  "Con- 
stitution "  of  the  Court  in  (relation  to 
which  the  Provincial  liegislatures 
have  exclusive  jurisdiction),  but  that 
it  related  to  criminal  law  and  pro- 
cedure in  criminal  matters,  and  there- 
fore was  within  the  jurisdiction  of 
the  Dominion  Parliament.  -flt'//i»a 
V.  Bradahaw      .        .        -        .        ii. 


ooa 


6. 

s. 


Procedure  —Crime— B.  N.  A. 
Act,  s.  91,  sub-n.  27.]  A  Provincial 
Legislature  has  power  to  regulate 
procedure  affecting  penal  laws  which 
such  Legislature  has  authority  to 
enact. 

}3reach  of  a  Provincial  Statute  is 
not  a  "  crime  "  within  the  meaning  of 
8.  91,  sub-8,  27  of  the  P.  N.  A.  Act. 
—  Pope  V.  (Griffith.     .        .        .        ii. 


7. 


291 


Civil  matters— B.  N.  A.  Act, 
s.  91,  subs.  27;  s.  92,  .vih-s.  15-34 
Vict.  c.  2,  Q.]  A  Provincial  Legis- 
lature has  i)owerto  regulate  procedure 
affecting  penal  laws  which  such  Legis- 
lature has  authority  to  enact. 

A  Statute  of  Quebec  having  jiro- 
vided  that  no  proceedings  in  civil 
matters  before  a  District  Magistrate 
should  be  removed  to  any  other  Court 
by  certiorari  or  otherwise,  it  was  held 
that  a  proceeding  lu-fore  a  District 
Magistrate  for  the  enforcement  of 
penalties  under  the  License  Law  of 
the  Province  was  a  civil  proceeding 
within  this  enactment,  and  that  the 
right  to  certiorari  was  taken  away. 
—Ex  parte  Duncan  .         .        .        li. 
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8.  Selection    of   Jurors  —  32-33 

Vict.  c.  29,  s.  44,  D.]  By  a  Domin- 
ion Statute,  "  for  avoiding  doubt,"  it 
was  declared  and  enacted,  ' '  that 
every  person  qualified  and  summoned 
as  a  Grand  Juror  or  as  a  Petit  Juror 
in  criminal  cases,  according  to  the 
laws  which  may  be  then  in  force  in 
any  Province  of  Canada,  shall  be  and 
shall  be  held  to  be  duly  qualified  to 
serve  as  such  Juror  in  that  Province, 
whether  such  were  Uws  passed  be- 
fore, or  be  passed  a'.ter  the  coming 
into  force  of  the  B.  ^  A.  Act,  1867, 
subject  always  to  any  provision  in 
any  Act  of  the  Parliament  of  Can- 
ada, and  in  so  far  as  such  laws  are 
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not  inconnistent  with  any  such  Act." 
Acts  were  afterwardfl  pasHod  by  the 
Ontario  Lej^islature  chim^'hi^  the 
motlo  of  HuloctinK  jurors  in  that  Prov- 
ince: Hdd,  that  the  Dominion  enact- 
ment wiiH  not  an  unconHtitutional 
delegation  of  legislative  uthority 
and  was  not  ultrfi  riven,  an.l  that  a 
selection  of  jurors  made  in  the  man- 
ner prescrihed  by  the  Ontario  Acts 
was  valid  for  the  purpose  of  a  crimi- 
nal trial,— Reij inn  v.  O'Rourkc,        ii.  644 


9.  Jurors —Constitution of  Court 

— Criminal  Procedure].  The  Acts 
relating  to  the  attendance  of  Grand 
and  Petit  Jurors  at  the  Covmty 
Courts  (Courts  of  criminal  jurisdic- 
tion over  all  crimes  which  are  not 
capital),  are  within  the  powers  of  the 
Local  Legislature,  under  the  B.  N.  A. 
Act,  18(i7,  sect.  92,  as  pertaining 
to  the  "  Administration  of  Justice" 
and  the  "  Constitution  and  organiza- 
tion of  Provincial  Courts,"  and  do 
not  belong  to  the  Parliament  of  Can- 
ada, under  sect.  91  as  "  Procedure 
in  criminal  matters.  "  —  ReyitM  v. 
Foley ii.  653,  n. 


— —  10.  Insolvency— Con.  Stat.,  N.  B, 
c.  38.]  A  Provincial  Legislature  has 
power  to  pass  an  enactment  for  the 
imprisonment  of  a  person  making  de- 
fault in  payment  oi  a  sum  due  on  a 
judgment  in  case  (a)  he  has  had 
since  the  date  of  the  judgment  or 
order,  the  means  to  pay  the  sum  in 
respect  of  which  he  has  made  default, 
ana  neglects  or  refuses  to  pay  it,  or 
in  case  (6)  the  liability  was  incurred 
by  obtaining  credit  under  false  pre- 
tences, or  by  means  of  any  other 
fraud,  or  by  the  commission  of  an 
act  for  which  he  might  be  proceeded 
against  criminally.  Weldon,  J.,  dis- 
senting.— Ex  parte  Ellis  .        .        ii.  527 


—  Procedure 

-Sec  Tkji  pkhanck  Act,  1. 

—  Proper  officer  to  enforce 
See  Injury  to  Public. 


ii.  678 


813 


Tavern  Licenses— Compromis- 
ing offence i.  676 

See  Tavkkn  and  Shop  Licenses. 

DEBTOR— Po?ff)'  to  pjwide  for  dis- 
charge of— 41  Vict.  c.  8,  N.  S.]  By 
an  Act  in  force  in  the  Province  of 
Nova  Scotia  at  the  Union,  every 
debtor  imprisoned  under  process  from 
any  Court  was  entitled  to  apply  for 
and  obtain  his  discharge.  When  this 
Act  was  passed  there  were  no  County 
Courts  in  Nova  Scotia.  In  1878  an 
Act  of  the  Provincial  Legislature  was 
passed,  making  the  above  provisions 


PAGE. 

applicable  to  persons  Imprisoned 
under  process  from  the  County 
Courts,  and  this  enactment  was  held 
to  be  vnViA.— Johnston  v.  I'oynt;.     ii.  416 

DENOMINATIONAL  SCHOOLS- 
B.  N.  A.  Act,  s.  93-34  Vict.  c.  21, 
N.  B.]  The  provisions  contained  in 
sect.  93  of  the  Ii.  N.  A.  Act,  that 
nothing  in  any  law  made  by  a  Prov- 
ince in  relation  to  education  "  shall 
prejudicially  atfect  any  right  or  privi- 
lege with  respect  to  denominational 
schools  which  any  class  of  jjersons 
have  by  law  in  the  Province  at  the 
Union,"  protects  those  legal  rights 
and  privileges  only  which  existed  in 
each  Province  at  tne  Union  by  v  irtue 
of  positive  legal  enactment,  and  not 
privileges  enjoyed  imder  exceptional 
and  accidental  circumstances,  and 
without  legal  right. 

At  the  Union  the  luw  witu  respect 
to  Schools  in  the  Province  of  New 
Brunswick  was  governed  by  the 
Parish  School  Act,  under  which  no 
class  of  persons  had  any  legal  right 
or  i)rivilege  with  respect  to  denomi- 
national schools,  and  a  subsequent 
Act,  34  Vict.  c.  21,  providing  that 
the  schools  conducted  thereunder 
should  be  non-sectarian,  was  there- 
fore held  to  be  valid. 

The  constitutionality  of  the  Act 
34  Vict.  c.  21,  cannot  be  affected  by 
any  regulations  of  the  Board  of  Edu- 
cation made  under  its  authority ;  anU 
semble,  if  the  Board  of  Education 
have  made  regulations  which  they 
ought  not  to  have  made,  or  have  not 
made  regulations  which  they  should 
have  made,  the  case  falls  within  sub- 
sect.  4  of  sect.  93  of  the  B.  N.  A.  Act, 
— Ex  parte  Jienaud  . 


—  Legislation  respecting 
See  Separate  Schools. 
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DIRECT    TAXATION -Stamp 

duty i.  117 

.Sec  Legislative  Power,  1. 


Power  to   impose 


upon  a  par- 
ticular locality  for  local  purposes     i. 
See  Legislative  Power,  3. 

DISTRIBUTION    OF     LEGISLA- 
TIVE  POWER— 

See  Dominion  Parliament. 
Legislative  Power. 
Provincial  Legislatures. 

DIVISION  COURTS- Powo-  to  ap- 

faint  Judges  of — B.  N.  A.  Act,  s.  96.] 
n  the  Province  of  Ontario  there  were 
in  existence  at  the  Union,  in  addition 
to  the  Superior  and  County  Courts, 
other  Courts  styled  Division  Courts, 
for  the  trial  of  small  causes  ;  of  these 
Division  Courts  there  were  several 
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—  Stamp 

i.  117 

II. 
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in  every  County  j  and  they  had  since 
their  estabUHhinent  beun  always  pre- 
sided over  by  the  County  Court 
Judges.  An  Ontario  Stn  .,ute,  passed 
after  the  Union,  provi(.'^d  in  effect 
that  two  or  more  counties  might  be 
grouped  together  by  the  Lieutenant- 
Governor  for  judicial  purposes 
therein  specified,  aiul  the  Act  con- 
ferred on  the  C'ounty  Court  Judges 
of  grouped  counties,  the  same 
authority  to  try  suits  in  each  of  the 
grouped  counties,  as  they  possessed  in 
their  own  counties  respectively : 
Held,  that  the  Provincial  Legislature 
had  com|)lete  jurisdiction  over  the 
Division  Courts,  and  could  appoint 
the  officers  to  preside  over  them,  and 
that  the  enactment  in  question,  as 
regarded  these  Courts,  was  valid. 
Armour,  .].,  dissenting.  —  Wilson  v. 
McGuire.  .        .        .         .        ii.  66.5 

DOMICILE-Debts  .        .        .         i.  777 
See  Provincial  IjKc.ihlaturkh,  7. 

DOMINION  CONTROVERTED 
ELECTIONS  ACT  -  Election 
Courts         ...  .        i.  158 

See  Provincial  Courts. 

DOMINION    OFFICER-Power  to 
tax  income  of    .        .        .        .        i.  592 
Sec  Provincial  Lkgislaturks,  6. 

■'  Seizure  of  Salai'p  of— .38  Vict.  c. 
12,  s.  .5,  Q.']  A  Provincial  Legislature 
has  no  power  to  declare  liable  to 
seizure  the  salaries  of  employees  of 
the  Federal  Government. — Evans  v. 
Hudon ii.  346 

DOMINION  PARLIAMENT— 
Authority  of— Commission  rogatoire — 
31  Vict.  c.  76,  2>.]  Per  Torrance,  J. 
The  Dominion  Parliament  can  confer 
authority  upon  Courts  and  Judges  in 
Canada,  to  make  orders  for  the  exami- 
nation in  the  Dominion  of  any 
witness  or  party  in  relation  to  any 
civil  or  commercial  matter  pending 
before  any  British  or  Foreign  tribu- 
nal ;  and  the  Dominion  Act,  31 
Vict.  c.  76,  which  contains  provisions 
for  this  purpose,  was  therefore  held 
iohevaXiA.— Ex  parte  Smith   .        ii.  330 

2.  Powers  of — Property  and  civil 

rights — Matters  of  a  mei'dy  local  or 
private  nature— '37  Vict.  c.  103,  Z>.] 
The  Dominion  Parliament  has  no 
power  to  incorporate  an  association 
lor  the  purpose  of  buying,  leasing, 
and  selling  landed  property  and 
buildings,  the  operations  of  a  society 
for  such  purpose  affecting  exclusively 
property  and  civil  rights  within  the 
Province  where  they  are  carried  on  ; 
and  therefore  the  Act  37  Vict.  c.  103, 
incorporating  the  Colonial  Building 
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and  Investment  Ansociation,  for  such 
objects,  was  held  to  bo  ultra  vires, 
though  power  was  given  by  said  Act 
to  carry  on  operations  throughout  the 
Dominion.  Monk,  J.,  diMsenting, — 
Lomnijrrv.  The  Cohmial  Building  and 
Investment  Association,     .        .        ii.  276 


3.  Jurisdiclionof—B.  If. 
108.]     Under  the  B. 


rl.  Act, 
N.  A. 


1867, 

Act,  1867,  s.  108,  read  in  connectioit 
with  the  third  schedule  thereto,  all 
railways  belonging  to  the  Provi>"  "e  of 
Nova  Scotia,  including  the  railway 
in  suit,  passed  to  and  became  vested 
on  the  1st  of  July,  1867,  in  the  Domin- 
ion of  Canada,  but  not  for  any  larger 
interest  therein  than  at  that  date 
belonged  to  the  Province. 

The  railway  in  suit  being,  at  the 
date  of  the  statutory  transfer,  subject- 
to  an  obligation  on  the  part  of  the 
Provincial  Government  to  enter  into 
a  traffic  arrangement  with  the  respon- 
dent company,  the  Dominion  Govern- 
ment, in  pursuance  of  that  obligation, 
entered  into  a  further  agreement  re- 
lating thereto,  of  the  22nd  of  Septem- 
ber, 1871. 

Quare,  whether  it  was  ultra  vires  of 
the  Dominion  Parliament,  by  an 
enactment  to  that  effect,  to  extinguish 
the  rights  of  the  respondent  company 
under  the  said  agreement. 

But  held,  that  Dominion  Act,  37 
Vict.  c.  16,  did  not,  upon  its  true 
construction,  purport  so  to  do.  And 
although  it  authorized  a  transfer  of 
the  railway  to  the  appellant,  it  did 
not  enact  such  transfer  in  derogation 
of  the  respondent's  rights  under  the 
agreement  of  the  22nd  of  September, 
1871,  or  otherwise.—  Western  Counties 
Railway  Co.  v.  Windsor  and  Anna- 
polis Railioay  Co.       .        .        .        i.  397 

Intoxicating  Liquors— Prohilii- 

tion ii.     12 

<See  Canada  TEMt*KRANCK  Act,  1878. 

Lien  or  privilege — Execution  ii.  412 

See  iNaoLVENOY.  3. 


Limitation   of    Appeal— Insol- 
vency          i.  252 

See  Legislative  Power,  4. 

Liquidation— Building  Societies 

ii.  237 
See  Insolvency,  2. 

Local  works    .        , 


ii.  257 


See  Local   Works   and  Under- 
takings. 

Maritime  Court  in  one  Prov- 
ince     i,  557 

See  Maritime  Court. 

Property— Banking ,        .        i.  82d 


See  Lkgislativk  Powbb,  5. 
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—  Property  and  civil  rights 
See  Insolvkncy,  1. 


PAOB. 
i.  685 


Power  to  impoae  duties  on  Pro- 
vincial Courts    .        .        .        .         i.  158 

See  Pkovincial  Courts. 


Statutes. 

See  Statutes. 

DOMINION  PROPERTY  IN  PRO  V. 

I^GVj— Law  of  Province,  effect  <>/.]— 
Held,  following  the  case  of  the 
Commissioners  of  the  Col)ourg  Town 
Trust,  22  Grant  ;577,  that  the 
Commissioners  of  the  Toronto  Har- 
bour were  entitled  to  compensation 
for  their  services,  and  this  whether 
the  harbour  belonged  to  the  Domin- 
ion or  the  I'rovincial  Government ; 
as  in  the  event  of  it  being  found  to 
belong  to  the  Dominion,  it  must  be 
assumed  that  the  I^ominion  Govern- 
ment intended  the  Commissioners  to 
be  subject  to  the  law  of  the  Province 
in  which  the  trust  was  to  be  admin- 
istered.— Re  I'oronto  Harbour  Com- 
missioners .....        i. 


825 


DOMINION  RAUiWAY-  Provin- 
cial Railway  Crossing,  approval 
irequired i.  822 

.SVe  PuoviN'ciAL  Railway. 


Transfer  to  new  company    .     i.  233 


See  PuoviNt'iAi.  Lkgislatures,  2. 
Denominational 


EDUCATION 

Schools 

See  Denominational  Schools. 

Imperial  law,  authority  of 


See  Mkhical  Practitionek. 


ii.  445 


761 


—  Separate  Schools  — Legislation  i.  816 


See  Separate  Schools, 

ELECTIONS-  Laws  in  force  in  late 
Province  of  Canada. — B.N.  A.  Act,  ss. 
41,  129.]  An  Act  of  Canada  i)a8sed  be 
fore  1867  made  void  aiiy  contract  refer- 
ring to  or  arising  out  of  a  Parliament- 
ary election,  even  for  payment  of 
lawful  expenses  ;  the  Dominion  Par- 
liament passed  an  Act  respecting 
Dominion  electicms,  but  not  contain- 
ing this  or  any  like  {)rovision  :  Held, 
that  this  provision,  not  having  been 
repealed,  was  in  force  in  Quebec  as 
resi)ects  Dominion  elections  under 
83.  41  and  129  of  the  B.  N.  A.  Act, 
and  that  therefore  a  promissory  note 
given  for  the  expenses  of  a  subsequent 
Dominion  election  was  void.— FTiY- 
:ett  V.  DeOrosbois.     .        .        .        ii. 

EVIDENCE- -Crime  .        .        .        i. 

See  Criminal  Law,  2. 


332 
709 
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EX  POST  FACTO  LAW— Provincial 
Jurisdiction  to  pass  .        .        ii.  678 

See  Temperance  Act,  1. 

EXTRADITION  -  Reriulatim  of  by 
Imperial  Enactment.—  B.  N.  A.  Act. 
s.  132.]  The  Imperial  Extradition 
Act  of  1870  is  in  force  in  Canada, 
notwithstanding  the  B.  N.  A.  Act, 
previously  passed,  gives  to  the  Cana- 
dian Parliament  jurisdiction  to  carry 
out  obligations  resulting  from  extra- 
ilitiim  treaties.— £'.tpr()'i!e  Woiviis    ii.  315 

FEDERAL  COMPANY  —  Power  to 

dissolve  or  transfer  to  new  company  i.  223 
See  Provincial  Lecuhlatures,  2. 

FINES— Power  to  appropriate  .        ii.  250 
See  Legisi,ative  Power,  6. 

AND  PENALTIES-Power  to 

impose ii.  489 

See  Licenses. 

AND     IMPRISONMENT— 

Power  of  Provincial  Ijegislature  to 
authorize  punishment  of  same  offence 
by  both  modes. — Ex  parte  Papin    ii.  .320 
ii.  322 

Paiije  V.  Griffith    ii.  324 

FIRE  INSURANCE  CONTRACTS 
— Regulation  of         .        .        .        i.  265 
See  TiiADE  AND  Commerce,  1. 

FIREMARSHALS Courtof    .         i.  57 
See  Provincial  Legislatures,  1. 

FISHERIES— iJt'7i(/aiion  and  protec- 
tion of-B.  N.  A.  Act,  ss.  91,  92,  109— 
Propcrti/  and  civil  rif/ht.i—'.il  Vict.  c. 
60,  />.]■  The  B.  N.  A.  Act  in  assign- 
ing to  the  Parliament  of  Canada  the 
right  to  legislate  with  respect  to  Sea 
Coast  and  Inland  Fisheries,  did  not 
thereljy  give  authority  to  deal  with 
questions  of  property  and  civil  rights, 
such  as  the  ownership  of  the  beds  of 
the  rivers,  or  of  the  fisheries,  or  the 
right  of  individuals  therein. 

What  the  Act  gave  to  Parliament 
was  a  right  to  legislate  in  regard  to 
matters  of  national  and  general  con- 
cern, such  as  the  forbidding  fish  to  be 
taken  nt  improper  seasims,  or  in  an 
improper  numner,  or  with  destruc- 
tive instruments  -such  general  laws 
as  are  for  the  benefit  of  the  public  at 
large  as  well  as  of  the  owner. 

Under  the  IJ.  N.  A,  Act  the  exclu- 
sive rights  of  fishing  vested  in  the 
proprietors  of  non-navigable  rivers 
being  in  every  sen^e  of  the  word 
'property,'"  can  l)e  interfered  with 
only  by  the  Provincial  Legislatures 
in  exercise  of  the  powers  given  to 
them  to  legislate  respecting  property 
and  matters  of  a  local  or  private  na- 
ture. 
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The  rights  of  the  Provincial  Gov- 
ernments in  respect  of  fisheries  in 
non-navigable  waters,  the  beds  of 
which,  not  having  been  granted  be- 
fore Confederation,  were  then  vested 
in  the  Provinces  as  part  of  the  public 
domain,  do  not  differ  from  the  rights 
of  private  owners  which  had  been  ac- 
quired by  grant  from  the  Crown  be- 
fore that  date,  and  a  lease  made  by 
the  Minister  of  Marine  and  Fisheries 
of  a  non-navigable  i)ortion  of  a  river 
in  the  Province  of  New  Bmmswick, 
passing  ])artly  through  granted  and 
partly  through  ungranted  lands,  was 
therefore  held  to  be  void.  —  The 
Queen  v.  Robertson       .         .         .     ii. 

GAOL  Ll.M ITS-Power  to  alter      ii. 
See  In.solvkncy,  4. 

GOVERNOR-GENERAL-Ap  peal 
to  under  sect.   93  of  the  B.   N.   A. 
Act — Education         .        .        .        i. 
See  Separate  Schools. 


65 
487 


816 


HARBOUR  —  Property      of      Do- 
minion     .....        ii. 
See  Public  Habbouu. 

HARD  LABOUR- Pvwej-  of  Provin- 
cial LeyislaturcK  to  impose  punishment 
of—B.  N.  A.  Act,  s.  H2,  suh-ss.  8,  9.] 
A  Provincial  Legislature  has  power 
to  enforce  any  of  its  laws  by  imposing 
hard  labour  a^"  a  punishment  for  tlie 
violation  ','  them. 

PerSpragge.C.J. :  The  jurisdicl  .n 
of  a  Provincial  Legisl.iture  to  legis- 
late respecting  licenses  is  not  confined 
to  the  object  of  raising  a  revenue.— 
Rfijiwt  v.  Frawlev    .        .        .        ii. 


147 


-Copyright 


11. 


IMPERIAL  ACTS- 

See  C(vPVRianT. 

Extradition 

Sec  Extradition. 

'  Medical  practitioner— Registra- 
tion     i. 

See  Medical  Pkactitioxkr. 
Military  and  Xaval  Service    ii. 

See  Military  an'd  Naval  Service, 

IMPRISONMENT    AND    FINE  — 
Power  of  Provincial   Legislature  to 
impose       .        .        .        ii.  320,  322, 
See  FiMK  AND  Imprisonment. 


576 
576 

315 

761 
396 

.324 


'  for  debt,  power  to  abolish  .     ii.  494 


See  Insolvency,  5. 

discharge  of  debtor  . 


See  Insolvency,  6. 

INDIAN  LANDS. -Poiwr  to  tax- 
B.  N.  A.  Act,  s.  91,  subs.  24.]  Those 
"lands  reserved  for  the  Indians," 
which  by  s.  91,  sub-s.  24,  of  the 
B.  N.  A.  Act,  are  placed  under  the 


ii.  421 
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exclusive  legislative  jurisdiction  of  the 
Parliament  of  Canada,  are  those 
Indian  binds  onlj-  which  have  not 
been  surrendered  by  the  Indians,  and 
have  been  reserved  for  their  use,  and 
do  not  include  lands  to  which  the  In- 
dian title  lias  lieen  extinguished. 

The  Ontario  Legislature  has  power 
to  tax  .against  a  vendee  unpatented 
lands  which  the  Indians  have  surren- 
dered for  the  ])nrpi)se  of  f)eing  sold  ; 
all  nnpatented  lands,  whether  Indian 
lands  or  Crown  lands,  when  once 
agreed  to  lie  sold,  being  ui)on  the 
same  footing  as  respects  liability  to 
municipal  taxation.— CViH/r/t  v.  Fen- 
ton      ......        i.  831 

INFORMATION-Bridge-Nuisauce, 

ii.  559 
See  Attorney-General. 

Projjer  person  to  file         .        i.  813 

See  Injury  to  Public. 

INJURY  TO  PrBLIC-P)-o/)er  .#- 
ccr  to  romplaiii  of— Information.] 
The  Attorney-General  of  the  Prov- 
ince is  the  officer  of  the  (yi-own  wlio 
is  considered  as  present  in  the  t!onrts 
of  the  Province  to  assert  the  rights 
of  the  Crown,  and  of  those  who  are 
under  its  ])rotection. 

The  Attorney-General  of  the  Prov- 
ince, and  not  the  Attorney-General 
of  the  Dominion,  is  the  proper  party 
to  file  .an  information  wliere  the  com- 
plaint is  not  of  an  injury  to  i)roperty 
vested  in  the  Crown  as  representing 
the  (Toverntneiit  of  the  Diiminion, 
but  of  a  violation  of  the  rights  of  the 
pulilic  of  the  l'ro\ince,  even  though 
such  rights  are  create<l  liy  an  Act  <if 
the  Parliament  of  the  Dominion. 

The  Attorney-General  of  the  Prov- 
ince is  the  proper  person  to  file  an 
information  in  respect  of  a  nuisance 
caused  by  interference  with  a  rail- 
way. 

Though  the  power  of  making  crin  - 
nal  laws  is  vesteil  in  the  Domini(m 
Parliament,  the  Attorney-General  of 
the  Province  is  the  proper  officer  to 
enforce  those  laws  by  prosecution  in 
the  Queen's  Courts  of  Justice  in  the 
Province.  —.'(^<i)>v(t7/  (wcncraJ  v,  A^iVi- 
gara  Falls  Intcrnalii      -^  Brvlije  Co.  i. 


Public  nuisance 
Attorney-(Jeneral. 
-B.  N.  A. 


See 

INSOLVENCY-fi.  N.  A.  Act,  s.  91, 
siih-s.  21. — Properti)  and  civil  rights  — 
32-33  Vict.  c.  16,  .s.  .50,  D.]  Section 
50  of  the  Insolvent  Act  of  1869, 
which  jirovided  that  claims  by  and 
against  assignees  in  insolvency  might 
be  disposed  of  by  the  .Judge  of  the 
County  Court  or  by  the  County  Court 
on   petition,    and   not  by  any   suit. 


813 
ii  559 
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attachment,  opposition,  seizure 
other  i)r()ceeiling  whatever,  was  held 
not  to  be  beyond  the  j;ower  of  the 
Dominion  Parliament,  because  the 
right  to  legislate  on  the  svibject  of 
bankruptcy  and  insolvency  Ijelonga 
exclu^^ively  to  that  Parliament,  and 
because,  at  the  p:ussing  of  the  15.  N. 
A.  Act  there  was  a  system  of  i)riiceed- 
ing  in  insolvency  in  force  in  the  for- 
mer Pi'ovinces  of  I'pper  and  Lower 
Canada  very  similar  to  th'>  one  estab- 
lished by  the  Act  of  1809. — Cmiabie 
V.  Jar/c!"m  .....         i. 


PAGE. 

or 


685 


2. 


Civil  right.f — Liquiddtinn  -42 
Vict  c.  48,  .0.]  An  Act  of  the  Do- 
minion assuming  to  ])rovide  for  the 
liquidation  of  all  buihling  societies 
in  the  Province  of  (Quebec,  whether 
solvent  or  iiot,  was  held  to  be  beyond 
the  competence  of  the  Dominion  Par- 
liament. —  McGlamighan  v.  The  Ht. 
AntVit  Mutual  Building  Society    .     ii. 


237 


3. 


ClvU  r(V/,U.v -32-33  Vict.  c.  16, 
s.  59,  D.  J  Section  oO  of  the  Dominion 
Insolvent  Act  of  18(ii)  provided  that 
no  lien  or  privilege  upon  the  property 
of  an  insiolvent  should  be  created  for 
a  judgment  debt  by  the  issue  or  deli- 
very to  the  Sheriff  of  an  execution, 
or  by  levying  upon  or  sensing  there- 
under the  effects  or  estate  of  an  insol- 
vent, if,  before  the  payment  over  to 
the  plaintiff  of  the  moneys  levied, 
the  estate  of  the  debtor  had  been  as- 
signed or  placed  in  liquidation  under 
that  Act  : 

Held,  to  be  within  the  competence 
of  the  Dominion  Parliament.— A'mne^ 
V.  Dudman        .         .        .         .        ii. 


412 


4.  Oaol  limits,  power  to  alter — 

30  Vict.  c.  28  ;  31  Vict,  c  29,  N.  /?.] 
The  Legislature  of  New  Brunswick 
prior  to. the  L^nion  passed  an  Act 
extending  the  gaol  limits.  This  Act 
was  not  to  come  into  operation  until 
April  1,  18(i8,  and  before  that  date 
but  after  the  Union  it  was  repealed 
by  a  subsequent  enactment  : 

Held,  that  the  subject  of  gaol  limits 
does  not  so  relate  to  insolvency  as  to 
make  the  rejiealing  Act  ultra  rires.  — 
McAlmon  v.  Piiic      .        .        .        ii. 


487 


5.  Imprinonmcnt  for  debt,  poioer 

of  Local  Legi.^laturc  to  abolish.]  An 
Act  of  the  Legislatiire  of  New  Bruns- 
wick, abolishing  imprisonment  for 
debt,  was  held  not  to  be  ultra  vii'c.t, 
as  respects  a  party  not  shewn  to  be  a 
trader  or  subject  to  the  Dominion 
Insolvent  Act. — Armstrong  v.  Mc- 
Cutchin ii. 

6.  B.N.  A.  Act,  K.  91,  Huh-s.  21.] 


494 


PAGE. 

amination  of  a  debtor  before  a  Judge, 
and  which  authorizes  the  Judge  to 
grant  the  delator  a  discharge  from 
gaol  or  the  limits  as  to  the  suit  for 
which  he  was  confined,  on  proof  that 
he  is  unable  to  pay  his  debts,  and 
that  he  has  made  no  fraudulent  ti-ans- 
fei  or  undue  jireference,  is  an  Insol- 
vent Act  which  a  Provincial  Legisla- 
ture has  no  power  to  pass,  since  the 
B.  N.  A.  Act  came  into  force,  and 
the  assent  of  the  (iovernor-lTeneral 
does  not  make  such  an  enactment 
vaMd. -The  Queen  V.  Chandler     ,     ii.  421 


imprisonment . 


527 


Sec  (JiuMiNAL  Law,  10. 

Matter  of  a  local    or 

nature  in  the  Province 
See  LKcjisL.vnvic  Power,  2. 

Property— Bill  of  Sale 


private 
i. 


63 


ii.  552 


See  Pkopkhty,  1. 

INSURANCE  CONTRACTS-Regu- 

lation  of i.  265 

See  Trade  and  Commsuck,  1. 

INSURANCE  POLICIES- Power  to 
tax i.  117 

See  Legislative  Poweii,  1. 

INTEREST— /?>>'^/.  to  legislate  renpect- 
ing-B.  AT.  1.  Jd,  s.  91,  .vib-n.  19— 
37  Vict.  c.  .  :,  M  Q.-\  The  general 
law  having  piv,,  ;1ed  that  on  any 
contract  or  agreement  any  person 
may  stipulate  for  any  rate  of  interest 
or  discount  which  may  be  agreed  on, 
an  Act  of  the  Quebec  Legislature, 
authorizing  a  company  to  pay  such 
rate  of  interest  for  advances  as  might 
be  agreed,  and  to  make  arrangements 
allowing  such  interest  either  by  selling 
obligations  bearing  a  lower  rate  of 
interest  below  i)ar,  or  by  issuing  them 
at  par,  bearing  the  agreed  rate  of 
interest,  was  held  to  be  within  the 
competence  <.f  the  Provincial  Parlia- 
ment. 

A  Provincial  Legislature  may  give 
local  corporations  authority  to  borrow 
money  at  any  rate  of  interest  already 
legalised  as  to  other  persons  having 
the  right  to  borrow.  —Royal  Canadian 
Insurance  Co.  v.  Montreal  Warchoun- 
inp  Co ii.  361 


2. 


An  Act  which  provides  for  the  ex- 


Bight  to  legislate  on  subject 
of  B.  N.  A.  Act,  s.  'J],  subs.  19.] 
Tiie  general  law  having  limited  the 
rate  of  interest,  in  the  absence  of 
agreement  between  the  i)artie8,  to 
six  per  cent.,  a  Provincial  Legislature 
has  no  power  to  authorize  a  municipal 
corporation  to  charge  ten  per  cent, 
"increase"  on  overdue  assessments, 
the  so-called  increase  being  but 
another  name  for  interest. 
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A  municipal  corporation  was  au- 
thorized by  an  Act,  in  force  at  the 
time  of  Confederation,  to  charge  ten 
per  cent,  on  overdue  assessments  ;  the 
Legislature  of  Quebec  passed  an  Act 
repealing  this  enactment  and  pro- 
viding anew  for  a  similar  charge  : 
Held,  by  Johnson,  J.,  that  the  ff>rmer 
enactment  was  effectually  ri'i)ealeil, 
.ind  that  the  new  enactment  as  to 
inorease  was  invalid.  —  iioi.i  v. 
Torraixcc ii.  352 

JNTOXICATINCJ  LIQL'ORS-  -Power 
to  pvohihit  .tale  of— Municipal  Institu- 
tions.—B.  N.  A.  Act,  s.  92,  mb-s.  8— 
.^Vict.  c.  7r..  <?.]  The  state  of  things 
existing  in  the  Confederated  Prov- 
inces at  the  time  of  Confederation, 
and  nidre  particularly  that  which  was 
recognised  by  law  in  all  nr  most  of 
the  Provinces,  is  a  useful  guide  in  the 
interpretation  of  the  meaning  attach- 
ed by  the  Imperial  Parliament  to 
indefinite  exj)res3ions  employed  in 
the  B.  N.  A.  Act. 

At  the  time  of  Confederation,  the 
right  to  prohibit  the  sale  of  intoxica- 
ting liquors  was  possessed  by  the 
municipal  authorities  under  the  laws 
in  force  respecting  municipal  institu- 
tions in  the  then  Province  of  C!anada 
and  in  Nova  Scotia,  and  consequently 
is  to  be  deemed  included  in  the  prf)- 
vision  as  to  "  municipal  institutions" 
contained  in  sect.  92,  sub-s.  8,  of  the 
B.  X.  A.  Act. 

The  Provincial  Legislatures  have 
the  power  for  the  purposes  of  nuinici- 
pal  instituti(ms  to  pass  a  prohibitory 
liquor  law,  or  a  liquor  law  which  is 
prohibitory  except  under  certain  con- 
ditions ;  this  power  is  not  inccmipati- 
ble  with  the  right  of  the  Dominiim 
Parliament  to  pass  a  prohibitory 
liquor  law  for  the  whole  Dominion. 
— The  Corporation  of  Three  Rivers  v. 
Suite   .        .        .     ■  .        .        .      ii,  280 


2.   Power  to  prohibit  sale  of^ 


Trade  and  Commcrre.'\  Provincial 
Legislatures  can  make  laws  regulat- 
ing the  sale  of  liq\iors  in  taverns  and 
public  places,  in  order  the  lietter  to 
maintain  peace  and  good  order,  but 
they  cannot  directly  or  indirectly  pro- 
hibit the  nia7Uifacture  or  sale  of 
spirituous  liquors,  or  other  articles  of 
commerce,  or  confer  authority  for 
that  purpose  on  municipal  councils. 
— St.  Auhm  V.  Lufrancc  ,        .        ii.  392 


3.    Power  to  reriulnte  sale  of — 

Trade  and  Commerce]  A  Statute  of 
Nova  Scotia  passed  after  Confedera- 
tion, imposed  penalties  for  retailing 
intoxicating  liquors  without  a  license, 


PAGE. 

and  provided  that  licenses  shoiild 
oidy  be  granted  upon  the  recom- 
mendation of  the  (irand  Jury,  con- 
curred in  by  two-thirds  of  the  mem- 
bers present,  and  accompanied  by  a 
petition  for  the  license  from  two- 
thirds  of  the  ratepayers  of  the  polling 
district  in  which  the  tavern  was  to  be 
established.  Enactments  not  essen- 
tially different  were  in  force  in  the 
Province  before  Confederation  : 

Held,  That  the  Act  in  (juestion  was 
not  ultra  vires  of  the  Legislature. 

Held,  further,  that  if  the  restrictions 
were  ultra  vires  the  i)roper  coiu-se 
was  to  apply  fur  a  mamlamus  to  com- 
pel the  granting  of  a  license,  and  that 
a  refusal  to  grant  licenses  did  not 
justify  selling  without  a  license  or 
relieve  fr<)m  the  statutory  i)enalty 
thereby  incurred. 

A  Priivincial  Legislature  is  entitle' 
to  legislate  with  a  view  to  regulal' 
within  the  Province  the  sale  of  wh,vt- 
ever  may  injuriously  affect  the  livts, 
health,  morals  or  well-being  of  the 
community,  whether  it  be  intoxica- 
ting liquors,  poisons,  nr  unwholesome 
])rovisions,  if  such  legislation  is  made 
bond  fide  with  the  object  of  regulation 
alone,  even  though  to  a  certain  extent 
trade  and  commerce  are  aflFected 
thereby. — Keefe  v.  McLennan    .      ii. 

4.  Sale  of,  power  to  reiiulate — 38 

Vict.  c.  74,  Q.]  The  Provincial  Legis- 
latures may  make  reasonable  regu- 
lations for  the  preserviition  of  good 
order  in  the  municipalities  under  their 
control,  and  may,  for  this  purpose, 
restrict  the  sale  of  spirituous  liqiiors. 

The  provision  of  the  Quebec  Stat- 
ute, 38  Vict.  c.  74,  H.  4,  ordering 
houses  in  which  spirituous  liquors  are 
sold,  to  be  closed  on  Sundays,  and  on 
every  day  from  eleven  of  the  clock  at 
night,  until  five  of  the  clock  in  the 
morning,  is  within  the  competence  f)f 
a  Provincial  Legislature.  —  Blouin  v. 
Corporation  of  Quebec.        .        .       ii. 

5.  Prohibition  — Temperance  Act 

of  1864.]  A  Provinciivl  Legislature 
cannot  repeal  or  modify  those  sections 
of  the  Temperance  Act  of  18(')4,  27- 
28  Vict.  c.  18,  wliich  conferred  on 
Municiiial  Councils  tiie  power  to  pass 
by-laws  for  prohibiting  the  s.ale  of  in- 
toxicating li([Uors. — ffart  v.  Corpora- 
tion of  the  Cuunt/i  of  Missisquoi.  .  ii. 
Cooc;/  V.  Municipaliti/of  Brome     .    ii. 

Criminal  Law  .        ii.  006, 


400 


368 


See  Tkmperan'ck  Act  ok  1864,  2. 

I'ower    of     Dominion    Parlia- 
ment   ii. 

See  Canada  Tkmpkbance  Aot,1878, 


382 
385 
616 
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JVBGFjS— Appointment  of—B.  N.  A. 
Act,  ss.  92,  suh-s.  14,  and  96  ;  39  Vict, 
c.  5,  i\r.  JS.J  By  an  Act  of  the  Legis- 
lature of  New  Brunswick  since  Con- 
federation, 39  Vict.  c.  o,  it  was  pro- 
vided that  Courts  should  be  established 
for  the  trial  of  civil  causes  before 
Commissioners  appointed  by  the 
Lieutenant-Governor  in  Council.  The 
jurisdiction  of  the  Commissioners  was 
limited  to  $40  in  actions  of  debt,  and 
$16  in  actions  of  tort  ;  and  was  further 
restricted  in  special  cases.  On  an 
application  to  ^let  aside  a  judgment 
obtained  before  a  Commissioner  ap- 
pointed as  above  provided,  on  the 
ground  that  since  the  passing  of  the 
B.  X.  A.  Act,  a  Lieutenant-Governor 
had  no  jiower  to  appoint  Judges  of 
any  kind,  th")  New  Brunswick  Act 
was  held  to  be  valid. 

Allen,  C.  J.,and  Duff,  J. .dissenting. 
— Ganong  v.  Bayley  .        .        .        ii.  509 


Power  to  appoint     .        .        ii.  665 

See  Division  Couuts. 

JUIIORS-Selection  of.      .        ii.  644,  653 
See  Criminal  Law,  S,  9. 

JUSTICES  OF  THE  PE  ACE-Poiwr 

tu  appoint— B.  N.  A.  Art,  s.  92,  suh-n. 
14.]  The  right  of  the  Provincial 
Legislattires  to  legislate  in  relation  to 
the  Admini.strati(m  of  Justice,  in- 
cludes a  right  to  make  provision  for 
the  appointment  of  Police  Magi- 
strates and  Justices  of  the  peace  by 
the  Lieutenant-Governor. — Regina  v. 
Bennett ii.  634 

LEGISLATIVE  ASSEMBLY  OF 
QUEBEC— Poiwerjf  and  privileges  of 
— 33  Viet.  c.  5,  Q.']  Provincial  Legis- 
latures have,  as  incident  to  their  ex- 
press i)owers  under  the  B.  N.  A.  Act, 
the  right  t)  summon  witnesses,  and 
to  punish  nersons  who  disobey  such 
8ummon.s,this  right  being  necessary  to 
the  proper  e.xerciso  of  their  powers  of 
legislaticm,  and  the  control  assigned 
to  them  in  respect  of  the  administra- 
tion of  public  affairs. 

The  provisions  of  the  Act  of  the 
Quebec  Legislature,  35  Vict.  c.  .5, 
regulating  this  right  are  valid. 
Ramsay,  J.,  dissenting. — Ex  parte 
Dansereaxi         .        .        .        .        ii.  165 

LEGISLATIVE  POWER -i)i«<n6M- 
tion  of  —  Licenses  —  Stavipa  —  Direct 
taxation.]  The  clauses  of  the  Act, 
39  Vict.  c.  7  (passed  by  the  Legisla- 
ture of  Quebec),  which  impose  a  tax 
upon  certain  policies  of  assurance  and 
certain  receipts  and  renewals,  are  not 
authorized  by  the  B.  N.  A.  Act,  1867, 
s.  92,  sub-88.  2,  9. 


PAQK. 

A  License  Act  by  which  a  licensee  is 
compelled  neither  to  take  out  nor  pay 
for  a  license,  but  which  merely  pro- 
vides that  the  price  of  a  license  shall 
consist  of  an  adhesive  stamp,  to  be 
paid  in  respect  of  each  transaction, 
not  by  the  licensee,  but  by  the  person 
who  deals  with  him,  is  virtually  a 
Stamp  Act  and  not  a  License  Act. 

The  imposition  of  a  stamij  duty  on 
policies,  renewals  and  receipts  with 
provisions  for  avoiding  the  policy,  re- 
newal, or  receipt  in  a  Court  of  Law, 
if  the  stamp  is  not  affixed  is  not 
warranted  by  the  terms  of  an  Act 
which  authorizes  the  imposition  of 
direct  taxation. — Attorneiz-Oeneral  for 
Quebec  v.  The  Queen  Insurance  Co.     i.  117 


2.    Matter  of  a  local  or  private 

nature  in  the  Province — Insolvency.'] 
The  Act  of  the  Legislature  of  Que- 
bec (33  Vict.  c.  58),  for  the  relief  of 
the  appellant  society,  then  (asajipear- 
ed  on  the  face  of  the  Act)  in  a  state 
of  extreme  financial  embarrassment, 
is  within  the  legislative  capacity  of 
that  Legislature. 

The  Act  was  held  to  relate  to  a 
matter  of  a  "merely  local  or  private 
nature  in  the  Province,''  which  by  T.he 
92nd  section  of  the  B.  N.  A.  Act, 
1867,  is  assigned  to  the  exclusive  com- 
petency of  the  Provincial  Legislature ; 
and  not  to  fall  within  the  cat'^g'^ry  cf 
bankruptcy  and  insolvency,  or  any 
other  class  of  subjects  by  the  91st 
section  of  the  B.  N.  A.  Avjt  reserved 
for  the  exclusive  legislative  autho- 
rity of  the  Parliament  of  Canada. — 
L'Union  St,  Jacques  de  Montreal  v. 
Belislc i. 


3.  Matter  of  a  merely  local  or  pri- 
vate nature  in  the  Province — Direct 
taxation  for  local  purposes  upon  a  par- 
ticular  locality,  power  to  impose.]  An 
Act  of  the  Provincial  Legislature  of 
New  Brunswick  (33  Vict.  c.  47),  in- 
tituled "An  Act  to  authorize  the  issu- 
ing of  debentures  on  the  credit  of  the 
lower  District  of  the  Parish  of  St. 
Stephen,  in  the  County  of  Ch.arlotte, " 
which  empowered  the  majority  of  the 
inhabitants  of  that  parish  t(j  raise, 
by  local  taxation,  a  subsidy  designed 
to  jiromote  the  construction  of  a  rail- 
way extending  beyond  the  limits  of 
the  Province,  but  already  authorized 
by  statute,  was  held  to  be  within  the 
legislative  capacity  of  the  Legisla- 
ture. 

A  Provincial  Legislature  can,  under 
the  B.  N.  A.  Act,  sect.  92,  art.  2, 
impose  direct  taxation  for  a  local 
purpose  upon  a  particular  locality 
within  the  I'rovince. 
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«';  pHvate  nature  in  ,^  "^''^^y  Wal 
whfch,  by  the  92m?  ^'^^  ^'-ovince," 
K-  Jf.  A.  Vet  ,■«  o  •  ""^i'""  of  the 
elusive  comSt  ncy  oW  ^"  '^'  «-^- 
%i.slature,  and  not  f^  ^''ovincial 

railwayorany  local  wort"''*'"  to  a 
takiiif.  within  (-hi         "*  "•■  iinder- 

™enti*;>n:dtar5w'«!'f''^^"'^J««t« 
the  said  section  '  '""^-^ect.  (a)  of 

approved.  .-Z>;;;t'i;„5"  6  P-/'  31, 

ss.    91     <)v»     /^       '-r-   ^-   Act,   1867 

Act,  1807    q   01    ••  J  .TheB.  N.  A 
Porninion'Parl/CenffT"''?.*«  the 
bankruptcy  an  Si„     ^"^^jects  of 
""  >t  legislative  powe'rt'^'  '•""/*'7'^'J 
With  property,  civil  Tfl^   '"terfere 
cedure  within 'thlp*'^''  *»J  P^- 
J^s  these  mi,,h   be  affect^l'?""''   ^''  ^^^ 
law  relating  to  thotV'^*^''"^''''*^ 
«equently  the  Dom;,!-  '"''J^''ts  ;  con- 
40   Vict.  c.  41    sTs     '"  enactment, 
the  judgment  of  ufe  'Coure'"f "/  ^''^t 
in   matters  of  in«r>T„      "^' V^  Ai)peal 

«"<*].  :-/no  sXcrt'o%^"^^  ''^ 
as  of  right  to  Her  \Ia,p  .„  the  appeal 
allowed  bv  tlif.  T '  ^'^•'^''ty  m  Council 

the  competence  tf  the  n'  '^•*^^'" 
Parliament,   anrl  'Jommion 

the  ?.xdusS've";;^4;f  »';t  '^^'^^^ 
Provincial  Lej  <)Tf  ^y*^"  *"  the 
of  the  Imperi  i!  i  f  ^^  ^^'«t-  !>2 
infringe  t  e  n  L-  '  ^  ^  '  "•""  ^'"««  it 
it  oni;  limftsT;  ritiinr'*"^^  ^"' 
given  by  the  Code    °      ^  '''''*«*'  as 

conslVSn"  .rtS'"*-'  '?  ^^'^  true 
therein,  exdul,  "^'T'  "fi«ap- 
Majestv  bnf      !  •  *''r''"^'»    to    Her 

piiriort  io  rati^r  r^-^'^  -fa^^h 

tive  of  the  Sen  t^  n  P'""''^*^*- 
appealH  a.  an  al  ofV^e  I^.r^'^ 
fore,  does  not  mterfere^^Vh  A*^''''^- 


;^4    r£,^!:T'|,  "'^   f^«7   n,kts~ 

liament  has  ^er  t  V^'"'."'""  P*-- 
respect  to  proplrtv  1  l^'^'f  ^  ^^th 
?o  far  as  necessary t.r  the'"''  ''^^^ 
Its  jurisdiction  over  th.     'k^™'^  "f 

«i^edtoitbytheB.N    aI'^*^*"- 
Per  SpragM   C  .    'vu     r.    ''t- 

f  »gge,  u.  .-The  Dominion 
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Act,  34  Vict.  e.  .5   s   4fi    .  i  •  ,       '''^G«. 
thonzes  the  transfer  of  If;    t'^^  '■^»- 
?eip  s  to  banks  by  lire/trn  ?''""'«  '^^ 
18  within  the  nmvpl.        "'''''■*'«'nent, 
Dominion  pL  I'ament  T'f '"''  to  the 


f'^"f-J    The  B.  N 'r\n'";^''  (0  ap. 

the  same  time  ill  fh^  •  ■'  ?^  -'^''''^  at 
jects  of  legi    at  on       ""^"'eutal  sub- 

--ciseofVhe1rer":nS'?*^- 

thoritytodeTerlb'';^'"'-^  ''as  au- 
qualifications  wh  "h  ,h  JiT"' '''  "ther 
on  the  part  of  r.orson«  n    -f  ''^^uired 
Province,  to  eJt  tTe  chem  "/o"'  "'  '^^ 
the.r  own  affairs   or  fT    *"  'P^i'age 
tain  professions  ovL'n^u''^'''^^  ''^^- 
ness  attended  w^th    u    ^^""^  of  busi. 
he  nublie.     If  i^,  ^t^'Jf  or  risk  to 
inciaentally   Jtl  Z}'""'^  «^'l'Jects 

^ieemed  to  he    „c  ,  X     ■'^''r,'"''«t  be 
to  deal  with  tho  e  mafl'"  ^l'^  '■''^'''t 

«P-a"3' Placed  .mK- S;;:- 

-^a;a?|f;::;2er^T^^^"flS7.5. 
t  ons  on  the7.arto?n  "'''■""  'lualifica! 
the  basinesfoV  i]T„r^«--ei«ing 
methcines,  is  v.alid         ^      '■"^''^   and 

"pal  or  other  cor  inr-®^  '"  '"""i" 

^ISSOCitiol  III  of  Q„g. 

ii. 


i.  828 


bee 

— —-  Copyright 

-^ee  Copyright. 

--  Interest    . 

•ve  Interest,  l,  2." 
—-  Maritime  Court 
"-Ve  Maritime  Court, 
-— ■  Prohibition 

-^^  Canada  TemperWe  Act,  1878- 
-—  Provincial  Courts 

AND  (tlJEBFC     P^     ONTARIO 

^rt,22  Vict,  c  6Ci~L  ,\^P~^"»"'i<i 
^«.  'iS  Vict:c^T%t^''^'^^bec 
confsrred  by  the  R  V  i  .  powers 
8-  129,  upon  th^  P       •  ^-  ^^t,  1867, 

tures ^f  On  arioaml  o:"!"*^  ^«^'«'»' 
and  alter    tliP    ^fl  S."^''^*'- to  repeal 

Parliament  o%4td?'  "^  **'«  "''I 
co-extensive  with  tK'  '"'^  Pi-^cisely 
legislation  w^th  whlchTh"  *'^'''^«°* 
are  invested  by  tC  nf N  ^""P  ^'"^^^'^ 
the  Act  of  1867^  *=^*"«««  "f 


250 
i.  576 

ii-  352,  361 

i.  557 

ii.     12 
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The  Act  22  Vict.  c.  66,  of 
Province  of  Canada,  which  created 
a  corpoiacion  having  its  corporate 
existence  a  ..li  rights  in  the  Provinces 
of  Ontario  and  Quebec,  afterwards 
created  by  the  B.  N.  A.  Act,  could 
not,  after  the  B.  N.  A.  Act,  be 
repealed  or  modified  by  the  Legisla- 
ture of  either  of  these  Provinces,  or 
by  the  conjoint  operation  of  both 
Provincial  Legislatures,  but  only  by 
the  Parliament  of  the  Dominion. 

The  Quebec  Act,  38  Vict.  c.  64, 
which  assumed  to  rep-" I  and  amend 
the  said  22  Vict.  c.  u.i,  and  (1)  to 
destroy  a  corporation  which  had  been 
created  by  the  Parliament  of  the  Prov- 
ince of  Canada  before  the  B.  N.  A. 
Act,  and  to  substitute  a  new  coriX)ra- 
tion  ;  (2)  to  alter  materially  the  class 
of  persons  interested  in  the  corporate 
funds,  and  not  merely  to  impose  con- 
ditions upon  the  transaction  of  busi- 
ness liy  the  corporation  within  the 
Province,  was  held  invalid. — Citizens 
Insurance  Company  of  Camida  v. 
Parsons  (7  App.  Cas.  96),  approved 
and  distinguished. 

The  first  step  to  be  taken  with  a 
view  to  test  the  validity  of  an  Act  of 
a  Provincial  Legislature  under  the 
B.  N.  A.  Act  is  to  consider  whether 
the  subject-matter  of  the  Act  falls 
within  any  of  the  classes  of  subjects 
enumerated  in  section  92,  which  states 
the  legislative  powers  of  the  Provin- 
cial Legislat\ires.  If  it  does  not  come 
within  any  of  such  classes,  the  Pro- 
vincial Act  is  of  no  validitj'.  If  it 
does,  these  further  questions  may 
arise,  viz.,  wliether  the  subject  of 
the  Act  does  not  alsi  fall  withm  one 
of  the  enumerated  classes  of  subjects 
in  section  91,  which  states  the  legis- 
lati\e  powers  of  the  Oominion  Parlia- 
ment, and  whether  the  power  of  the 
Provincial  Legislature  is  or  is  not 
thereby  overborne.  —  Dobie  v.  The 
Temporalities  Board  .         .        i. 

LICENSE  h.WW— Power  to  impose 
penaltii  for  riolation  of — Trade  and 
GommerceA  'I'he  B.  N.  A.  Act  in 
coaf erring  legislative  jurisdiction  over 
particular  subjects,  must  be  held  to 
have  given  at  the  same  time  the 
powers  needed  for  the  effective  exer- 
cise of  the  jurisdiction  granted  ;  con- 
sequently, the  right  conferred  on  Pro- 
vincial Legislatures  to  make  laws  in 
relation  to  shop,  saloon,  tavern, 
auctioneer  and  other  licenses,  includes 
the  right  of  imi^osing  penalties  for 
violating  the  Provincial  laws  in  rela- 
tion to  those  subjects. 

Provincial  enactments  by  which 
persons  who  sell  liquor  by  wholesale 


PAGK. 

the 


351 


PACK. 

are  required  to  take  out  a  license  are 
not  invalid  as  an  interference  with 
trade  and  commerce.  Ex  parte  Le- 
veille ii.  349 

LICENSES. — Powei'  to  make  laws  re- 
spectin;/ -~^^^  Vict.  c.  23,  iV.  B.]  Pro- 
vincial Legislatures  can  impose  fines 
and  penalties  for  selling  liquor  with- 
out, license.    Regina  v.  McMillan      ii.  489 


1  '.utchers 


See  TiiADE  AND  Commerce,  i. 

Insurance 

See  Tkade  and  Commerce,  1. 

Power    ol    Provincial    Legisla- 


336,  340 


265 


ture  to  impose — Brewers 
See  Brewers'  Licenses. 


i.  414 


Power  to  limit  number  of 


688 
117 


See  Provincial  Legislatures,  8. 

Stamp  duty— Direct  taxation  i, 

See  Legislative  Power,  1. 

Violation  of  law  respecting — 

Punishment    .        .        .       i.  676 
See  Tavern  and  Shop  Licenses. 

LIEUTENANT  -  GOVERNOR  OF 
ONTARIO -Commissions  to  hold 
Courts  of  Assize        .        ,        .        i.  722 

See  Prerogative. 

LIQUOR — Power  to  prohibit  sale  of  in 
shops,  etc.  .        .        .        .         i.  688 

See  Provincial  Legislatures,  8. 

LOCAL  OR  PRIVATE  NATURE— 


Direct  taxation    for  local 


pose 
Sec  Legislative  Power,  3. 

Legislative  authority 


pur- 
i. 


95 


i.  688 


See  Provincial  Legislatures,  8. 

'  Matter  of — Insolvency       .       i. 
See  Legislative  Power,  2. 

LOCAL  WORKS  AND  UNDER- 
TAKINGS—/}. Jf.A.  Act,  s.  92,sm6-«. 
10-32  Vict.  c.  ,'54,  N.  J5.]  By  an  Act 
of  the  Province  of  New  Brunswick, 
passed  prior  to  Confederation,  the 
plaintiff  Company  was  incorporated 
for  the  purpose  of  constructing  a  rail- 
way from  the  City  of  St.  John,  in 
that  Province,  westward  to  the  bound- 
ary of  the  United  States.  After  Con- 
federation another  Act  (32  Vict,  c.54) 
was  passed  for  the  purpose  of  re- 
moving doubts  respecting  the  liability 
of  subscribers  for  shares  in  the  Com- 

Eany,  and  this  latter  Act  was  held  to 
e  within  the  competence  of  the  Pro- 
vincial Legislature. 

The  fact  of  the  Legislature  of  a 
foreign  country  authorizing  the  con- 
struction of  a  line  of  railway  in  that 
country  for  the  purpose  of  connecting 
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with  a  Provincial  railwo,,    j  ^'^OK- 

in  any  way  affect  th^ill?^'  ^"^^  ""^ 
LegiHlature  of  the  Pr  *^""*y  "^  the 
late  with  respect  to  fhr"'-?^''  *°  ^^f^'^" 
the  bounds  of  the  iW ''^*^^'*hin 
pean  and  North  J?™/  "^^ ^'nce.  -£r„,-o- 

9    ..,  .,.    '        '        •         •        »•  439 

which  •  are  wholV  wifh  ?    ^"  "'•''"kB 
ince,   whether    tL    '*''!"  ""^  Prov- 
which  they  be[on?il  .""''^''t^king   to 
purpose  or£^:^^\^J^'l  commercial 
control,  and  subject  to  fh  ^*^  "  ^^^^ 
of  the   Province  in  wK-^t'^^."''*''"" 
situate,  unles    thai  ^rT  bwh*''^^  f« 
ment  of  Canarb,  ^f  f     ^^  *"''  Pari  a- 
g-eneral  ad  va„ta,J  of  "'^'^  ^''i^"  ^^r  the 
the  a,lvantage  of  twn^*"'*'^^'  "'■  ^or 
Provinces.  ^  '"^^  ^'^  ^ore  of  the 

wiSouf  rih' TecwS""^"*  ^-»""t. 
a  company  to  estate  -"V'  ^"thorize 
Provinces:  wSgii".-'^"  ^'^  '""re 
egislative  authoritv  }"«^  t.  «I'<^cial 
in  their  nature  lo,^«'i^"''  ^^'«h  are 
".'ce.  the  jurisdioi  in"  '^^^  P™^" 
give  the  nee  le  a  nth,  "■/"';h  ^^''^  *« 
termined  by  the  ^n*^^*^'  being  de- 

of  the  works,  and  tt  b™  h'"'^"'^^''*='= 
stance  that  the  fW?      ^-  *^®  crcum- 

t^-aketheS-S'^^^^^^^^^ 

Acto?tr^7mrnt^n^"p-T'^'^*^^^^^^^^ 
the  purpose  ouZhui^'^tT^'t  ^'' 
lines  in  the  several  P.    ^'  telephone 
Dominion   but  nnf  / "^^'nces  of  the 
or  more  Pro vh  ces  b v  t"r"1'"*'"^'  two 
nor  was  the  underHV    P*?"",^  ""^s- 
be  for  the  general  ilv'"!  '^"^^'^'''^^l  to 
ada,  or  of  ^twf^'  advantage  of  Can- 
inces,   and  in  th«    ?"''  "^  *he  Prov- 
conditions  i  Va^  h«n?K'^  '^^  these 
so  far  as  it  proTe  '  ed\    *^%*  ^^^  ^ct, 
to  erect  l.oles  in  thl    .''""^^''  '^  ''^ht 
and  towLs    was  tl  r^'^'V'^  titles 

MAGISTRATES!     d\     '        '        "'  ^^^ 

Act,  the  rigl,t  1 1^^-"  *^"  ^-  ^^'-  A. 
trates,  .such  S  Di  .•  I'^'i^i^'  ^"^^agis- 
in  the  frovi^e^''*7'=t  Magistrates, 

'■«  the  l-roW^cia  fe^"":-"^  ^^«ted 
this  right  is  not  affected  hvH'  =  ^"^ 
visions  contained  in  .1-  -^  *he  pro- 
130  of  that  Act  ff.  !*^ct.ons  96  and 
P         ^ct.-iJty(«,av.  Borne,:  ii.  317 


719 


Power  to  appoint      . 

*eJt;,STrCKSOKTHEPEAOB.' 


""  ^'    '"K  iTEAOK. 

MARITIME   COURT     /> 

n  1     Tk     A       '  ovmce — 40  Viet  r  o^ 
f-X.  The  Act  40  Vict,  c    21   n        ' 
tablishing  a  ManXml    A      '  "'  ^s- 

jurisdiction  limited  r  th^°"^*'   ^'th 

of  Ontario,  is   within    k''^  Province 

'       witnin  the  powers  of 


ii.  364 


the  Dominion  Parliament. -rAe  Pil 

MATTFP^nl  .       ^^«'«^ATURES.  5. 

rity  of  Dominif,n  Pn  I-      ^-Autho- 

-^-DoMr-jjirpSrs^-  "• 

—  Djrect  taxation  for  loJal  pur- 
^e  Leglsmtive  Power,  3.  '        '• 
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557 
756 


275 


95 


Insolvency 
See  Le<;islative  Power,  2. 


i.     63 


Legislative  authority 
Tee  fZ^r^^i  ""'''' ^'-^^^^^ 

^stP^fitsr^NER-^,. 

Sr^Sa^iSv^^^--: 

since  ConfeSl  that"?n  °"*''*^'^ 
registered  as  a  medi!./?  ^  •''^''■'''" 
under  the  En^fish  vri  t-  P^ctitioner 
22  Vict.  c.  oS)  Hhallt  '''  -^'^  (^1  & 
registered  in^'any  c„Km?*'"'''  *"  '^« 
nient  of  the  fees  rf-!  "^  ^1*/'"  Pay- 

registration  and  thTt""'!^""  '""'-'h 
''colony  » shall  inplnf  ^^^  term 
Majesty's  pos  essStlnV?  '^  ^^' 
Legislature,  the  Tr,..  1  ''  have  a 
held  to  apply  to  C^^^T''^  ^as 
override  Provincial  r?''''^-''"'^  to 
the,  examinat'-on  of  'f /•'*'"'"'  ^°'' 
registration,     notw,>htf^^^'i'-''"ts    for 

Confederation  AcT  an  f  "1'"^  the 
sive    power   givtn    ft      ,*'"'   ^''clu. 

Provinces  to  Si"  ter''^.  .*•"  ^^^ 
education. -iJeSv  ^  .r^'^tum  to 
sm^  ana  Su^ZlSri:  '{''\ 


688 


ii.  241 


"v^nvs'^^^f AVAL ««; 

the  B.  K\  a*aV;  "''I'^'^'^^'Under 
diction  in  mat'ters  rehHn"?  J""^" 
tia  military  ^nd  nllf  ^^  ^P  '""i" 
defence,  an'd  consequ^ntil^'-L'f «'  ^^^d 
visions  of  thfi  Trv.«„  i"'^"''iy,  tJie  pro- 

1881dolT?aSy  to  r'/'"J^^^  "' 
to  make  persons  m.t      ^^"ada,  so  as 

the  Activ'^'Sia  f 'the'n'^ -^^^'h 
liable  in  respect  of  acts  i?"T"'°° 
offences  under  th«  tJ^      ■  ^hich  are 

"ss^jiatir-^--o.s- 

__5^..  PHOVmciA.  LECISMTrHES,  5.' 
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396 


i.  756 


Prohibition 
See  Intoxicating  Liquors,  i. 
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Tavern  and  tihop  licenses . 


PAGE. 

i.  (588 


See  Provincial  LKCiisLATURES,  8. 


Temperance 


ii.  24G,  GOO,  616 


Sec  Tkmpkkanck  Act  ok  1864,  2,  3. 

NAVIGATION  — C'iOTwm.-c  -  Water 
lot  on  Navujable  river,  grant  of  by 
Provincud  Gorernment.]  The  (jrov- 
ernnient  of  the  Province  of  Quebec 
having  by  letters  patent  granted  u 
water  lot  extending  into  deep  water, 
at  the  mouth  of  the  River  St.  Mau- 
rice, the  letters  patent  were  held  to 
be  valid,  subject  to  an  implied  re- 
striction that  the  retiuirements  of 
navigation  and  commerce  were  not 
to  be  interfered  with  or  injured 
thereby. —iVorOTftntZ  V.  The  St.  Law- 
rence Navigation  Co.         .        .        ii. 

2.  Shipping  —  Jurisdiction     re- 

ttpectimj—'Hi  Vict.  c.  .54,  D.}  The 
Dominion  Parliament  can  confer  on 
the  Vice-Admiralty  Courts  jurisdic- 
tion in  any  matter  of  navigation  and 
shipping  within  the  territorial  limits 
of  the  Dominion. 

When  an  Act  of  the  Parliament  of 
Canada  is  in  part  repugnant  to  an 
Imperial  Statute,  eifect  will  be  given 
to  the  former  so  far  as  its  provisons 
do  not  conflict  with  those  of  the  Im- 
perial enactment.— TAc  Farewell,    ii. 

3.  Company,  incorporation  of  by 

Provincial  Legislature  —  B.  N.  A. 
Act,  s.  92,  sub-s.  10-31  Vict.  c.  2o, 
Q.l  The  power  to  incorporate  a 
navigation  company  the  operations  of 
which  are  limited  to  a  particular 
Province,  belongs  exclusively  to  the 
Legislature  of  such  Province. — Mac- 
dougall  v.  The  Union  Navigation 
Go ii. 

4.  Skipping— '^5  Vict.  c.  44  ;  37 

Vict.  c.  107,  N.  B.]  A  Provincial 
enactment  authorizing  the  erection  of 
booms  in  a  navigable  river  does  not 
conflict  with  the  power  of  the  Parlia- 
liament  of  Canada  with  respect  to 
navigation  and  shipping  under  sect. 
91  of  the  B.  N.  A.  Act ;  the  words 
navigation  and  shipping  being  em- 
ployed in  that  section  in  the  senso  in 
which  they  are  used  in  the  several 
Acts  of  the  Imperial  Parliament  re- 
lating to  navigation  and  shipping, 
and  in  the  Act  of  the  Parliament  of 
Canada,  31  Vict.  c.  53,  viz. :  as  giving 
the  right  to  prescribe  rules  and  regu- 
lations for  vessels  navigating  the 
waters  of  the  Dominion,  and  not  as 
exchiding  for  all  purposes  Provincial 
jurisdiction  over  navigable  waters. — 
McMillan  v.  Southwest  Boom  Co.     ii. 

NEW  BRUNSWICK-Statutes. 
See  Statutes. 


231 


378 


228 


542 


PAGE. 


NOVA  SCOTIA- 

See  STATUTK.S. 


-Statutes. 


ONTARIO  -Authority  as  to  laws  of 
old  Parliament  of  C^anada         .        i.  351 
See  Lkhislatukks  ok  O.ntario  and 
Quebec. 

— —  Municipal  Corporations    .        i,  7jjG 
See  Provincial  Lkgihlatureh,  T). 

Sttitutes. 

See  Statutes. 

PARLIAMENT    OF    CANADA - 

See  Dominion  Parliament. 

PENALTIES -Procedure  .       ii.  291,  297 

308,  311 
See  Criminal  Law,  3,  4,  0,  7. 

POLICE  MAGISTRATES-Admin- 
istration  of  justice.    .        .        .        i.  810 
See  Provincial  Legislatures,  4. 

Power  to  appoint     .         .        ii.  6.J4 

See  JUHTICE.S  ok  the  Peace. 

PREROGATIVE  OF  THE  CROWN 
—B.  N.  A.  Act,  ss.  12,  65,  91,  92,  96- 
Provisional  District  of  Algoina—  Com- 
mission of  Oyer  and  Terminer  to  Dis- 
trict Judge.]  The  provisions  of  the 
B.  N.  A.  Act  have  not  superseded 
the  prerogative  right  of  the  Crown 
to  issue  a  commission  to  the  Judge  of 
the  Provisional  Judicial  District  of 
Algoma  to  hold  a  Court  of  Oyer  and 
Terminer  and  General  Gaol  Delivery, 
for  trial  of  felonies,  etc. ;  and  such  a 
commission  by  the  Deputy  of  the 
Governor-General  was  held  to  be 
legal. 

Per  Wilson,  J.  :-  The  Lieutenant- 
Governor  of  Ontario,  as  well  as  the 
Governor-General,  has  the  power  to 
issue  commissions  to  hold  Courts  of 
Assize. — Regina  v.  Arner  . 


Appeal 


See  Legislative  Power,  4. 
—  Election  law    , 


i.  722 
i.  158 


11. 


.Sec  QuKBEC  Controverted  Elec- 
tions Act. 

PRIVATE  ACT-Effect  of        .        i.  777 
-See  Provincial  Legislatures,  7. 

PRINCE  EDWARD  ISLAND- 

Statutes. 
See  Statutes. 

PROCEDURE— Ciyii  ma«ers-32-33 
Vict.  c.  29,  s.  134,  Z).]  Qucere,  whether 
the  Dominion  Act,  32-33  Vict.  c.  29, 
8.  134,  relating  to  costs  in  actions 
against  Justices,  is  not  ultra  vires  of 
the  Federal  Parliament  as  relating 
to  procedure  in  a  civil  matter.  —  Whit- 
tier  V.  Dibke     .         .        .        .        ii.  492 

Criminal,    ii.  291,  .S08,  311,  602,  653 


See  Criminal  Procedure,  3-6,  9. 


1'^  rOMCATrv,.   T •i-i.i, 
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ture'o'f  ye,;\",  ^^^^  'l^  the  Le^slfi 
""^t  as  .JLVtTr''^'   '"•-•''lint' 

insolvency,  -i  i.i/]   :}  ''7   '■elatiiif,'  to 
talv-eeffecVfron  fhlr'''^  "l"'"'*'  ""ly 

^'"npetenceof  thp  r  o   .'f  ,^^'tl'"''>   the 

An  Act  of  tho  r      •  i       "'•  '■  '-'J.  Q  1 

••^"thorixin.  t  '  fel^'"""^  "^  <^"e'  ec 
t?  -evoke  U.e  n-iht 'S'^'^'V^"^'-'*^'''-" 

and  to  transfer  the  .?     ""i'"*^'  '■*^I'''^'''-S 
^^a.s  held  vaW  .'t  Pr-I-erty  to  others 

t"  pro„ertv  .!l!^  '^^k"  '."atter  relatoc 
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i^HS;;t:r':;,;j;^i'--neiaico„r,^'^"'^- 

Invalid.  """^6  o»  (commons, 

--special    leave    refuKpd    t 
from   tu'o  concurivnf    i    .*"    ''''I'^al 
the  Courts  in  f'u,,!  J";i^''"?"ts  of 
C'-'npetencv  an  d'S: ''"l'"''''.^'  the 
Act   of  1874.    if      '"'^."'^  th.'  said 
•Iii.Iicial    Con'm  ;ff''^'''""i'""'-    t"    the 
C""ncilthVtZ    t^;'^    "f    ^'A- 
'('■estion  ren„iWn^/;;;:"'V'^'''''^tantial 
none  of  their  Loni*-''^  \'«tern,ined. 
''""''t  of  the  so,  n  ''"''■'    "^^•"'f^   an; 

^'•8t  instance  had  he?,   h    ^?'  "^  the 


241 

««■'■' ;  ii.  237,  412 


to  property  and  civil  ,.;T7""  '^■'aceii 
"f  a  merely  local  n^        ^'"'  *'"'  ^as 

O-'ore  .         _         _    ' '"    ">iif  Broiapton 

'T  Tn'^olvency  .  ;  '        "' 

*«  Lvsolvk/cv,  i;-} 

-^^J.>risdiction  of  Dominion  Par. 

*c  DoMiMoN  Pakltamkxt  3      "•  2^^ 

Legislative  Powp. 

LE«i.s.,.rrvK  PowKH  4  5'  ^'^'  ^^8 

T    i-^"'''^tionofFisherL'     '        •■ 
'See  Fi.sHKiiiE.s.      -^'^'^^"es  .         „.     q~ 

-^^  Regulation  of  trade  and  com- 

pRom^cEir"^^^^^^^^^^    '■•''' 

^^ee  UoMixrov^P^oS^^P^rtyin.  i.  525 

Sec  ATTORNEVS;-fj»«ance.    ii.  559 

~   Injury  to  puWic 

*ec  Injurv  to  PfBLip    ■        •        '•  81.3 
PROyiXClAL  COURTS    P 
Parliament  of  Canada  f^~    '""''''  "/ 

E'^ctioniZt  ofu7r%  """."'r^'erted 
appeal.  J      The    p\ ^T'^J^^C'il  ha ve  to 

Domin/on  of  CaLa/a'h '"*  "^  ^^^^ 
•nipose  new  ffies  n^'  ^''''y''  *« 
Provincial  Courl'  '  ^  V""  •  ^-^'iting 
powers  as  to  m^fV  *^"  S^'^e  them 
the  classes  It  .^h^^T  """^'n?  ^'ithin 
r)ominion  Pa  Sment"?''  '''^'''^  the 

(Canadian  Stat^J^^5^,:tS 
40 


— -  Precedence  in 

*ee  Ql-ken's  Cou.vsEr      "        '        '■ 

PROVIXCIALEXECUTIYFP-U 

to  appomt  Magistrates  ^"R'^ht 

*e  Magistrates  "        "        "• 

gable  river        .  ^'^  on  a  navi. 

'S'cc  Navigation-,  1'.       *        "        ''"• 
"twTcX^ny',  '"''^:^'""''-^te  Xaviga. 
&e  Xavicjatigx  3         '        '        "• 

il  Vict.   c.   32    .  /,  f  ,1"  i^?ff'«lature, 

Pn-eCommiss,V,'ne  so;  iJ'f  •,  '■  29 
appointed,  with  pou  e,  /  ^'"''"''^  .^^re 
the  origin'  of  "ny  fires  '  '"^«?tigate 
the  cities  of  (iebec  .„d  'xr""'"'"^  "> 
t'>  compel  the  tt?pn  -^^''ntreal  ; 
nesses,  Ud  examlnp  Z  ■''"'^  "^  ^'t- 
and  tocommft  tonn%  *'"''"  ""  oath  ; 

ffchf,  that  these  StTtutp?   J"«t  cause: 

the  .  competency   of    the  "T"^"'^'" 
Wislature.  ^    Provincial 

Ge'^era/ofSp;?:.-*^^    ^"'^'""^y- 
Bpecial  le.l-e \va?SeVi  ^<"-'-«. 

«^hr«!-^£f"t%ss 

-trial  for  K^^-^^^-ve^ 

i.     57 


I08 
488 

••iI7 
231 


228 


dUioh-e.]  Z  Pr^T'^^VrPower  to 
of  Canada  has  'o'""^^  ^legislature 
Act  transferrin."  o'^r;^"-  ^"'  Pa«8  an 
or  otherwise,  a  feSer^l"'?;  '^"'"I^*"y. 
't«  appurtenances    ;!  '*''7'"^y.  with 
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PACIK. 

jeot  t(i,  Pi'iivincial  le!,'i.slivti()n.— /ionc- 
giiin  V.  Lii  Campniinic  dn  Chriain  de 
Fer  dc  MimtrKtl,  Ottuwit  ct  Occi- 
ddital i.  233 


;{.  34   Virt.  ,:  !)!),  0.-~I)o,uirikA 

A  testator  had  devised  tlie  residue  of 
iiis  estate  in  trust  for  sneli  of  his 
cluldreu  as  sliould  he  living  at  tlie 
decease  of  his  widow,  and  for  the 
children  of  any  of  them  who  should 
then  l>e  dead.  IJeforo  the  widow's 
doatii,  and  on  her  application  and 
that  of  the  testator's  cliildren  (all  of 
whom  were  living;),  tiie  Provincial 
liejjfislatiire  of  Ontario  i>asscd  an  ^\ct 
(34  A'ict.  c.  ;i'.l)  for  dividing  the  nro- 
perty  among  the  testator's  children 
forthwith  :  HiUf,  that  such  an  Act 
was  within  the  compiiLunce  of  the 
Provinciid  Legislature;  buttheCourt 
held  further  (Draper,  C.  J.,  and 
Spragge,  C,  dissenting),  that  the  tes- 
tator's grandchildren,  not  having 
been  expressly  named  in  the  Act,  .and 
there  being  no  express  anil  explicit 
enactment speciKcally  referring  to  and 
barring  their  rights,  their  intn-osts 
remaineil  unaffected  by  the  Act.  — 
lie  Giiodhnc        .        .        .        .        i. 
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4.  n.   N.  A.  Art,  s».  C.i,  137— 

Adntiiiislrtttioi)  nf  Justice]  An  Act 
of  the  old  Province  of  Canada  autho- 
rized the  Governor  to  api)oint  Police 
Magistrates  ;  the  Act  was  temporary  : 
Held,  that  an  Act  of  the  Ont.ario 
Legislature,  continuing  the  .same  in 
force,  was  valid.  —The  Qiiun  v.  Moid 
and  Andtrson    .        .        .         .        i.  810 


5.  Munu'ipal  Cuvpurations — Mar- 
Act  Rciiulations.  H,  S.  O.  c.  174,  ,s. 
4(i(),  !<uh-ti,  ().]  The  i)rovision  con- 
tained in  the  Municipal  Act  of  On- 
tario, authorizing  City  Councils  to 
pass  by-laws  "for  preventing  criers 
and  vendors  of  small  ware  from  prac- 
tising their  calling  in  the  market, 
public  streets,  and  vacant  lots  ad- 
jacent thereto,"  is  not  ultra  virea  oi 
the  Ontario  Legislature,  as  being  a 
regulation  of  traile  and  commerce. 

In  giving  jurisdiction  to  the  Pro- 
vincial Legislatures  in  all  matters 
relating  to  municipal  institutions,  the 
intention  must  have  been  that  these 
Legislatures  should  have  power  to 
alter  and  amend  all  the  existing  laws 
with  respect  to  such  institutions,  and 
especially  to  enlarge  the  sc<ipe  of  a 
power  existing  in  the  Municipal  Act 
at  the  time  of  Confederation.— ZTrtc/'i's 
V.  Cit// of  Hamilton   .        .        .        i. 
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— -^  6,  Power  to  tax  income  of  Domi- 
nion Officer — Assessment  Law.]  A 
Provincial  Legislature  cannot  impose 
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a  tax  upon  the  official  incomo  of  an 
officer  of  the  Dominion  (Tovernment, 
or  confer  such  a  power  u|)on  the 
Municipalities,  -iiryjco/fon  v,  Citn  of 
Ottawa '    i.  .V.)2 

7.  Prinite  Act,   Effect  nf—Duini- 

cile  of  /Hirti/  affected.]  Provincial 
jje^islaturos  are  not  restricted  to 
legislation  respecting  iirojun-ty  such 
as  bonds  held  in  the  I'rovince,  and 
where  delits  and  other  oljligations  are 
authorized  to  be  contracted  under  a 
local  Act,  passed  in  relation  to  a 
matter  within  the  (lower  r)f  a  Local 
Iji'gislature,  such  del)ts  may  be  dealt 
with  by  sulisequent  Acts  of  the  same 
Legislature,  notwithstanding  that  l)y 
a  fiction  of  law  they  may  beilomiciled 
out  of  the  Province. — Jones  v.  Canada 
Ventrai  Rail  way  Co,  .        .        i.  777 

8.  Sale  of  liijUor^Proh  ihitorii  bii- 


laws —Pincrrn  of  Municipal  Corpora- 
tion.f -:i2  Vict.  c.  42,  ().]  Under  the 
exclusive  legislative  authority  given 
to  it  with  regard  to  "  Municipal 
Institutions,"  and  to  "matters  of  a 
merely  local  or  private  nature  in  the 
Province,''  a  Provincial  Legislature 
can  confer  on  muidcipal  corporations 
power  to  pass  by-laws  wholly  pro- 
hibiting the  sale  of  spirituous  liciuors 
in  shops  and  places  other  than  houses 
of  public  entertainment,  and  limiting 
the  mnnber  of  tavern  licenses  ;  and 
the  conferring  siich  power  is  not  an 
interference  with  "  the  regulation  of 
trade  and  commerce,"  assigned  exclu- 
sively to  the  Dominion  Parliament. — 
Slavin  V.  rHlagc  of  Orillia        .        i. 

PROVINCIAL    LEGISLATURE  - 

Act  of.  Test  of  Validity  of        .         i. 

See  Le(H8latuue.s  of  Ontauio  and 
Qlkckc. 

Administration  of  Justice  ii.634, 

.Sec  JU.STICKS  OF  THK  PkACK. 

Ciu.MiNAL  Law,  9. 

Bill  of  Lading  .        .        1. 


088 


3.51 


f)y.\ 


See  Hill  of  Lading. 


15revvers'  Licenses 


See  BuEWKus'  Licenses. 
County  Court  Judge 


See  County  Couut  Judge. 
Crime  . 


See  Crijiinal  Law,  2,  0. 
Debtor,  discharge  of 


See  Debtou. 

Education 

See  Dknomin.vtional  Schools. 

Fines  and  penalties 

See  Licenses. 
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—  Statutes. 
See  Statutes. 
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QUEEN'S  COUNSEh-Appointment 
of— Powers  of  Local  Leijislatures.  ]  A 
Provincial  Legislature  has  no  t)ower 
to  authorize  the  Lieutenant-Gover- 
nor to  appoint  Queen's  Counsel,  or  to 
grant  to  any  member  of  the  Bar  a 
patent  of  precedence  in  the  Courts  of 
the  Province.  (Henry,  Taschereau 
and  G  Wynne,  JJ.) 

The  question  arose  on  an  appeal  by 
Queen's  Counsel  appointed  by  the 
Lieutenant-Governor  under  Acts  of 
the  Provincial  Legislature,  the  Res- 
pondent being  a  Queen's  Counsel  ap- 
pointed by  the  Governor-General ; 
and  Strong,  Fournier  and  Taschereau, 
J  J. ,  were  of  opinion  that  the  Provin- 
cial Acts  under  which  the  appellants 
were  anpointed  were  not  intended  to 
affect  tne  precedence  of  Queen's  Coun- 
sel appointed  by  the  Governor-Gene- 
ral ;  and  it  was  therefore  held, 

Per  Strong  and  Fournier,  JJ.  :— 
That  as  this  Court  ought  never,  ex- 
cei)t  in  cases  when  such  adjudication 
is  indispensable  to  the  decision  of  a 
cause,  to  pronounce  upon  the  consti- 
tutional power  of  a  Legislature  to  pass 
a  statute,  there  was  no  necessity  in 
this  case  for  them  to  express  an  opin- 
ion upon  the  validity  of  the  Acts  in 
question. — Lenoir  v.  Ritchie      .       i.  488 

E  .4 ILWAY— Extending  beyond  limits 
of  Province        .         ...        i.    95 
See  Lkoislativk  Power,  3. 

Federal  Company,  power  to  dis- 
solve   i.  233 

See  Provincial  Lkgislaturks,  2, 

Jurisdiction       .        .        .        i.  397 


See  Dominion  Parliament,  3. 

—  Nuisance  .        .        .        .        i.  813 
See  Injury  to  Public. 


Provincial   crossing    Dominion 

railway i.  822 

See  Provincial  Railway. 

Provincial  connecting  with  for- 
eign railway       .        .        .        .       ii.  439 

See  Local  Works,  1. 

REGISTRATION— Medical  Practi- 
tioner         i.  761 

See  Medical  Practitioner. 

RIVERS— Regulation  of  fisheries     ii.    65 
See  FisHKKiKs. 

SEPARATE  SCHOOLS— Legislation 
respecting  ~B,  N.  A.  Act,  s.  93.]  A 
Provincial  Legislature  may  legislate 
in  regard  to  Separate  Schools,  provi- 
ded that  the  rights  or  privileges  with 
respect    to   denominational    schools 
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which  any  class  of  persons  had  by 
law  in  the  Province,  at  the  time  of 
Confederation  are  not  prejudicially 
affected  by  such  legislation. 

The  B.  N.  A.  Act  provides  by  sub-s. 
3  of  s.  93  that  "  Where  in  any  Prov- 
ince a  system  of  separate  or  dissen- 
tient schools  exists  by  law  at  the 
Union,  or  is  thereafter  established  by 
the  Legislature  of  the  Province,  an 
appeal  shall  lie  to  the  Governor-Gen- 
eral in  Council  from  any  Act  or  d^ici- 
sion  of  atiy  Provincial  authority 
affecting  any  right  or  privilege  of  the 
Protestant  or  Roman  Catholic  mi- 
nority of  the  Queen's  subjects  in 
relation  to  education :  "  Held,  that 
this  enactment  give  an  ap|>eal  in 
respect  of  those  decisions  alone  which 
are  legislative  acts,  or  their  ecpiival- 
ents,  and  not  in  respect  of  matters 
affecting  merely  the  every-day  detail 
of  the  working  of  a  school. 

In  election  matters.  Separate 
Schools  have  the  same  right  of 
appeal  to  a  County  Judge  as  Public 
Schools  have. — Separate  School  Trus- 
tees of  Belleville  v.  Grainger       .        i.  816 


Rights  and  privileges  with  re- 
spect to ii.  445 

See  Denominational  Schools. 

SHIPPING-Jurisdiction  .   ii.  378 

See  Navigation,  2. 

SHOP,  SALOON,  TAVERN,  AUC- 
TIONEER,    AND    OTHER    LI- 
CENSES—Brewers' licenses    .        i.  414 
See  Brewers'  Licenses. 


Power  to  limit 


See  Provincial  Legislatures,  8. 


688 


Violation  of  law   respecting- 

Punishment       .        .        .        .        i.  676 
See  Tavern  and  Shop  Licenses. 

SMALLWARE— Vendors  and  criers 
of — Regulation  of      .        .        .        i.  756 
See  Provincial  Legislatures,  5. 

SPIRITUOUS  LiqVORS-Right  of 
Local  Legislatures  to  prohibit  sale  of — 
Trade  and  Commerce.]  A  ?^ew 
Brunswick  Statute,  36  Vict.  c.  10, 
empowered  the  General  Sessions  of 
the  Peace  to  grant  licenses  as  in  their 
discretion  -hey  should  think  proper, 
and  they  having  refused  to  grant  a 
license  to  any  person  whatever,  a 
mandamus  was  granted  for  the  pur- 
pose of  compelling  them  to  issue  a 
license  to  the  applicant. 

The  Legislature  of  New  Brunswick 
by  an  Act  subsequent  to  Confeder- 
ation declared  that  "no  license  for 
the  sale  of  spirituous  lir|Uor8  shall  be 
granted  or  issued  within  any  parish 
or  municipality  in  the  Province  when 
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a  majority  of  the  ratepayers,  resi- 
dents in  such  parish  or  municipalitv 
shall  petition  the  Sessions  or  Munici- 
pal Council  against  issuing  any  li- 
cense within  such  parish  or  nmnicipal- 
ity."  Prior  to  Confederation,  there 
had  been  no  legislation  of  this  charac- 
ter in  New  Brunswick,  and  this 
enactment  was  held  by  the  Supreme 
Court  of  that  Province  to  be  beyond 
the  competence  of  the  Legislature. — 
Begina  v.  Justices  of  Kiiu/s     .        ii.  499 


STAMP  DUTY— Power  to  impose. 

See  LKGI8LATIVK  POWKK,  1. 

STATUTES- 
Imperial    .        .  22  Geo.  3,  c.  7.5 
5  &  t)  Vict.  c.  45 
31  Vict.  0.  ii9. 
44&45Vict.c.58ii,  396 

Cawae/a— Old, 

Province  of .  Con.  Stat.  C.  c.  13  i, 
Con.  Stat.  U.  C.  c, 
14       .        .        i. 
22  Vict.  c.  66. 

27  &    28    Vict. 
18      .        ii.  382, 385 

28  Vict.  c.  20,        i.  810 


Dominion 


Ontario 


i.  117 


i.  789 
i.  576 
i.  761 


789 

789 
i.  351 
c. 


31  Vict.  c.  38. 
31  Vict.  c.  48. 
31  Vict.  c.  60. 

31  Vict.  c.  76. 

32  &  33  Vict.  c. 
32  &  33  Vict.  c. 
34  Vict.  c.  5  . 

36  Vict.  c.  54. 

37  Vict.  0.  10. 
37  Vict.  c.  16. 

37  Vict.  0.  103 

38  Vict.  c.  88. 
40  Vict.  c.  21. 
40  Vict.  c.  41. 

40  Vict.  c.  45. 

41  Vict.  c.  16. 

42  Vict.  c.  48. 

43  Vict.  c.  67. 


31  Vict. 

31  Vict. 

32  Vict. 
32  Vict. 

32  Vict. 

33  Vict. 

33  Vict. 

34  Vict. 

36  Vict. 

37  Vict. 

38  Vict. 

39  Vict. 
R.  S.  O, 
R.  S.  0. 
R.  S.  O. 


c.  17. 
0.  44. 
c.  22. 
c.  32.  i. 
c.  36. 
c.  12. 
c.  19. 
c.  99. 
c.  10. 
0.32. 
c.  75. 
c.  24. 
c.  165 
c.  174 
c.  181 


i.  789 

i.  117 

ii.  65 

ii.  330 

16  i.  685 

16  ii.  412 

i.  828 

ii.  378 

i.  158 

i.  397 

ii.  275 

i.  576 

i.  .557 

i.  252 

i.  822 

ii.  12 

ii.  237 

ii.  257 

i.  810 

i.  777 

i.  789 

676,  688 

i.  592 

i.  789 

i.  683 

i.  560 

i.  709 

i.  414 


i.  351 
i.  265 
i.  822 
i.  756 
i.  742 


Quebec 


31  Vict.  c.  25.  ii.  228 

31  Vict.  c.  32.  i.  57 

32  Vict.  c.  15.  Ii.  241 
32  Vict.  c.  29.  i.  67 
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Quebec  (continued. ) 

32  Vict.  c.  70. 

ii.  320 

33  Vict.  c.  5  . 

ii.  165 

;^3  Vict.  c.  58. 

i.    (!3 

34  Vict.  c.  2  . 

ii.  297, 

308,  343 

34  Vict.  c.  52. 

ii.  250 

37  Vict.  c.  51.  :•;. 

335,  340 

,S7  Vict.  c.  37. 

ii.  361 

38  Vict.  c.  8  . 

ii.      1 

38  Vict.  c.  12. 

ii.  346 

38  Vict.  c.  62. 

i.  .3:1 

38  Vict.  c.  64. 

i.  351 

38  Vict.  c.  76. 

ii.  280 

39  Vict.  c.  2  . 

i.  233 

39  Vict.  c.  7  . 

i.  117 

41  Vict.  c.  3  . 

ii.  311 

41  Vict.  c.  26. 

ii.  3.V2 

Nova  Scotia       .  37  Vict.  c.  20. 

i.  488 

37  Vict.  c.  21. 

i.  488 

41  Vict.  c.  8  . 

ii.  416 

Rev.     Stat.    (4th 

series),  c.  75 

ii.  4t0 

New  Bruna^cick  .  30  Vict.  c.  54. 

i.    "j5 

32  Vict.  c.  .54. 

ii.  439 

33  Vict.  c.  47. 

i.    95 

34  Vict.  c.  6  . 

ii.  409 

34  Vict.  c.  21. 

ii.  445 

3.5  Vict.  c.  44. 

ii.  542 

36  Vict.  c.  10. 

ii.  499 

37  Vict.  c.  7  . 

ii.  494 

37  Vict.  c.  107 

ii.  342 

39  Vict.  c.  5  . 

ii.  509 

Con.  Stat.  c.  lib 

!    ii.  .5_'7 

Con.  Stat.  c.  7;" 

>   ii.  552 

Prince  Edwani 

Island     .        .  25  Vict.  c.  19. 

ii.  147 

TAVERN  AND  SHOP  LICENSES 

—B.  N.  A.  Act,  s,  91,  sub-s.  27  ;  s.  92, 
sub-sa,  9,  15,  \%— Criminal  law.'\  The 
Legislature  of  Ontario  having  passed 
an  Act  to  regulate  tavern  ana  shop 
licenses  :  Held,  that  they  had  power 
to  enact  that  any  person  who,  having 
violated  any  of  the  provisions  of  the 
Act,  should  compromise  the  offence, 
and  any  person  who  should  be  a 
party  to  such  compromise  should,  on 
conviction,  be  imprisoned  in  the  com- 
mon gaol  for  three  months  ;  and 
that  such  enactment  was  not  opposed 
to  sect.  91,  sub-8.  27,  of  the  B.  N.  A. 
Act,  bv  which  criminal  law  is  assigned 
exclusively  to  the  Dominion  Parlia- 
ment.— Begina  v.  Boardman        .      i.  676 

TAX  ON  POLICIES   OF  INSUR- 
ANCE—Power  to  impose         .        i.  117 

See  liKOISLATIVK  POWKB,  1. 

TAXATION— Lands  liable  to    .        i,  831 
See  Ineian  Lands. 

Officer  of  Dominion  .        i.  592 

See  Pbovincial  Leoislatubbs,  6. 
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Power  to  impose  on  a  ])articular 

locality i.    95 

See  Lkoislative  Powkk,  3, 

TEMPERANCE  ACT  OF  1864- 
Criminal  Procedure — Provincml  juris- 
diction to  pKss  an  ex  post  facto  law.] 
Acts  of  the  Ontario  Letjialature 
p)rovi(led  that  local  Boards  of  Com- 
niiaHionera,  and  InspectorH  appointed 
by  the  Lieutenant-Governor,  should 
perform  certain  duties  in  their  re- 
specti  ve  1<  icalities  for  the  enf <  )rcement 
of  the  Statute  of  the  late  Province  of 
Canada,  called  "The  Temperance 
Act  of  18G4  ;"  and  that  a  certain  pro- 
portion of  the  expenses  attending  the 
execution  of  these  duties  should  be 
paid  by  the  municiimlities  concerned. 
The  Temperance  Act  provided  for 
prosecutions  by  private  persons,  as 
well  as  others,  for  offences  against 
the  Act  : 

Held,  that  the  Ontario  enactments 
were  within  the  competence  of  the 
Legislature. 

An  enactment  of  an  ex  post  facto 
character  by  a  T'rovincial  Legislature 
is  not  void  on  that  ground. — License 
C<immisition^:rs  of  Prince  Edieard  v. 
Cunnty  of  Prince  Edward         .        ii.  678 


Power  to  repeal 


2.  Municijml Institutions— Alatter 

of  a  merely  local  imture.]  The  Tem- 
perance Act  of  1864,  of  tiie  late  Prov- 
mce  of  Canada,  prohibited  the  sale  of 
liquors  by  retail  wherever  the  Act 
was  brought  into  force,  and  provided 
special  proceedings  and  punishments 
for  offences  against  the  Act ;  the  Pro- 
vincial Legislattire  of  Ontario  after- 
wards enacted  that  the  sale  of  liquor 
in  such  localities  should  also  be  a  con- 
travention of  the  Provincial  Acta  for 
selling  without  a  license  :  these  Acts 
provided  other  punishments  and  pro- 
ceedings : 

Held,  that  under  the  Temperance 
Act  the  matter  was  one  of  criminal 
law  ;  and  that  the  legislation  of  the 
Provincial  Legislature  was  ultra  vires. 
— Regina  v.  Prittie  .  .  .  ii.  606 
Regina  v.  Lake .        .        .        .        ii.  616 


3.  Trade  and  Commerce,  regula- 


tion of—B.  N.  A.  Art,  s.  91,  sub-s.  2, 
and  .1.  129.  ]  The  B.  N.  A .  Act  in  as- 
signing to  the  Parliament  of  Canada 
the  exclusive  legislative  authority 
over  "  the  regulation  of  Trade  and 
Commerce,"  did  not  thereby  repeal 
"The  Temperance  Act  of  1864,"  of 
the  late  Province  of  Canada,  27-28 
Vict.  c.  18,  and  did  not  deprive  muni- 
cipal corporations  of  the  power  there- 
by given  to  prohibit  the  sale  of  intoxi- 
catmg  liquors.— iVoc/  v.  The  Corpora- 
tion of  the  County  of  Richmond,        ii.  246 


PAGE. 

ii.  382,  38,5 
See  Intoxicating  Liquous,  o. 

TRADE  AND  COMMERCE-iJty/«- 

lation  of—Propci'ty  and  civil  rights — 
Fire  Insurance  contracts,  regulation 
of.  ]  The  power  of  the  Dominion  Par- 
liament for  the  regulation  of  trade 
and  commerce  includes  political  ar- 
rangements in  regard  to  trade,  and 
regulations  of  trade  in  matters  of  in- 
ter-provincial concern,  and  may,  per- 
haps, include  general  regulations  af- 
fecting the  whole  Dominion,  but  it 
does  not  comprehend  the  power  to 
regulate  the  contracts  of  a  |)articular 
business  or  trade  (such  as  the  business 
of  tire  insurance)  in  a  single  Prov- 
ince. 

An  Act  of  the  Province  of  Ontario 
to  secure  uniform  conditions  in  poli- 
cies of  fire  insurance  was  held  to  be 
within  the  power  of  a  Provincial 
Legislature  over  "property  and  civil 
rights." 

Such  an  Act,  so  far  as  relates  to 
insurance  on  property  within  the 
Province,  may  bind  all  fire  insurance 
conipanios,  whether  incorixirated  by 
Dominion,  Provincial,  Colonial  or 
Foreign  authority. 

A  Dominion  Act  having  required 
insurance  companies  to  obtain  licenses 
from  the  Minister  of  Finance  as  a 
condition  to  their  carrying  on  the 
business  of  insurance  in  the  Dominion, 
neither  the  Act,  nor  the  fact  of  a 
company  having  obtained  such  license, 
was  held  to  withdraw  the  company 
from  the  operation  of  the  Provincial 
Act. — Citizens  and  Queen  Insurance 
Companies  v.  Parsons        .        .        i.  265 


'  2.  License  tax  on  butchers,  potver 


of  Provincial  Legislature  to  authorize.} 
An  Act  which  authorized  the  Cor- 
poration of  the  City  of  Montreal  to 
impose  a  license  tax  on  butchers 
keeping  stalls  or  shops  in  the  city  for 
the  sale  of  meat,  fish,  etc. ,  elsewhere 
than  on  the  public  markets,  was  held 
not  to  be  idtru  vires  of  the  Provincial 
Legislature,  as  an  interference  with 
trade  and  commerce. — Angers  v.  The 
Citi/ of  Montreal  .  .  .  ii.  .33.5 
Mallette  v.  The  City  of  Montreal      ii.  340 

Bankruptcy  and  Insolvency    ii.  343 


See  Bankuuptot  and  In.solvbncv. 


Bill  ( if  Ladin,' 


083 


See  Bill  of  Laoino. 


Legislative  Power 


See  Legislative  Power,  .5. 

License  Law    . 

See  License  Law. 


i.  828 


ii.  349 


PAGE. 

li.  382,  385 
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